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TUESDAY, MAROH 1, 1938 


Unitep States SENATE, 
SUBCOMMITTEE OF THD COMMITTEE ON THE JUDICIARY 
Washington, D.C. 
The subcommittee met, pursuant to_notice, in room 212, Senate 
Office Building, at 10:30 a. m., Senator Joseph C. O’Mahoney presid- 


ing. 

Present: Senators O’Mahoney (presiding), King, Logan, Borah, 
Norris, and Austin. 

Senator O’Manoney. The committee will please come to order. 
This subcommittee of the Judiciary Committee, on January 25, 1937, 
began hearings on S. 10, a bill to regulate interstate and foreign com- 
merce by prescribing the conditions under which corporations may 
engage or may be formed to engage in such commerce, and so forth. 
At the beginning of the present session of the present Congress Senator 
Borah and I inteonuced another bill, which 1s designated as S, 3072 
which was a revision and modification of S. 10 and of a bill that had 
previously been introduced by Senator Borah for the same general 
purposes. There is now before the subcommittee a revision of 8, 3072, 
an amondment in the form of a substitute, which is under consideration 
by the subcommittee. That substitute will be the subject of this, 
hearing. It may be incorporated in the record at this point. 

(Said S. 3072 is here set forth in full, as follows:) 


(Committee Print, February 10, 1038, Showing mater pipeosed to be inserted fn lieu of the present text of 


{8. 3072, 75th Cong., 3d sess.) 


A BILL To regulate interstate and foreign commerce by prescribing the conditions under which corporations 
may engage or may be formed to engage tn such commerce, to provide for and define additional powers 
aud duties of the Fedora! Trade Commission, to assist the several States In improving labor conditions 
and enlarging purchasing power for goods sold iusuch commeroe, and for other purposes : 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, ; ; 


FINDINGS OF FACT AND DECLARATION OF POLICY 


Section 1. The Congress finds and hereby declares— ‘ ; ; 

(1) That the Constitution of the United States of America vests in the Congress 
of the United States full and comple power to regulate all commerce with foreign 
nations and among the several States, and with the Indian tribes, including alt 
that commerce which concerns more States than one and all that commerce, 
whether or not carried on wholly within a particular State, which affects other 
States and which is not completely within a particular State; that the power to 
regulate such commerce includes the power to foster and enlarge such commerce. 

(2) That the franchises, powers, and privileges of all corporations are derived 
from the people and are granted by the governments of the States or of the United 
States as the agents of the people for the public good and general welfare; that toa 
rapidly increasing and, in many industries, to a dominating extent, commerce 
with foreign nations, and among the several States is carried on through the 


851 
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instrumentality of corporations created by the several States which are without 
jurisdiotion in the field in which such corporations principally operate; that it is 
he right and duty of the Congress to control and regulate all corporations engaged 
in such commerce and that to effectuate the policy herein declared it is necessary 
and a ay to provide a national licensing system. 

(3) That the capital of such corporations is frequently furnished by citizens 
and residents of many States other than the State from which their corporate 
existence is derived; that the officers and directors of many such corporations as 
well as their stockholders are likewise, in many instances, citizens or residents of 
States other than such parent States; and that such corporations are in truth and 
in fact instrumentalities of interstate commerce and ought to derive their charters 
by authority of the Congress. 

) That a constantly increasing proportion of the national wealth has been 
falling under the control of a constantly decreasing number of corporations, and 
that the growth of such corporations and such concentration of wealth in cor- 
porate hands has effectively impaired the economic bargaining power of labor 
employed by such corporations. 

(5) That many of the causes of such maladjustments of wealth have been and 
are national in their scope and effect and have been found to be beyond the 
practical or legal ability of the several States to control or climinate effectively, 
and that such causes and effects can be effectively controlled or eliminated only 
through congressional legislation. 

(6) That for the Furose of executing and exercising the power granted to the 
Congress of the United States in the commerce clause of the Constitution of tho 
United States, for the purpose of preventing the channels, facilities, and Sorpotate 
instrumentalities of interstate commerce from being utilized to promote unfair or 
monopolistic methods of competition in or relating to such commerce and for the 
purpose of protecting, fostering, and increasing such commerce to the end that the 
capacity of the people to purchase commodities sold, exchanged, transported, or 
delivered in the course thereof may be increased with consequent reduction of 
unemployment and correction of the maldistribution and concentration of eco- 
nomic wealth and power, it has become and is necessary to regulate the termsand 
conditions on which corporations may produce and distribute commodities for the 
purposes of interstate commerce. 


DEFINITIONS 


Sec, 2. For the purposes of this Act— 

(a) “Commerce” shall mean trade or commerce in all its branches with foreign 
nations or among the several States or between the District of Columbia and any 
Territory of the United States, and any State, Territory, or foreign nation, or 
between any insular possession or other place under the jurisdiction of the United 
States, or between any such possession or place and any State or Territory of 
the United States and the District of Columbia, or any foreign nation, or within 
the District of Columbia, or any Territory or insular possession under the juris- 
diction of the United States, or with the Indian tribes. It shall include also tho 
collection of raw materials and equipment in commerce as above defined for the 
production, and the production therefrom, of any article or commodity to enter 
the flow of, or which affects, commercial intercourse with foreign nations or among 
the several States, or between the District of Columbia and any Territory of the 
United States and any State, Territory, or foreign nation, or betweon any insular 
possession or other place under the jurisdiction of the United States, or between 
any such possession or place and any State or Territory of the United States and 
the District of Columbia or any forcign nation, or within the District of Columbia 
or any foreign nation, or within the District of Columbia or any Territory or 
insular possession under the jurisdiction of the United States, and with the Indian 
tribes, and the sale or transportation of any article or commodity so produced in 
the course of commerce, as above defined, to retail dealers in any State, Territory, 
or possession of the United States, or the District of Columbia. 

b) “Corporation” shall include any body corporate, association, trust, joint- 
stock company, limited partnership, or syndicate. 

(c) “State”, unless the context otherwise indicates, shall mean any one of the 
several States, Hawaii, Alaska, Puerto Rico, the Virgin Islands of the United 
States, or the District of Columbia. 

(a) “Books and records” shall include any books, records, correspondence, 
papers, documents, memoranda, contracts, and other written matter. 

fo) ‘Subsidiary” shall mean any corporation subject to the direct or indireot 
actual or legal control of any other corporation, whether by stock company or 
in any other manner. ; 
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“Affiliate” shall mean any corporation which has a subsidiary. 
8 “Commission” shall mean the Federal Trade Commission. 
(h) “Licensee” shall mean a corporation to which a license has been issued 
under this Act. 

(i) “Applicant” shall mean a corporation which has made application for a 
license under this Act. 

A corporation shall be deemed to be engaged in commerce if it is engaged 
in commerce or if, for the purpose of controlling or influencing the management 
of any corporation engaged in commerce, it owns stock or securities of such cor- 
poration, or if by means of any advance, loan, voting trust or trusts, holding 
company or companies, or any device or means, direct or indirect, it exercises 
or attempts to exercise direction or control over a corporation engaged in com- 
merce. 

ISSUANCE OF LICENSES 


Sec. 3. (a) On and after January 1 , it shall be unlawful for any cor- 
persion to engage, direotly or indirectly, in commerce without a license issued 
y the Commission under this Act, if such corporation by itself or in consolida- 
tion with its subsidiaries has had, at any time during the three yeara immediately 
preceding the time when it so engages in commerce, gross assets the value of 
which on the books of the corporation and its subsidiaries exceeded $100,000. 

(b) Beforo any license shall be issued under this Act tho applicant shall file 
with the Commission a sworn statement with respect to its operations, which 
shall include information concerning its organization and financial structuro; the 
character of its transactions in interatate or foreign commerce; the terms, poser 
rights, and privileges of the different classes of its securities outstanding; the terms 
on which its securities have been offered to the public or otherwise; the property 
taken by the applicant at the time of its organization and the consideration paid 
therefor in money or otherwise; its bonded indebtedness and tho interests of the 
poner therein; the personnel and salaries of its management; its charter and 

bylaws; the number and local distribution of its stockholders; contracts made 
with promoters and with financial interests with respect to the organization or 
management of the applicant and service contracts; special legislation relatin 

to the applicant; the names and post office addresses of its officers and board o 
directors; the amount of each class of stock held by each of its officers and each 
member of its board of directors; the amount of stock held by the applicant in 
other corporations and when acquired; and such further information with respect 
to the operations of the applicant as the Commission may, by regulation, require 
as necessary or appropriate in the public interest or for the protection of investors, 
The applicant shall also file with the Commission a certificate duly authenticated 
by its officers that by vote of its board of directors it intends to engage in com-~ 
merce subject to all Acts of Congress regulating such commerce or limiting or 
erecting the riglits, powers, or duties of corporations or associations engaged 

erein. 

(c) Application for such licenses shall be made, and the licenses shall be issued, 
in such manner as the Commission, shall, by regulation, prescribe. Each such 
license shall be effective from the date specified therein, and shall continue in 
effect until revoked. . . 

(d) The Commission shall by order deny the epplicstion for a license of any 
Le at corporation which fails to comply with the provisions of subsection (b) 
of this section. 

(ec) Every corporation engaged in commerce and subject to this Act shall have 
power under its charter, by mere act of its board of directors, to accept any 
charter restriction that Congress imposes as a condition of its right to engage in 
such commerce, the law of ied State or the decision or order of any State au- 
thority to the contrary notwithstanding. 


UNLAWFUL COMBINATION NOT ENTITLED TO LICENSE 


Sec. 4. (a) No applicant shall be entitled to a license under this Act if it is an 
unlawful trust or combination in violation of the antitrust laws as designated in 
section 1 of the Act entitled “An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes’, approved October 15, 1914, 
including any amendment of such laws, if it is a party to any contract, combina- 
tion in the form of trust, or otherwise, or conspiracy in restraint of commerce in 
violation of such laws, or if it is monopolizing, or attempting to monopolize, or 
combining or-conspiring with any other peraon to monopolize, any part of such 
commerce, . 
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(b) If the Commission finds, after notice and hearing, that an applicant, by 
reason of this section, is not entitled to a license, it shall by order deny the applica- 
tion of such applicant. ; 

(c) Any order of the Commission denying an application for a license by reason 
of this section shall be subject to judicial review in the manner provided in section 
12 of this Act, and the review of such order shall be given precedence by the court 
over other pending matters and shall be in every way expedited. 


CONDITIONS OF LICENSES 


Sec. 5. Every license issued under this Act shall contain, and the licensee 
shall be subject to, the following conditions: 

(a) That no female employee of the licensee who performs services approxi- 
mately equivalent to those performed by male employees shall be discriminated 
against as to rates of pay or in rights granted or in any other manner. 

_ (b) That (1) no person less than sixteen years of age shall be employed by the 
licensee; and that (2) no person less than eighteen years of age shall be employed 
by it in a hazardous occupation, or at any other time than between the hours of 
7 antemeridian and 7 postmeridian. 

(c) That employees of the licensee shall have the right to self-organization, to 
form, join, or assist labor organizations, to bargain collectively through repre- 
sentatives of their own choosing, and to engage in concerted activities, for the 
purpose of collective bar, alning or other mutual aid or protection. 

(d) That upon order of the Commission, issued after notice to the licensee and 
opportunity for hearing, the licensee will refrain from dishonest or fraudulent trade 
practices, from unfair methods of competition which have been so defined in the 
courts of the United States or established by orders of the Commission made sub- 
ject to judicial review, from violations of the antitrust laws as described in section 
4 (a) of this Act, and from monopolizing, or attempting to monopolize, or com- 
bining or conspiring with any other person to monopolize, any part of commerce, 

(ec) That, in the case of any licensee organized after the date of enactment of this 
Act, it shall have its chief place of business and its executive offices, and the mect- 
ings of its board of directors or trustees shall be regularly held, within the State, 
Territory, or possession under the laws of which it is organized, and if organized 
under the Jaws of theDistrict of Columbia it shall have its chief place of business 
and its executive offices, and the meetings of its board of directors or trustees shall 
be regularly held, in the said District. 

(f) That the licensee shall have only such powers as are incidental to the business 
jn which it is authorized to engage, and these powers shall not include any power 
to hold the stock of any other corporation unless it had such power on the date of 
the enactment of this Act or unless such other corporation is a subsidiary of the 
licensee, nor shall it have any power outside of the jurisdiction of its incorporation 
which it does not have within such jurisdiction. A full accounting of the affairs 
of such subsidiary corporation shall be made annually to the stockholders of the 
licensee, and a full accounting of the affairs of the licensee shall be made annuall 
to the stockholders of such subsidiary corporation, and a duly certified copy of all 
such accounts shall be filed with the Commission. 

(g) That all stockholders or members of the licensee shall have an equal right 
to vote the number of shares held by them, respectively, at all stockholders’ 
meetings and for all directors, subject to any general limitation on the number 
of votes that may be cast by a single stockholder, notwithstanding any provision 
of its charter for the issuance of nonvoting stock: Provided, That no other cor- 

ration or association shall be entitled to any such vote or voice, directly or 
ndirectly, at any meeting of its stockholders, except that the stockholders of 
any such other corporation or association shall be entitled to cast their pro rata 
share of the stockholding of such other corporation. The owners of all nonvoting 
stad vist may heretofore have been issued shall be notified by the licensee of this 
provision. 

(h) That no bonus or commission or emolument of any kind or character in 
addition to his regular compensation shall be paid to any officer or director of the 
licensee except by vote of the stockholders at a regularly called meeting. : 

(i) The the stock of the Ncensee shall be fully paid, or payable in cash or in 
property or in services where the issuance of such stock for such property 
services has been authorized upon application to a competent court and under its 
order finding upon competent and specific proof that such stock has been or is to 
be issued on a fair valuation of such property or services. + 

) That any stockholder of the licensee may deliver his proxy to any person 
who may be certified by the Civil Service Commission, in accordance with the 
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provisions of section 20 of this Act, as a certified corporation representative; that 
such corporation representative shall be entitled to all the righta and privileges 
of the stockholder whose proxy he may hold with respect to the examination of the 
books and affairs of the licensee and the transaction of business at any meeting 
of the stockholders or any meeting of the board of directors in which said stock- 
holder might himself participate; and that every licensee to which this paragraph 
is applicable shall notify all of its stockholders of the provisions of this paragraph, 

(k) That the licensee shall be subject to, comply with, and accept any require- 
mont not inconsistent with the laws of the United States that may be made by the 
State of its incorporation, and any requirement that may be imposed by the 
Congress as a condition of its right to engage in commerce. 

Sec. 6. Unless otherwise specified in a license every condition contained 
therein shall become effective upon the effective date of the license. The Com- 
mission may at the time of the issuance of any license provide therein that any or 
all of ae conditions shall become effective at any time within three months after 
such date, 

COMPETING CORPORATIONS 


Sec. 7. It shall be unlawful and an unfair method of competition within the 
meaning of the Federal Trade Commission Act, approved September 26, 1914, 
for any corporation engaged in commerce to carry on such commerce without 
conforming to the requirements specified in the licensing conditions stated in 
section 5 of this Act, where the effect in or upon commerce may be to give to cor-~ 
porations not so conforming a substantial advantage in competition with licensees 
under this Act. . 

Whenever the Com mission shall have reason to believe that any corporation 
engaged in commerce, which is not licensed under this Act, is not conforming 
to the conditions of fair competition above required, and that any article or 
commodity is being produced, manufactured, processed, or distributed to retail 
dealera by such corporation in such manner as to interfere with the effective 
handling of similar articles or commodities by any licensee, or in such manner 
as to give to the articles or commodities so produced, manufactured, processed 
or distributed competitive advantages over similar articles or commodities handled 
by licensees, thereby tending to defeat the purposes of this Act, and if it shall 
appear to the Commission that a proceeding by it in respect thereof would be in 
the interest of the public, it shall issue and serve upon such corporation a com- 
plaint stating its charges in that respect, and containing a notice of a nearing 
upon the day and at a place therein fixed, at least thirty days after the service o 
such complaint. The corporation so complained of shall have a right to appear 
at the place and time so fixed and show cause why an order should not be entered 
by the Commission subjecting it to the provisions of this Act. Any person may 
make ey ana tt and upon good cause shown-may be allowed by the Commis- 
sion, to intervene and appear in said proceedings by counsel or in person. If 
upon such hearing the Commission finds that the charges specified in such come 
plaint are supported by evidence it shall issue and cause to be served on such 
corporation an order subjecting it to the provisions of this Act in the same manner 
and with like effect as corporations required by this Act to be licensed. Findings 
of fact by the Commission, if supported by substantial evidence, shall be conclue 
sive unless it shall clearly Bppeat that the findings of the Commission are arbi- 
trary or capricious. The Commission may at any time, upon such notice and 
in such manner as it shall deem proper, modify or set aside in whole or in part, 
any order issued by it under this section, and any such order may, upon petition 
of the corporation to which such order is directed, be reviewed, in the same manner, 
so far as applicable, as is provided in the case of an order issued by the Commis- 
sion under section 5 of the Federal Trade Commission Act, as amended. 


REVOCATION OF LICENSES 


Sec. 8. (a) If any licensee violates any effective condition of its license, such 
license shall be revoked in the manner hereinafter set forth. 

(b) If the Commission has reason to believe that any licensee has violated 
any such provision of its license, the Commission shall afford such licensee an 
opportunity for hearing. If, after affording such opportunity for hearing, the 

ommission is of the opinion that such violation has ocourred, the Commission 
shall, unless there have been presented to the Commission pe cetnctery evidence 
of the willingness and capacity of the licensee to comply with the conditions con- 
tained in such license, and of the making of suitable restitution, as determined 
by the Commission, by such licensee to parties adversely affected by the violation 
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of such condition, notify the Attorney General of its opinion and the facts upon 
which it is based. 

(ce) Upon receipt of notice from the Commission under this section, it shall be 
the duty of the Attorney General to institute proceedings against such licensee, 
and any of its officers and directors responsible for the alleged violation, for the 
revocation of such license. Such proceedings may be brought in the district 
court of the United States for any district in which such licensea may be found 
or in which it carrica on business; and the several district courts of the United 
States are hereby vested with ielediiobion to revoke Heenses in such procecdingas., 
In any such procecding in which a license is revoked, the court may order that 
any officer or director of the licensee responsible for the violation of the conditions 
of its license shall not serve, until after the expiration of such period as the court 
may fix ag an officer or director of a corporation engaged in commerce. 


REISSUING OF LICENSES 


Sec, 9. The Comission shall reissue any revoked license upon presentation of 
satisfactory evidence of the willingness and capacity of the licensee applying for 
reissitance to comply with the conditiona contained in such Heense, and wpon the 
making of suitable restitution as determined by the Commission by such licensee 
to parties adversely affected by the violation for whieh the license was revoked. 


TEMPORARY LICENSES 


Src, 10. Every arvllennt which was organized prior to the date of enactment 
of this Act shall be deemed to have a temporary license to engage in commerco 
from the date it files its Initial application for a license in accordance with tho 
provisions of this Act until the date such Heense ia issued or the order of the 
Commission denying the application becomes final, ‘The Commission may, in 
its discretion, Issue a temporary license to an applicant organized after the dato 
of enactment of this Act upon the filing of its initial sup ilcation for a Heense and 
issuc a temporary license to any applicant upon the fi ng of an application other 
than its initial application for a license, or upon the filing of an epriteation for 
the reissuance of a Heense; and any temporary license so issucd shall be effective 
HO such application is granted or the order denying such application becomes 
nal, 
EFFECTIVE TIME OF ORDERS 


Sec. 11. An order of the Commission under this Act shall become effective at 
the time speciics! in the order, except that an order denying an application for a 
license shall not become effective in less than 60 days from the thine of the issuance 
of the order. An order of the Commisaion shall become final upon the expiration 
of the time allowed for filing a petition for judicial review of such order, if no such 
petition has been filed within such time. 


JUDICIAL REVIEW 


Src, 12, (a) Any party aggrieved by any action or order of the Commission 
under this Act may petition the circuit court of appeals of the United States in 
any circuit In which such party resides or transacts business for a review of said 
action or order of the Commission, A copy of said petition shall forthwith be 
served upon the Commission and thereupon the aggrieved part shall file in the 
court & transcript of the entire record in the proceeding, certified by the Commis- 
sion, mending the pleading and testimony upon which the action complained of 
was based and the findings and order of the Commission, Upon suoh filing, the 
court shall have jurisdiction of the proceeding and of the question determined 
therein, and shall have power to make and enter upon the pleadings, testimony, 
and proceedings set forth in such transcript a decree aflirming, modifying, or 
setting: aside in whole or in part the action or order of the Cominission, No 
objection that has not been urged before the Commission shall be considered by 
the court, unless the failure or neglect to urge such objection shall be excused 
because of extraordinary circumstances. At the earliest convenient time the 
court shall hear and determine the appeal upon the record before it and shall have 
power, upon such record, to enter a judgment affirming or reversing the decision 
of the Commission, and, in event the court shall render a deciston and enter an 
order reversing the decision of the Coinmission, it shall remand the case to the 
Commission to carry out the udemnen’ of the court: Provided, however, That the 
teview by the court shall be limited to questions of Jaw and that findings of fact 
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by the Commission, if supported by evidence, shall be conclusive unless it shall 
clearly appear that the findings of the Commission are arbitrary or capricious. 
If either party shall apply to the court for leave to adduce additional evidence and 
shall show to the satisfaction of the court that such additional evidence is material 
and that there were reasonable grounds for the failure to adduce such evidence 
in the hearing before the Commission, the court may order such additional evi- 
dence to be taken before the Commission to be made a part of the transcript. 
The Commission may modify its findings as to the facts, or make new findings 
by reason of additional evidence so taken and filed, and it shall file such modifiec 
or new findings, which, if supported by evidence, shall be conclusive, unless it shall 
clearly appear that the findings of the Commission are arbitrary or capricious, and 
shall file its recommendations, if any, for the modification or Settle aside of its 
original action, ‘The jurisdiction of the court shall be exclusive and its judginent 
aud decree shall be final, except that the same shall be subject to review by the 
Supreme Conrt of the United States upon writ of certiorari or certification as 
provided in sections 239 and 240 of the Judicial Cede, as amended (U.S. C., 
title 28, secs, 346 and 347). 

(b) The commencement of proceedings under subsection (a) shall not, unless 
specifically ordered by the court, operate as a stay of the Commission's order. 


INVESTIGATIONS 


Sec. 13. (a) The Commission may require any Heensee to submit accurate 
reports, truthful and responsible answers to interrogatories, and to keep such 
accounts or systems of accounts, and to permit such access to all books and 
records within the contro! of such licensee (including books and records of any 
aflilate or subsidiary) as the Commission may deem necessary to effectuate the 
purposes of this Act. 

(b) The Commission may, in its diseretion, make such investigations as it 
deems necessary to determine whether any corporation has violated any provision 
of this Act or any condition of any Heense, or whether any license under this Act 
ia effectuating the declared policy of this Act, and may require or permit an 
corporation to file with it a statement in writing, under oath or otherwise, as it 
shall determine, as to all the facts and circumstances concerning the matter to 
be investigated. The Commission is authorized, in its discretion, to investigate 
any facts, conditions, practices, or matters which it may deem necessary or proper 
to nid in the enforcement of the provisions of this Act, in the prescribing, approval, 
issuance, or enforcement of any license, rule, or regulation thereunder, or in secur- 
ing information to serve asa basis for recommending further legislation concerning 
the matters to which this Act relates. 

(c) The Commission, for the purpose of any such investigation or any other 
proceeding under this Act, and for the purpose of exercising its functions and 
powers under this Act, is empowered to administer oaths and affirmations and to 
require by subpenn the attendance and testimony of licensees, their officers, 
agents, creditors, and business associates, and the production of all their books 
and records relating to any matter under investigation. Such attendance of 
Heensees, their officers, agents, creditors, and business associates, as witnesses 
and the production of any such books and records may be required from any 
place in the United States at any designated place of hearing. 

(d) In case of contumacy by, or refusal to obey a subpena issued to any licensee, 
its oMficcra, agents, creditors, or business associates, the Commission may invoke 
the ald of any court of the United States within the jurisdiction of which such 
investigation or proceeding is carried on, or where such licensee or such person 
under gubpena resides or carries on business, in requiring the attendance and 
testimony of witnesses and the production of books and records. Such court 
may issue an order requiring such licensee or person to appear before the Com- 
mission, there to produce books and records, if so ordered, or to give teatimony 
touching the matter under investigation or in question, and any failure to obe 
such order of the court may be punished by such court as a contempt thereof. 
All process in any such case may be served in the judicial district whereof such 
Heensee or person is an inhabitant or wherever he may be found. Any person 
who shall, without just cause, fail or refuse to attend and testify or to answer 
any lawful matly or to produce books and records, if in his power so to do, shall 
be guilty of a misdemeanor and, upon conviction, shall be oA be to a fine of 
pol more than $1,000 or imprisonment for a term of not more than one year, or 
both. 
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(e) No person shall be excused from attending and testifying or from producing 
books and records before the Commission or in obedience to the subpena of the 
Commission or in any cause or proceeding instituted by the Commission, on the 
pound that the testimony or evidence, documentary or otherwise, required of 

im may tend to incriminate him or subject him to a penalty or forfeiture; but 
no individual shall be prosecuted or subject to any penalty or forfciture for or 
on account of any transaction, matter, or thing concerning which he is compelled, 
after having claimed his privilege against self-incrimination, to testify or produce 
evidence, documentary or otherwise, except that such individual so testifying 
shall not be exempt from prosecution and punishment for perjury committed in 
so testifying. 

(f) The several departments and bureaus of the Government shall furnish the 
Commission, upon request, all records, papers, and information in their possession 
relating to any of the provisions of this Act. 

Sec. 14. This Act shall not apply to any common carrier of property, persons, 
or messages, any corporation, insofar as engaged in radio broadcasting, subject 
to the Communications Act of 1934, to any banking corporation, any insurance 
corporation, any corporation engaged in publiehing newspapers, magazines, or 
books, any corporation organized under the China Trade Act of 1922, or any 
corporaion the majority of the stock of which is held by the United States, 
unless such corporation hereinbefore exempted shall. through stock ownership, 
voting trust or trusts, holding company or companies, or by any other device or 
means, direct or indirect, acquire, for the purpose of controlling or influencing the 
management of any corporation subject to this Act, any interest in or control of 
any such corporation subject to this Act, in which case this Act shall apply to such 
corporation hereinbefore exempted. 


RULES, REGULATIONS, AND FEES 


Sec. 15. The Commission is authorized to prescribe, amend, and modify such 
rules and regulations, not inconsistent with the provisions of this Act, as may be 
necessary to carry out the purposes of this Act. The Commission shall prescribe 
and collect such fees for the issuance of licenses as may be reasonably necessary to 
cover the costs thereof, and the moneys so collected shall be covered into the 
Treasury as miscellancous receipts. 


MISCELLANEOUS PROVISIONS 


Sec. 16. Every contract make in violation of this Act shall be void, and no 
corporation or association shall bring or maintain any suit or proceeding in any 
court of the United States unless it is organized, conducted, and managed as 
required by the conditions imposed in section 5 of this Act, but this provision shall 
not prevent the removal to any court of the United States of any such suit or 
proceeding when the petition for such removal is filed by any party otherwise 
entitled to be heard in such court. 

Sec. 17. No person or persons shall form, operate, or act as or for a corporation 
or association for the purpose or with the effect of violating this Act, or conspire 
thereto and of himself or by a co-conspirator do any act or thing to effect such 
conspiracy. 

Sec. 18. Every corporation, association, or perscn violating any of the pro- 
visions of this Act shall, upon conviction thereof, in the case of a corporation or 
an association, be subject to a fine not exceeding — per centum of its capital 
stock, or to a perpetual injunction against engaging in commerce, or both, and, 
in the case of a person, shall be subject to a fine not exceeding 510,000, and, if 
the violation is willful with intent to defraud or to violate any Act of Congress 
to such fine and to imprisonment for not exceeding five years. 

Sec. 19. No person shall be eligible to serve as an officer or director of any 
licensee unless he is an actual owner of stock in the licensee. Unless otherwise 
provided herein, no director or officer of a licensee shall be a stockholder or em- 
ployee of any other corporation engaged in the same business, nor shall any such 
director or officer be a director, officer, or employee of any corporation which has 
advanced or loaned money or property to such licensee. erely officer and director 
of any licensce shall be a trustee of the stockholders of such licensee and shall be 
liable to such stockholders in actual and punitive damages for any money or 
property that may be paid or transferred to any other corporation in which he 
may be an officer or director or in which he may own more than 5 per centum of 
the corporate stock or other securities. No officer or director of any licensee 
shall, directly or indirectly, or by any device whatsoever take any profit to him- 
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self as a result of the trust reposed in him save only such compensation as may be 
regularly awarded to him by vote of the board of directors. 

Sec. 20. The Civil Service Commission is authorized and directed to issue 
certificates, upon application, to persons whom it finds to be properly qualified 
and familiar with corporation and commercial law and corporate accounting, 
authorizing such persons to act as certified corporation representatives for the 
purposes of this Act. The Civil Service Commission is authorized to prescribe 
such rules and regulations, and to conduct. such examinations as may he neces- 
cary for the purposes of this section. The Civil Service Commission shall prescribe 
and collect such fees for such examinations as may be reasonably necessary to 
eover the costs thereof, and the moneys so collected shall be covered into the 
Treasury as miscellaneous receipts. The Civil Service Commission may, for 
cause, after notice and hearing, revoke any such certificate; and if any person 
who has not received such a certificate, or whose certificate shall have been 
revoked, shall hold himself out to act as a certified corporation representative 
under this Act, he shall be deemed guilty of a misdemeanor; and, upon conviction 
thereof by any court of record of the jurisdiction in which the offense was com- 
mitted, he shall be fined not more than $1,000 for each such offense. The Civil 
Service Commission shall not establish any requirement under this section which 
will prevent the issuance of certificates to persons other than attorneys at law. 
Nothing in this Act. shall be construed to prohibit a person other than a certified 
corporation representative from acting as the proxy of a stockholder in any 
corporation. 

Src. 21, If any provision of this Act, or the application thereof to any person 
or circumstances, is held invalid, the remainder of the Act, and the application 
of such provision to other persons and circumstances, shall not be affected thereby. 

Sec. 22. The right to alter, amend, or repeal this Act, or any part thereof, is 
hereby expressly reserved. 

Sxc. 23. This Act may be cited as the “Corporation Licensing Act of 1938”. 

Amend the title so as to read: ‘A bill to regulate interstate and foreign com- 
merce by prescribing the conditions under which corporations may engage in 
such commerce, to provide for and define additional powers and duties of the 
Federal Trade Commission, and for other purposes.” 


Senator O’Manoney. I should like to have those present and who 
desire to be heard indicate at the present timo, so the committee may 
be able to organize the hearings. I understand there are two repre- 
sentatives here from the National Association of Manufacturers. 
One is Mr. Cunningham. I understand the other is detained before 
another committee, Are there any other spokesmen here in behalf 
of the National Manufacturers Association? 

Mr. Joun D, Barrie, Mr. Chairman, I represent the National 
Conl Association, and would like to be heard very briefly. 

Senator O’MAHONEY. Is there anyone else? 

Mr. Bren C. Marsu. I represent the People’s Lobby, and am in 
favor of the principle of this bill. 

Senator O’Mauoney. I am glad to hear you make that announce- 
ment. Are there any other persons here who desire to be heard on 
either side? 

I have requested Mr. Robert O’Brien of the Securities and Ex- 
change Commission staff to appear here this morning and discuss for 
the benefit of the committee some of the facts with relation to cor- 
porte organizations. Perhaps I might state that Mr. O’Brien is not 
1ere as an advocate or opponent of the measure, but at our invitation 
to develop the facts with respect to the effect of corporate organiza- 
tions upon interstate commerce, as developed by the investigation of 
the Securities and Exchange Commission. 

Mr. O’Brien, will you be good enough to take the stand? 
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STATEMENT OF ROBERT H. O'BRIEN, ASSISTANT DIRECTOR, 
REGISTRATION DIVISION, SECURITIES AND EXCHANGE 
COMMISSION 


Mr. O’Brien. That is correct, Senator; not alone, however, as the 
product of our investigations, but likewise facts which are stated in 
registration statements filed under the provisions of the Securities 
Act and the Securities and Exchange Act. 

Senator O’Manoney. Please give your name to the reporter, 
Mr. O’Brien. 

Mr. O’Brien. Robert H. O’Brien. 

Senator O’Manoney. And the position you occupy. 

Mr. O’Brien. Assistant Director of the Registration Division of 
the Securities and Exchange Commission. 

Senator O’Manoney. What are your duties in that capacity? 

Mr. O’Brien. My duties are to supervise the examination and 
make recommendations as to the disposal of approximately one-half 
of the registration statements filed under the Securities Act of 1933. 
I also come in contact collaterally with problems which arise under 
the Securities and Exchange Act of 1934, although I have nothing to 
do with the disposition of those cases. 

Senator Austin. Is your work divided geographically? 

Mr. O’Brien. No; itis not. I might add that it is not divided on 
the basis of any classification of companies into types. 

Senator O’Manoney. You may proceed, Mr. O’Brien, with your 
statement. 

Mr. O’Brien. May I preface what I have to say by stating that 
this material has been somewhat hastily assembled, and covers only 
a portion of what we have in the Securities and Exchange Com- 
mission. 

The first thing that may be of interest, in connection with a bill 
of the kind which the committee is considering is the general practice 
of corporations with respect to considering reports to securities holders, 
for the purpose of informing them as to the progress and condition 
of the enterprise. Many registration statements filed under the 
Securities Act show that a large number of corporations make no 
reports whatever to their securities holders. In many instances in 
which reports aré made, the content of the reports is not such as to 
inform the persons to whom the reports are directed of the true condi- 
tion of the business. There are either omissions to state certain facts 
which are of vital importance in determining the exact position of the 
company financially and its position in the industry in which it is 
engaged in business, or certain facts which are affirmatively stated 
may be misstated or stated in a misleading fashion. 

Senator Austin. Will you permit a question at this point? 

Mr. O’Brien. Surely. 

Senator Austin. Does the Commission make any recommendation 
for uniformity in the style of reports by corporations to anybody, 
to the Commission, to the stockholders, or to anyone else? 

Mr. O’Brien. We do have authority to prescribe the form and con- 
tent of certain reports required to be filed with us, but that is by no 
means a complete covering. 

Senator Austin. Is that because of the law or because of the ad- 
ministration of the law? 
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Mr. O’Brien. I would not say it is either of those. 

penelor Austin. It is a matter that could be easily remedied; is it 
not 

Mr. O’Brien. Our jurisdiction under the Securities and Exchange 
Act extends only to companies whose securities are listed on a na- 
tional exchange. The 1933 Securities Act extends only to the initial 
yublic offering and distribution of securities in interstate commerce. 

rom that you can perceive how our jurisdiction is limited under those 
two statutes. I think I should amplify what I said in answering 
your last question, by saying that we have no power whatsoever to 
prescribe the form which reports to stockholders shall take. 

Senator O’Manoney. You do not have any power over the cor- 
porate structure of the registrant, but to what extent does your power 
20% 

Mr. O’Brien. I might say in general terms that we have no power 
whatsoever over the ntarnabattairs of corporations, whether we think 
they are conducted wisely or unwisely, nor do we have any authority 
to prescribe the form of any corporation’s capital structure. Our act 
only requires that the nivel facts relating to the enterprise be 
stated truthfully and completely, whether they be good or bad, and 
then only in those instances I have described where we have jurisdic- 
tion. 

Senator Borau. You have no control or jurisdiction over the terms 
or conditions of granting a charter to a corporation? 

Mr. O’Brien. None whatsoever. We are not able to dictate or 
even suggest the terms of the charter. 

Senator O’Manoney. Mr. O’Brien, you may proceed with your 
statement. 

Mr. O’Brien. Another set of cases which come before us quite fre- 
quently are those involving the issuance of stock in exchange for serv- 
ices or property, either at or shortly after the organization of the cor- 

oration. Thé usual thing, although it is not 100 percent uniform, is 
or the promoters who bring the corporation into existence to act, after 
incorporation, as the board of directors, or be in a position to control 
or dominate the persons chosen to be members of the board of direc- 
tors. The property which has been acnitee by the promoters or in 
their name and behalf is transferred to the corporation in exchange for 
stock. Our experience in that respect is that in many cases, perhaps 
a ony of the cases, the primary motive of those promoters, who 
stand on both sides of the transaction, is to obtain and retain control 
of the corporation. Shares are issued without regard to the value of 
the assets which are turned over to the corporation. We had one very 
striking case which illustrates this practice. 

It may, at the same time, clarify somewhat the nature of our 
approach to these problems and indicate the extent of our authority 
under the statute. 

A balance sheet was filed containing an item of property in the 
amount of $71,000. The amount $71,000 represented the amount due 
on a mortgage held by the vendor of the property $26,000 and the 
aggregate par value of 45,000 shares of stock issued to the promoter. 
We inquired into the nature of the transaction through which the prop- 
erty was acquired and as a result concluded that only $26,000 was 
property allocable to property. The balance of $45,000, represented 

y 45,000 shares of $1 par stock was properly allocable to something 
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else, even though it had been included in the property account. We 
raised the question of the propriety: of including the 45,000 shares in the 
property account. The balance sheet was then revised to state that 
the 45,000 shares had been issued to the promoters in exchange for 
services rendered to the corporation. 

The Commission held a hearing under section 8 to determine 
whether the representation that 45,000 shares of $1 par stock had been 
issued for services was true. ‘The evidence established that the 
services were of a negligible character. The time spent and the 
ability of those who had rendered the services were not such as to 
indicate that anything closely approaching $45,000 in value had been 
received by the corporation. The Commission took the position that 
because of the great disparity between the aggregate par of the stock 
and the value of the services rendered to the corporation, a sub- 
stantial portion of those shares which were represented to have been 
issued in exchange for services had actually been given to the promot- 
ers. It held that the corporation had not received $45,000 in value, 
as was represented but something substantially less than $45,000, and 
that consequently a large part of the stock issued constituted a gift 
to the promoters. 

Senator Austin. May I ask you a question at this point? 

Mr. O’Brien. Yes. 

Senator Austin. Do you happen to recall whether you investigated 
the authority of those promoters, or those who signed the articles of 
incorporation, to make such an issue without an affidavit filed with 
the Secretary of State or commissioner of corporations of that State 
in which it was chartered, showing that a part of the stock was issued 
for services, and what part was so issued, and requiring good faith in 
the affidavit to support that issue? Do you recall whether you in- 
quired into that? 

Mr. O’Brien. I will answer that in this way: I do not even recall 
the State laws under which that particular corporation was organized. 
I do not know offhand any State corporation law which would require 
something of the nature that you now suggest. 

Senator Austin. You do not know of any? 

Mr. O’Brien. I do not know of any, in those precise terms, I know 
of general procedures of that kind which are provided for in State 
corporation acts. I would say, however, that that type of case occurs 
frequently in States whose laws contain general previous of that 
character, if not exactly such as you have described. 

Senator O’Manoney. Mr. O’Brien, is it not a fact that practically 
all the corporations which register with the Securities and Exchange 
Commission are corporations which are desirous of selling their stock 
to the public? 

Mr. O’Brien. That is correct. Under the 1933 act that is the 
whole of it. 

Senator O’Manoney. So for the purposes of this discussion and 
the effect of this bill, there are two types of corporations, are there not: 
No. 1, the corporation which is closely held, the stock of which is not 
offered to the public for sale, the corporation therefore being owned by 
those who manage it; and that there is a second type, namely, the 
ones with which the Securities and Exchange Commission has been 
primarily dealing, the stock of which is more or less widely distributed 
among the people at large, so the stockholders are not in the position, 
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without intervention of some public agency, to determine to what 
extent their rights as stockholders or investors are protected in the 
corporation? Is that correct? 

Mr. O’Brien. Well, if you would restate that, Senator. 

Senator O’Mauonry. Perhaps I have made the sentence too long. 
For the purposes of the discussion before this committee and wit 
respect to your testimony, are there not two types of corporations: The 
first type being the closely held corporation, the stock of which is not 
generally offered to the public; and the second being the typo of cor- 
poration the stock of which is generally offered to the public? With 
the former the Securities and Exchange Commission has little or 
nothing to do. With the latter you have only such jurisdiction as 
arises when that stock is to be placed upon a public exchange for sale. 

Mr. O’Brien. That is correct. Our junsdiotion only arises when 
they are about to make an offer of the stock in interstate commerce 
to the public. 

Senator Austin. May I ask you another question? 

Mr. O’Brien. Yes. 

Senator Austin. Dealing only with tho corporations where you 
have jurisdiction, have you not found that tho statutes under which 
those corporations receive their charters require both a cortificate of the 
capital paid in and an affidavit showing in detail for what that capital 
stock was originally issued, to be filed where the public has access to 
it in both the State oflice of either the Secretary of State or the Com- 
missioner of Corporations, according to the type of government in 
that State, and also in the principal place of business where that cor- 
poration has its seat? Have you not found that to be true? 

Mr. O’Brien. I could not answer that yes or no. There are 48 
jurisdictions, and the variations are so great from the most extreme 
requirements on one side to the most lax requirements on the other 
side that a general statement on it would almost be bound to be 
inaccurate. I can say that certainly a substantial number of States do 
not require a procedure of the kind which you have in mind, which 
purports to set up effective protection against the sort of thing I have 
described. Our experience certainly shows that we have definite 
opinions of counsel that the procedure that has been followed by the 
corporations are in accordance with the State laws and the stock so 
issued is legally and validly issued and is validly outstanding. 

Senator Austin. You probably have a digest of all the different 
corporation laws of the different States, have you not? 

Mr. O’Brien. I could not say we have anything like that, Senator. 
Tho nature of our work is such that, while we have built up a con- 
sistent procedure which is applicable in general terms to all cases that 
come before us, we concentrate and focus our attention upon the 
particular facts in the particular case when it arises. If we have a 
problem which involves a question of State law, we require an opinion 
of counsel covering tho legality and validity of the issue of stock to be 
offered to the public. 

If there appear to us to be certain elements in the situation which 
deserve close scrutiny, our staff will make a study of the State laws 
and determine whether or not we are in agreement with local counsel 
on the matter. 

Senator O’Manoney. With respect to corporations which are not 
selling their stock upon a public exchange, but which are engaged in 
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interstate commerce and are selling their stock to the public at large, 
is there any public agency which has the power or authority to pro- 
tect investors against the sale of worthless stock? 

Mr. O’Brien. Our authority and power might attach under certain 
specific circumstances. 

Senator O’Manoney,. Under what circumstances? 

Mr. O’Brien. The stock need not be listed. Just take.a case, for 
example. If a corporation were organized under the laws of any 
State, and it desired to sell its stock generally or make an offer of it 
generally by the use of the facilities of interstate commerce or the 
mails, and no exemption is available—there are certain exemptions, 
for instance, intrastate offers—that corporation would have to file o 
registration statement with us which would have to become effective 
prior to offering the stock. It could meet all the requirements by 
supplying the material facts concerning the enterprise in the form of 
a registration statement and prospectus. | 

The things I have described are still possible under our act. In 
the case I described earlier, where a substantinl portion of the se- 
curities were given to the promoters who controlled the corporation 
and stood on both sides of the transaction, the stock represented to 
have been issued for services, but actually issued as a gift was not 
returned to the corporation. We have no power to compel the 
return of the stock in such a case, but can only require that the facts 
with respect to the basis of issuance be stated in the registration 
statement and prospectus. 

Senator Boran. That corporation stands in precisely the same posi- 
tion, after you have required the statement of facts, except that you do 
have the facts? 

Mr. O’Brien. That is right. Ifa person wants to buy stock in a 
corporation when a really substantial portion of its stock has been given 
away, that is up to him; but we have no power over it whatsoever. 

Senator O’ManoneEy. We have a provision in this bill to which 1 
should like to call your attention, ab aragraph (i) of section 5. 

Senator Norris. Before you take that up, let me ask a question? 

Senator O’Manoney. Certainly. 

Senator Norris. You have described these State laws as some of 
them being very lax and some very strict, differing so widely that you 
are unable to give a definition that will cover all of them. Where do 
you find that most of these corporations incorporate? If there is any 
difference, is it in States that are strict or States that are lax? 

Mr. O’Brien. Of course, in States that are lax, Senator. 

Senator O’Manoney. The provision of the bill to which I was 
going to call your attention is subparagraph (i) of section 5, containing 
the requirement: 

That the stock of the licensee shall be fully paid, or payable in cash or in property 
or in services where the issuance of such stock for such property or services has 
been authorized upon application to a competent court and under its order finding 
upon competent and specific proof that such stock has been or is to be issued on a 
fair valuation of such property or services, 

Would o provision of that kind have prevented the incident to 
which you have referred? 

Mr. O’Brien. The objective of that provision is directed toward the 
practice I have described. I have not given it enough thought to 
express an opinion as to its effectiveness. 
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Senator O’Manoney. I think that is quite natural. It is dealing 
with a violation of what would seem to be good faith and ethics in 
the distribution of stock. 

Mr. O’Brien. That is right. It is aimed to prevent that sort of 
practice. 

Senator Austin. Do you not find that in the States that you do 
know about the law provides for the recovery from any person who 
has received a share of stock without consideration, af the full face 
value of that stock where it has no par value? 

Mr. O’Brien. Do you mean in the event of stock being issued which 
is not fully paid? 

Senator Austin. Yes. 

Mr. O’Brien, That is right. That involves, of course, a lawsuit. 

Senator O’ManoneEy. You may proceed with your statement. 

Mr. O’Brien. The retention of control by the promotive group, 
the dominant controlling interest, is illustrated by those corporations 
which adopt a capital structure providing for two classes of stock. 
Frequently we have seen capital structures with a preferred stock 
or a senior stock, a stock with par or without par, for example, $5 par. 
The charter may authorize the issuance of 100,000 shares of this class. 
That would mean the capital stock of this class being sold for an 
aggregate payment of $500,000. That would represent the capital 
contribution of that class. Frequently that class has no voting power 
and no voice in the management. They may or may not be entitled 
in liquidation to an amount in excess of par. 

The other class may be the same number of shares, without par, 
with a stated value of only a small amount, perhaps a mill or a cent, 
so that the promotional group can obtain control of the corporation by 
contribution of $100 or $1,000 as against the contribution by the other 
class of $500,000. 

That represents a procedure which is available under State laws for 
acquiring and maintaining control of a corporation by a negligible 
contribution to the capital of the corporation. 

That brings up a procedure which is possible and available under 
many of the State laws to limit the effectiveness of rating power 
which is apparently expressly granted by the charter. It is somewhat 
different from the case I have just mentioned where one class of stock- 
holders has contributed the major portion of the capital but by the 
express terms of the charter has no voice in the management. We 
have in our records the history of one case, a corporation organized in 
1932, the purpose being to obtain control of the assets of certain other 
corporations. In 1935 this particular company sought to gain control 
of the assets of 12 corporations. Eight of those corporations were 
organized under the laws of Maryland, and four were organized under 
the laws of Delaware. The corporation which sought to do these 
things had control of each of the 12 corporations, the 8 organized in 
Maryland and the 4 organized in Delaware. As to the Delaware 
corporations & morger epuentet to be the most effective means of 
achieving the desired end. 

Senator O’Manoney. Were they all engaged in the same type of 
business? 

Mr. O’Brien. They were all engaged in the same general type of 
business. 
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Senator Norris. That was really the organization of a holding 
company to own all the subsidiary corporations, was it not? 

Mr. O’Brien. It was a little different from that. I have not 
stated all the facts. The common parent, the Delaware corporation, 
proposed to merge the four Delaware corporations, the parent to 
survive, and consolidate the cight Maryland companics so that a 
parent-subsidiary relationship between two cérporations would be the 
final result. That is, the Delaware corporation which instituted the 
procedure and survived the merger would wind-up as the parent of 
the Maryland corporation resulting from the consolidation of the 
eight Maryland corporations. 

Each of these corporations had two classes of stock, preferred and 
common, A majority of the common stock in each of the corpo- 
rations was held by the Delaware parent corporation. A substantial 
amount of unpaid dividends had accrued on the preferred stock out- 
standing. 

The law of Delaware provided that a merger couht be effected by 
n vote of a majority of the holders of stock outstanding in the corpo- 
rations concerned.’ Under that law the preforred stockholders were 
certainly in an inferior position so far as protection of their position 
was concerned, because the common stock held by the parent corpo- 
ration which had designed the whole transaction could outvote the 
preferred. Tho common holders did so, with the result that these 
accruals were wiped out and the priorities were diminished. 

Senator O’Manoney. So that under the charter the common 
stockholders, by a majority vote, could in effect change the contract 
under which the preferred stockholders originally acquired their stock. 
Is not that the effect of the situation you have described? 

Mr. O’Brien. That is the effect. I will put it this way: The result 
was that the preferred stockholders were taken from a superior position 
to an inferior position with the accruals whittled down, and they could 
not exercise any effective moans of preventing it. It might be men- 
tioned at the same timo that it was questionable whother there were 
any assets allocable to the common stock. I do not recall the exact 
situation as to all four corporations, but thero were two of them in 
which the common stock was really undor water, 

Senator Borau. Where was that parent company organized? 

Mr. O’Brien. That was a Delaware corporation. hero wore four 
corporations merged into the Delaware corporation. 

Senator O’Manonnry. Where were they operating? 

Mr. O’Brien. I do not recall that. 

Senator Austin. It gets down to this, does it not, that in the forma- 
tion of the original corporation there was a creation of two classes of 
stock, those corporations in Maryland exercising such authority as 
the State of Maryland gave to them with respect to fixing the contract 
for the preferred stock, and that contract had to be offered to the 
pore undor the laws of Maryland; and that is likewise true of the 

elaware statute? Is not that so? 

Mr. O’Brien. That is true of the Delaware statute. Tho Maryland 
situation took a few little twists and turns that make it quite distinct 
from the Delaware situation. 

Senator Austin. The whole thing comes down to this, does it not: 
That the public is not apt to go to the Secretary of State or Commis- 
sioner of Corporations, or even to the office of the town clerk or city 
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clerk in the principal place of business of that corporation, to find out 
what that contract was in respect to the purchase of preferred stock? 
Is that not true? 

Mr. O’Brien. Do vou mean the public has not read and studied the 
contract? 

Senator Austin, The public has not used these means of ascertaining 
what they are buying. 

Sonator O’Manoney. In other words, the public has not read the 
fine print. 

Senator Austin. That is right. 

Mr. O’Brien. You say the public does not take the trouble to 
determine what those means are. It is the question whether the 
means themselves afford sufficient protection. The mere fact of the 
public inguiring into those things would not be sufficient. It might 
make a difference in your judgment as to whether you would go into 
such a Hung. Porhaps they havo been careless. There may not be 
adequate information upon which to base a judgmont. 

Senator Austin. But, so far as the law is concerned, a State has 
just as much the duty to prescribe the limitations and powers of a 
group of men in issuing preferred stock as the Federal Government 
would have under a similar statute. As a rule, do you not find the 
States exercise that power and prescribe the conditions upon which 
preferred stock shall be issued, with a view to informing the public 
that this class of stock has certain limitations, one being that it does 
not vote unless the dividends are in arrears a certain length of time 
and a certain number of dividends? It may have other conditions 
that would give the preferred stock the right to participate in the 
capital. In other words, all the terms of the contract with the owners 
of the preferred stock are provided by the Government of that State 
in which the corporation is set up, to be made public and available to 
the public. Is not that the general rule? 

r. O’Brien. Yes. Of course, that raises a question as to the 
effectiveness of that means. 

Senator Austin. Exactly. That is the point I made in my. first 
question. 

Mr. O’Brien. I am sorry I did not understand you. 

Senator Austin. It seems to me the difficulty is that the public 
does not make use of the protection the State intends to afford the 
public with reference to the purchase of preferred stovk. 

Senator O’Manoney. How can the public make use of that? 

Senator Austin. By going to the secretary of state’s office or the 
office he phe commissioner of corporations or the office of the town or 
city clerk. : 

Senator O’Manoney. That is not quite as simple as it might ap- 
pear. Inasmuch as you have raised that question, I think I ma 
appropriately mention an incident which recently occurred. There 1s 
a Delaware corporation known as the Allied Stores Co., which oper- 
ated in a dozen or more States, but not in the State of Delaware. It 
is chartered by the State of Delaware. It operates in the State of 
New York. It has such a situation as Mr. O’Brien has described. 
A certain amount of preferred stock was purchased by a citizen of 
New York in the belief that she had a superior position in the com- 
pany, but under the Delaware charter by which the common stock 
was authorized, they were able to change the position of the preferred 
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stock. That was done, nnd certain accruals were in effect set aside. 

This stockholder immediately brought suit in the State of New 
York, where the Allied Stores Co. was operating, where the stock- 
holder purchased the stock. Finally, after the case had gone through 
all of the New York courts, the court of appeals decided that the. 
stockholder in New York, purchasing stock in New York in a cor- 
poration engaged in business in New York, could not have the pro- 
tection of the New York courts, but would have to bring suit in the 
State of Delaware to protect her rights when she thought she would 
have protection under the laws of New York. 

Have you had instances of that kind, Mr. O’Brien? 

Mr. O’Brien. Of that general character. 

Senator O’Manoney. In those circumstances, Senator Austin, it 
would seem to me there is very little protection for the invostor in 
the mere right to sue. 

Senator Austin. You are dealing with recovery of damages and I 
was dealing with the organization of corporations and the sale to the 
public of stock. It is just as easy to write a letter to the secretary 
of state of Delaware as it is to write a letter to somebody in Washington 
to ascertain what the contract is with respect to preferred stock issued 
by a corporation. 

Senator O’ManoneEy. But it is much easier to bring suit in the 
Federal court in a district of California to enforce rights in dealing 
with a corporation than it is to come from California to Wilmington 
to file that suit in the State court: 

You may proceed, Mr. O’Brien. 

Mr. O’Brien. Another ri of that particular reorganization, as 
it relates to the question of the effectiveness of voting power, was the 
final acquisition by 1 company of control of the assets of the remaining 
8 of the 12 companies, which was done under Maryland law. The 
Maryland statute provided that in the event of a consolidation a vote 
of two-thirds of each class of stockholders should be obtained. Super- 
ficially, at least, that statute appeared to provide substantially more 
protection than the Delawere statute, because in Maryland the 
common stockholders, despite their majority as stockholders, could. 
not vote a plan unless acquiesced in by the vote of holders of two- 
thirds of the preferred stock. Ostensibly, the preferred holders were 
in a position to protect themselves against any unfair action of the 
common stock, 

There was another provision in the Maryland law, however, that 
® corporation organized in Maryland might effect a consolidation 
upon a majority vote of its stockholders if such a provision were 
included in its charter. At the time the plan of consolidation was. 
conceived there was no such provision in the charter of any of the 
eight Maryland corporations. The common stockholders of each. 
corporation called a meeting and voted an amendment to the charter: 
of each of the corporations to include such a provision. After doing 
so they were, of course, able to outvote the preferred stockholders 
and authorize the plan of consolidation. 

The limitations upon the effectiveness of voting power under State 
statutes is well illustrated by this case. A question was raised as to 
the legality of that procedure under the Maryland law. An opinion 
of counsel was perderedl that: the procedure was entirely valid and 


legal. 
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Another phase of this general problem is the question of a corporate 
surplus which may be available as a source of dividend payments to 
any particular class or generally to any class of stockholders. A 
simple case is that of a corporation which has, for example, a capital 
structure consisting of 100,000 shares of preferred stock, $6 par, 
liquidating at $10 and offered to the public at $12; and 100,000 shares 
of common stock of $1 par. Under State law the corporation can 
set up a capital-stock liability of $500,000 for the preferred and allo- 
cate $200,000, the amount received in excess of par on sale of the pre- 
ferred to paid-in surplus. The corporation then has a capital-stock 
liability of $500,000 for the pe torreds and $100,000 for the common 
stock both at par, and a surplus of $700,000. If the corporation were 
to liquidate immediately, and there were no other claims, the pre- 
ferred stockholders would be entitled, under the charter, to a million 
dollars or $200,000 less than their contribution. 

Tho question has been raised by the Commission as to the pro- 
priety and legality, under various State laws, of using the $700,000 
surplus contributed by tho preferred stock as a source from which to 
made dividend payments on the common stock. The opinion has 
been quite uniformly expressed by reputable counsel that the $700,000 
contributed by the preferred stockholders, and which might be said 
to be a cushion against the liquidation rights, could properly and 
legally be so used. 

Senator O’Manonry. What can you do about that? 

Mr. O’Brien. All we can do is to insist’ that it be quite emphati- 
cally stated in the registration statement and prospectus, together 
with an expression of opinion by counsel, that the surplus either is 
or is not restricted in favor of the preferred holders who contributed 
that capital. ; 

Senator O’Manoney. Nothing you can do can in any way affect 
the power of the corporation to do that? ' 

Mr. O’Brien. That is right. 

Senator O’Manoney. When the State law permits the creation of 
a corporation to engage in interstate commerce and sell its securities 
throughout the United States, and when the State law authorizes 
such a corporation to sell preferred stock to investors throughout the 
land and use the proceeds of that sale for the payment of dividends 
to common-stock holders, there is nothing the Securities and Exchange 
Commission can do about it. 

‘ Mr. O’Brien. That is correct. State laws are set up on that 
asis. ; 

Senator Austin. We finally get down to the place where we find 
this, do we not: There is not a State in this Union that does not pro- 
hibit, and support the prohibition by penalty, the distribution of the 
capital of a corporation in the form of dividends. Is that not so? 

r. O’Brien. I would say perhaps yes to that in many instances, 
but I do not think that bears upon one thing which has been described. 

Senator Austin. Do you know of any State in this Union that 
permits the payment of dividends out of paid-in surplus? 

Mr. O’Brien. I would say that according to our experience in the 
Commission, which is based upon quite a large number of cases in 
which a question of that sort is presented, reputable lawyers over the 
country have stated that in their opinion it 1s legal to pay dividends 
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out of such a surplus. I know of only one instance—and I do not 
purport to state that is the only instance, because others may have 
escaped my notice—where counsel expressed the opinion that a court 
of equity might enjoin the payment of such dividends. In respect to 
stockholders who have contributed that capital or paid-in surplus, 
there is no remedy even in a court of equity to prevent that payment. 

Senator Austin. When you get through with all the lawyer’s 
opinions, you must go to the statutes to find out what their rights are 
in any State, must you not? 

Mr. O’Brien. That is correct. 

Senator Borau. Under the practice you stated to Senator O’Maho- 
ney, with reference to the stockholders in New York, a stockholder in 
California would have to go to Delaware to fight that out? 

Mr. O’Brien. Yes; and that suggests another thing which is 
probably germane to this question—the manner in which notices of 
stookholaors’ meetings are given, the place selected for the holding of 
the meeting, and the provisions of the charter governing what shall 
constitute a quorum, all of which are frequently used to limit the 
effectiveness of action by stockholders, and, we are told, legally. 
Tho charter often selects an out-of-the-way place for mectings which 
makes it inconvenient and exponsive for the stockholders to attend. 
In many State laws there is no effective requiremont that the stock- 
holders should be made fully aware of what 1s to be considered. ‘The 
form of notice is often inadequate to give such information. That, 
added to the fact that only a limited nwmbor need attend to con- 
stitute a quorum to tako final effective action indicate means em- 
ployed to abridge the rights of stockholders which may be expressly 
given in the charter. 

Senator Norris. In your opinion, what is the reason given why 
there should be such a maze of corporations intertwining with each 
other in one State or'anothor? What is the object of it? Who gains 
by it and who loses by it? 

Mr. O’Brign. [ would not like to answer that question, because 
it involves so much that I have not carefully considered. I would 
not like to answer it offhand. 

Senator Bonran. It is rather apparent, generally speaking, who 
profits by these manipulations, is it not? 

Mr. O’Brren. It is in most cases quite easy to put your finger on 
the person or group of persons which profit. 

Senator O’Manoney. Is it not a matter of fact that in the opinion 
of most of the corporate lawyers of New York, capital raised by the 
sale of preferred stock and set up as pnid-in-surplus may be dis- 
tributed as dividends? 

Mr. O'Brien. You say “most” of the lawyers in New York. 
eae O’Maunoney. The substantial corporation lawyers of New 

ork, 

Mr. O’Brien. We have had opinions from substantial corporation 
lawyers of New York that that is a permissible procedure under the 
State statute. — 

Senator O’Manoney. And the condition developed by thie question * 
is merely this: that when a State with loose corporation laws permits 
the issuance of various kinds of stock with all kinds of voting powers, 
and lots of fine print, so to speak, printed on the back of the stock 
certificate expressing the contract, and perhaps some other fine 
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print in the corporation charter which is not expressed at all upon thie 
stock certificate, it is practically impossible for an investor to protect 
himself, though the Woviees used by the promoters are illegal, be- 
cause allowed by tho charter issued by the State? 

Mr. O’Brien. That is correct. 

Senator O’Manoney, Leaving aside the question of the effective- 
ness of the means which are at the disposal of the sharcholders, some 
action is necessary if the investors throughout the United States aro 
actually to be protected. I shall not ask you to answer that question, 
because that might call for the expression of an opinion. You ma 

roceed with your statement of tho facts and circumstances whic 
ave come under your observation. 

Mr. O’Brien. Going back for a moment to the case I described, 
where the one parent corporation effected the merger of four Delaware 
corporations, and the consolidation of eight Maryland corporations, 
that brings up another question, namely, the question of the migratory 
corporation. In that particular situation the State laws where the sev- 
eral corporations were organized could be accommodated to execution 
of the plan of reorganization desired. We have had some cases which 
show upon their face that the State law under which the corporation 
was organized and then doing business did not permit at all the particu- 
lar procedure sought to be followed, or if permitted, only upon a vote 
of such a percentage of stockholders that their support was impossible 
to marshal. That is, enough votes of the class or classes of holders 
most vitally affected could not be obtained. 

However, sufficient supporters to make a transfor of the assets of 
the corporation to a new corporation created under the laws of a 
different State, the laws of which in turn permitted the procedure 
which was originally desired by the group in favor of the plan could 
be secured. We havo had some instances of that kind. 

Senator Ausvin. In such a case as that the stockholders are pro- 
tected, are they not, if the evidence shows conclusively that the full 
consideration was pad by the purchaser of those assets to the original 
corporation; and all those stockholders not protected by the law could’ 
enjoin the transaction, or could recover in damages, or could even 
prosecute criminally the people engaged in such transactions, Is not 
that the condition? 

Mr, O’Brien. Going back to the Delaware and Maryland case, it 
is interesting to note that after the amendments to the charters of the 
Maryland corporations providing for consolidation upon a majority 
vote, which was effected by vote of the common stock, holders of the 
majority of the preferred stock voted against the consolidation, . 

Senator Austin. I do not think I made my question clear, but you 
do not need to pursue it further. 

Mr. O’Brien. Just a few words on the question of compensation 
to officers and directors, merely in the way of a discussion of what 
we have seen. Usually there are disclosed three bases of compensa- 
tion, or the compensation may be based upon a combination of all 
three. The first is a stated salary, so much money per year for the 
services of any given person. There may be in addition to the salary 
of a given amount per year, a provision for a bonus payment of a cer- 
tain percent of gross or net sales. 

In some cases options are given to officers and directors who vote 
the award of those options themselves, and the price even at the 
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time the option is pen may be less than value of the stock. We 
have quite frequently seen examples of the use of that method. 

We have had instances which showed compensations paid in the 
form of a stated salary, plus 1 bonus based upon gross or net income 
as defined in the particular situation, and in some cases plus options 
on stock, which result in additional compensation. There are numer- 
ous examples of that. 

Senator O’Manoney. Has the Commission received any letters or 
complaints from reputable attorneys with respect to corporate prac- 
tices in Delaware and Maryland? 

Mr. O’Brien. I would not be competent to answer that. If they 
did come they would not come to my office. I would not say we have 
or have not. 

Souter O’Manoney. Is there any other statement you care to 
make 

Mr. O’Brien. There is nothing more that I have in mind. 

Senator O’Manoney. Will you be good enough to take up with 
the Comrnission the question I just asked you and, if there have been 
any such complaints with respect to the operation of the corporate 
laws of aaveral of the States, I should be very glad to have you file 
some of them, such as you may with propriety make public, with the 
committee. 

Mr. O’Brren. I should be glad to do that. As I said in the opening, 
the material used as a basis for my statement was prepared and as- 
sembled somewhat hastily. I will be glad, if the committee cares to 
have me do so, to revise that and file it with you. 

Senator O’Manoney. I would be very glad to have you do that. 

Senator Kine. The statement is based upon matters brought to 
the attention of your organization? 

Mr. O’Brien. That is correct. That I got from our public files, 
most of which were included in registration statements filed under 
the 1933 Securities Act and the 1934 Securities Exchange Act. 

Senator Kina. And it rests upon hearsay? 

Mr. O’Brien. To that extent. 

Senator O’Manoney. What power do you have over the issuance 
of stock rights? 

Mr. O’Brien. In general terms, we have the same power as over 
other securities, namily, to assure disclosure of the material facts. 

Senator O’Manoney. So it is legal in some States for corporations 
which issue stock rights to still be registered with the Securities and 
Exchange Commission? 

- Mr. O’Brien. That is correct. 
Saat O’Manoney. You have no power to restrain the use of that 
device 

Mr. O’Brien. We have no power whatsoever over the form of the 
capital structure or the contents of any charter. Let me clarify that 
by saying that we have no power in the way of dictating that certain 
provisions be included and others be excluded. If, in our opinion, 
there are certain provisions of the charter which we regard as important 
which are not made sufficiently explicit in the registration statement 
and prospectus, we can insist that they be made so. 

Senator O’Mauonery. When the Mammoth Oil Co. was organized 
by Harry Sinclair to develop the Teapot Dome, a naval oil reserve in 
the State of Wyoming: 


Senator Kine (interposing). Was then or is now? 


FEDERAL LICENSING OF CORPORATIONS 373 


Senator O’Manoney. Was then and is now—the charter was 
issued by the State of Delaware. It provided for two classes of 
stock, one of which had all the voting power, and the other had no 
voting power. As it happened, there were 200,000 shares of stock 
without voting power, and 500 shares of stock with voting power. 
Both types of stock were placed upon the market at the same price, 
so that those who were associated with Mr. Sinclair in the organization 
of the Mammoth Oil Co. acquired control of the entire capital stock 
by the contribution of only a very small amount of capital. Is there 
anything in the Securities and Exchange Act, or any other provision 
of law of which you know, by which a practice of that kind could be 
prevented in interstate commerce? 

Mr. O’Brien. Under the Securities Act the only requirement would 
be that they disclose that arid make it quite apparent to those persons 
to whom the stock is offered for sale. 

Senator O’Manoney. There is nothing in the securities and exchange 
Jaw which empowers any Federal agency to prohibit the exercise of 
corporate power in an oppressive and fraudulent manner, provided 
the State law permits the use of that device? 

Mr. O’Brien. No, they only require that an adequate disclosure of 
the material facts concerning that structure be made. 

Senator O’Manoney. Have you any idea how many corporations 
there are, if any, in the United States which offer their securities to 
the public, but which are not upon any exchange, and which are not 
subject to the Securities and Exchange Commission, except insofar as 
the mail provision goes? 

Mr. O’Brien. Perhaps Commissioner Frank can give you that infor- 
mation. 

Mr. Jerome N. FRANK (member of Securities and Exchange Com- 
mission). Wecan supply you with the approximate figure. 

Senator O’MAHONEY. We will be glad to have you do that. 

Mr. O’Brien. I might say in reference to the Sinclair Oil Co. that 
we had a registration statement filed a short time ago which showed a 
capital structure of 100,000 shares of class A stock and 100,000 shares 
of class B stock. The 100,000 shares of class B possessed all the vot- 
ing power. The A stock had no voting power. That was offered to 
the public at $2.50 a share, which would be a contribution of $250,000. 
The B stock was all purchased by the promoters at one cent per share. 
It was 10,000 shares instead of 100,000. They obtained complete 
control for $100, as compared with the contribution of $250,000 by the 
class A stockholders. ; : 

Senator Norris. What was to prohibit the public from buying the 
1-cent stock? 

Mr. O’Brien. Nothing, except the matter of personal judgment. 

Senator Norris. The promoters had to run the risk of being able 
to buy that stock themselves. : 

Mr. O’Brien. I do not quife understand that. 

Senator O’Manoney. Senator Norris refers to the 1-cent stock, 

Mr. O’Brien. It was not offered to the pubic. 

Senator Norris. I understood you to say it was offered. 

Mr. O’Brien. No. That was offered only to the promoters. The 
board of directors who controlled the corporation offered it to them, 
and they purchased it for $100. The public had no opportunity to 
purchase it, : 
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Senator O’Manoney. Under the laws of what State was that 
corporation chartered? ; 

Mr. O’Brien. As I recall, that was Delaware, but I would like to 
reserve tha right to make a correction in that if I am wrong. 

Senator O’Manoney. Please check that. Have there been any 
other instances of such great disparity between the cost of the con- 
srolling stock to the promoters and the cost of the other stock to the 
public 
Mr. O’Brien. Yes. Those are quite common. [or instance, in 
that caso, as I recall it, the class A stock had a preference to dividends 
which amounted to about 6 percent. Thereafter the common stock 
participated equally with that senior stock in any earnings over the 
amount required to pay that proference. The percentage of return 
to the promoters in relation tot he capital contributed might run up 
as high as 3,000 or 4,000 precent, while the class A would return but 
10 or 12 or 15 percent. 

center O'’Manoney. Do you recall where that corporation origie 
nate 

Mr. O’Brtrn. I think it was chartered in Delaware. I am quite 
sure it was. 

Senator O’Manoney. Where was it selling its stock? 

Mr. O’Brien. Generally, in interstate commerce. 

Senator O’Manoney. It received its capital from people generally 
throughout the United States? 

Mr. O’Brien. Thatis correct. The general public was being called 
upon to contribute to the enterprise. 

Senator O’Manoney. I should like to have you prepare or have 
somebody prepare a list of corporations of that kind. If you are not 
at liberty to give the names, that will not be necessary, but give us some 
idea of the number of corporations which have registered with the 
Securities and Exchange Commission which disclose such a situation 
as you just now described. 

Mr. O’Brien. 1 will be glad to do so. 

Senator O’Manonpy. Have you any power under the Securities and 
Exchange Act to control or regulate in any way the distribution of 
corporate funds, whether out of capital or out of earnings, by way of 
bonus to the members of the management on their own stock? 

Mr. O’Brien. None whatsoever. All we can require is that what- 
ever the compensation is or whatever the basis for its payment may 
be, that must all be adequately revealed, so that a person buying into 
the corporation would have notice of what was charged against it in 
the way of compensation for services. a 

Senator O’Manoney. What possibility is there for the public to 
learn the exact status of a corporation operating such as that? What 
opportunity is there for the public to learn those facts which you have 
disclosed? 

Mr. O’Brien. The opportunity to learn the facts in connection 
with the public distribution of stock which comes within our jurisdic- 
tion, I would say, in most cases, is very good, assuming & conscientious 
and truthful statement on the part of the management. 

‘Senator Kina. If they do not state the truth an offense is com- 
mitted?. , 
-- My. O’Brien. That is true. Bg 

Senator Kina. A man runs the risk of going to the penitentiary if 
he makes a false statement of the set-up, does he not? 
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Mr. O’Brien. That is correct. 

Senator Norris. I understand your principal work or objective is 
that there be a medium by which the sable will know what the 
facts are. 

Mr. O'Brien. That is correct. 

Senator Norris. You cannot correct any errors? All you can do is 
requiro the facts to be stated and given to the public? 

‘Mr. O’Brien. That is correct. We do not possess supervisory 

owers, 
j Senator O’Manonry. When corporations are registered, such as 
you have just described, in which the promoters secured absolute con- 
trol by contributing $100 to capital and were selling 100,000 shares to 
the public, what opportunity is there for the peblis to protect itself, 
in spite of that publicity by the Securities and Exchange Commission, 
against the smooth-talking salesman who disposes of the stock? 

Mr. O’Brien. Of course, that capital structure permits that. 
Assuming a conscientious management at one time, you do not know 
when it is going to change. In that situation the stockholder depends 
upon whatever conscience that management has. 

Senator Austin. The only way that can be overcome is by having 
a dey teaey supervision of the corporation by the Government, is 
it not . 

Mr. O’Brien. Again, as I said before, that involves so much that 
I would not care to answer it offhand. 

Senator O’Manoney. May I answer your question? I know you 
are anxious to have my view. 

Senator Austin. Always. 

Senator O’Manoney. Of course, it does not involve a day-to-day 
supervision at all. If corporations are deprived of the power to issue 
stock in the manner described, it would not be necessary for anybody 
to interfere in the management, ; 

Senator Kine. Let me make this observation: A corporation is 
formed by individuals who purchase property. They sell the stock 
and tell the people: “You can buy this stock at a ‘lotr a share. We 
have control of the company.’ If those who buy the stock know the 
facts, and know those men, if they succeed, are going to get a very 
large amount for the promotion of the company, they will not object 
to that. They are interested in getting a dividend. If they get that, 
they do not object to the other man making as much as he can. 

enator Austin. I want to ask one further question: Suppose the 
promoters of a private corporation who intend {fo put their capital 
stook on the big exchange for sale fail to comply with what your 
Commission regards as suitable information to the public in their 
plan and in their prospectus, then what? What do you do about it? 

Mr. O’Brien. Wo have a choice of things to do.. Assuming that 
there are material omissions or misrepresentations of the facts, we can 
issue a stop order on proper notice, with opportunity for the registrant 
to be heard. We can likewise seek an injunction enjoining a further 
distribution or sale of the stock. : ia 

Senator Austin. Before those remedies are exercised do you not 
have another one? What is the first requisite to anyone who is 
promoting a corporation and wants to get it onto the exchange? 

Mr. O’Brien. Of. course, we have the procedure which involves 


the filing of certain data with us. @ 
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Senator Austin. You can stop it in advance, can you not? 

Mr. O’Brien. I do not quite understand you. 

Senator Austin. You can prevent its going onto the board at all, 
can you not? 

Mr. O’Brien. Yes; but, of course, a corporation in that situation, 
even though its stock is not listed on an exchange, could offer stock 
for sale to the public. 

Senator Austin. The moment he uses an instrumentality of the 
Government, such as the post office, or the moment he undertakes 
to use a common carrier of any kind, he runs right into a criminal 
penalty for undertaking to distribute that stock without your author- 
ity, does he not? 

Mr. O’Brien. He does not receive our approval. We examine 
registration statements in order to determine as far as we can whether 
roe are intelligible, clean-cut, and on their face appear to tell the 
truth. : 

Senator Austin. Does he not have to submit a plan or prospectus 
that is satisfactory to you? 

Mr. O’Brien. The statute provides, the Securities Act, that a 
registration statement shall become effective 20 days after the date 
of filing, unless the Commission intervenes with some action. Our 
sitting still during that time does not prevent his obtaining an effec- 
tive registration statement. Under the Exchange Act the registra- 
tion statement becomes effective 30 days after certification by the 
exchange. 

Senator Austin. Then you have no power, if I correctly understood 
your answer, to prevent the carrying forward of a plan under a 
Sy dat that you disapprove? Is that right? 

r. O’Brien. The term “disapprove” is not quite apt in describing 
our authority under the statute. We may or may not be satisfied 
with a given plan of financing. In that sense we might disapprove it. 
But if all the facts concerning that plan are revealed and its bad 
elements shown, we have no basis upon which to take action. Unless 
we take affirmative action that statement will become effective within 
20 days. We do have power, assuming misstatements or material 
omissions, either to prevent the registration statement from becoming 
effective or to take action to suspend its effectiveness when it has 
become effective. . 

Senator O’Manoney. What do you mean by saying you can prevent 
it from becoming effective? 

Mr, O’Brien. Section 8 (b) of our statute provides that if a regis- 
tration is incomplete or inaccurate on its face, we can by giving 10 
days’ notice and opportunity to be heard issue an order preventing 
the statement from becoming effective. Section 8 (d) of the statute 
provides that if we have reasonable grounds to believe the statement 
contains untrue or misleading statements we may give notice of a 
hearing to be held within 15 days of the date of the notice. The 
entire record of the hearing is passed upon by the Commission to 
determine whether grounds for issuing, the order exist. te 

' Senator O’Manoney. If there are no objections, the subcommittee 
will stand in recess until Thursday morning at 10:30, and we will be 
glad to hear Mr. Cunningham at that time. tvs 
** (Whereupon, at 12 o’clock noon, a recess was taken until Thursday, 
March 3, 1938, at 10:30 a. m.) : ! 
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THURSDAY, MAROH 3, 1988 


Unitep States Senate, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 

The subcommittee met, pursuant to recess, in room 212, Senate 
Ofice Building, at 10:30 a. m., Senator Joseph C. O'Mahoney pre- 
siding. 

Preweiid: Senators O’Mahoney (chairman), King, Logan, Borah, 
Norris, and Austin. 


STATEMENT OF ELMER T. CUNNINGHAM, REPRESENTING THE 
NATIONAL ASSOCIATION OF MANUFACTURERS 


Senator O’Manoney. Mr. Cunningham, are you to proceed? 

Mr. CuNNINGHAM. Yes, sir. 

Senator O’Manoney. Please give your name: 

Mr. Cunninauam. Elmer T. Cunningham. 

Senator O’Manoney. And your position? 

Mr. Cunninanam. I am temporarily resigned and inactive at the 
present time, so far as business activities are concerned. 

Senator O’Manoney. In what capacity do you come here? 

Mr. CunnincHaAM. I am acting chariman of the committee of the 
National Association of Manufacturers on the Relation of Govern- 
ment to Industry. I am reporting their position on this proposed 
legislation. 

Senator O’Manoney. You are not in the employ of the National 
Association of Manufacturers? 

Mr. Cunninauam. No, sir. 

Senator O’Manoney. You were at one time associated with the 
Radio Corporation of America, were you not? 

Mr. Cunninouam. I was president of the R. C. A. Manufacturing 
Co. up to May of last year, at which time I resigned. 

Senator O’Manoney. How long did you occupy that position? 

Mr. Cunnincuam. I occupied that position for 4 years. From 
April 1931 to April 1933 I was president of the R. C. A. Radiotron 
Co., Inc. On April 1933 I became president of the R. C. A. Victor 
Co., Inc. About a year later that was consolidated into the R. C. A. 
Manufacturing Co., Inc., and I became president of that consolidated 
company and continued in that capacity until the end of April 1937. 
a ie 6 years 1 completely reorganized the electrical companies 
of R. C. A. : 


Senator O’Manoney. The R. C, A. Manufacturing Co. is a sub- 
sidiary of the Radio Corporation of America, is it not? 


Mr. CunNnINGHAM. Yes. 
377 
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Senator O’Manoney. And the R. C. A. Radiotron Co. is also a 
subsidiary of the Radio Corporation of America? 

Mr. Cunninauam. Yes. That was consolidated into the R. C. A. 
Manufacturing Co. in 1934 or 1935. 

Senator O’Manonry, As a wholly owned subsidiary? 

Mr. Cunninauam. A 100 percent subsidiary. 

Senator O’Manoney. And the officers of that corporation are 
elected how? 

Mr. Cunninauam, Of the subsidiary compavy? 

Senator O’Manoney. Yes. 

Mr. Cunninauam. By the holding company. 

Senator O’Manoney. So that actually, while you were the managing 
head of the manufacturing company, you were the appointee of the 
holding company? 

Mr. CunnineuaMm. Well, I think technically I should correct that. 
The officers were appointed by the board of directors of the manu- 
facturing company, but they were substantially identical between the 
100 percent subsidiary and the holding company. The chairman of 
the board of the manufacturing company was also president of the 
Radio Corporation of America. I was appointed by the board of 
directors of the manufacturing company. 

Senator O’Manoney, Were you the owner of stock in the parent 
corporation? ; 

Mr. Cunninauam. No, sir. I would like also to state, as a business 
background, that I started in the electrical business in San Krancisco 
in 1911. In 1920 I organized the Cunningham radio-tube business, 
which I managed to build up over a period of 10 years, and eventually 
gold it to the Radio Corporation of America in 1930. I have a back- 
ground of 27 years of experience selling and manufacturing. ° 

Senator O’Manongey. How many persons were employed by that 
com vars ; 

r. CuNNINGHAM. That was purely a selling company. I should 
say about 180. 

Senator O’Manoney. What happened to those employees when the 
corporation was sold to R. C. A.? 

Mr. CunnincHam. The employees continued with the corporation, 
and the corporation was continued for about a year. As the depression 
continued it was consolidated into another company, with a general 
reduction of employees all the way through, and during the depression 
many of them were released, based upon business conditions. 

Senator O’Manoney. And one of the results of combinations and 
mergers such as that is ordinarily to cut down overhead expense, 
is it not? 

Mr. Cunninauam. I would not say necessarily so; no. 

Senator Boran. I do not understand for whom you appear. 

_ Mr. Cunninauam. I am appearing to make the report of the com- 
mittee of the National Association of Manufacturers. 

Senator Borau.. I received a telegram this morning, which I under- 
stood was from the National Association of Manufacturers, desiring 
time fe present their case. Is that the same organization you rep- 
resent? =  ; ° - 

Mr. Cunninenam. The National Association of Manufacturers? 

Senator Boran. Yes. 
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Mr. Cunnincuam. I am making the report on this legislation for 
that association, 

Senator O’Manoney. I think there must have been some mis- 
understanding about that, Senator Borah. Mr. Emery, counsel for 
the Nationol Association of Manufacturers, was to appear here Tues- 
day when the hearings opened, but he was summoned on that day to 
appear before the Civil Liberties Committee. 

enator Borau. I received a telegram last night. I wonder if I 
got the name wrong. 

Mr. CunnincuaM. Mr. Emery is also to appear and discuss the 
legislation from an entirely different standpoint. 

Senator Norris. I would like to get the set-up of these corporations. 
The R. C. A. is the parent corporation? 

Mr. Cunninauam. Yes. 

Senator Norris. Is there any corporation above that? 

Mr. Cunnincuam. No. ae Ana 

Senntor Norris. How many subsidiaries or other corporations does 
it own 

Mr. Cunninauam. It owns the National Broadcasting Co.; it owns 
the R. C, A. Communications Co.; it owns the R. C. A. Radiotron 
Corporation; it owns the R.'C. A. Manufacturing Corporation; it owns. 
the R. C. A. Radio Institute. Those, I believe, are principally operat- 
ing subsidiaries, all 100 percent owned. Whether there are any 
others, I cannot state. ; 

Senator Norris. Do any of these subsidiary companies in turn own 
some other company or companies? 

r, CUNNINGHAM. Yes. | 

The R. C, A. Manufacturing Co., of which I was president, had a, 
wholly owned subsidiary in England, and in Brazil, in China, in 
Argentina, and Chile, and also Canada. epee a short time ago there 
was a partly owned subsidiary in Japan. There is also a subsidiary 
in Australia, and another in India. 

Senator Norris. Do those wholly owned corporations in different 
parts of the world in turn own some more subsidiaries? 

Mr. Cunninauam. No. ; 

Senatur Norris. That is the end of the chain? 

Mr. Cunnincuam. Yes. x 

Senator Kina. I suppose those were organized in foreign countries 
under their laws? ee 

Mr. CunninauamM. No. Some are domestic companies and some 
are foreign companies. 

Senator O’Manonry. Which are the foreign companies? 

Mr. CunnineuaM. The Canadian Corporation was organized under. 
the laws of Canada. The Japan Corporation is under the laws of 
Japan. The English Corporation, I believe, was organized under the 
laws of England. The South American subsidiaries are American 
corporations. 

Senator O’Manoney. How about the China subsidiary? 

Mr. Cunnincuam. I do not want to be positive about that. ; 

Senator O’Mauongy. How about Australia? - 

Mr. Cunninauam. Again, I do not want to be positive. 

Senator O’Manoney. Or India? 5 

Mr. Cunninauam. That I cannot state. Iam under the impression 
that they are domestic corporations, but.I am not positive, vs 
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Senator O’Manoney. You fare roferring to manufacturing com- 
panies, are you not? 

Mr. Cunninanam. Manufacturing and selling companies. 

* Senator Austin. From the point of view of convenicnce, the’ 
Pitted corporation would be the natural thing in England, would 
it not 

Mr. CunnINGHAM, Yes. 

Senator Austin. And an American corporation would be a suitable 
corporation for Canada? 

Mr. Cunninauam. I think that is a Canadian corporation. 

Senator Kine, Some of those are selling companies, are they not? 

Mr. CunNINGHAM. Yes; a majority of them. 

Senator Kine. Did the parent company consider it was advan- 
tageous to organize subsidiaries to carry on the selling activities in 
Britain and Brazil and Canada and these other countries? 

Mr. Cunnitnauam. Many of them were takon over as separate 
operations when the Victor Talking’ Machine Co. was taken over. 

hat company had a plant in China, and also in Argentine and Brazil 
and Chile, and in Japan and in Canada. Those operations were con- 
solidated into these companies at that time. It was stated that 
operating conditions required that. 

Senator O’Manoney. Is the parent corporation a Delaware cor- 
poration or a New Jorsey corporation? 

Mr. Cunninauam. I was never an officer of that company, I 
could not state. 

Senator O’Manoney. In any event, it was incorporated by an 
American State, and with its subsidiaries it practically covers the 
entire globe, sometimes organized under the laws of the nations in 
which they are situated? 

Mr. Cunninauam. The manufacturing association has many for- 
eign companies in addition to the domestic operations. 

Senator O’Manoney. The picture you have given us is that of 
tremendously concentrated control of manufacturing under the 
R. C. A. throughout the whole world, is it not? 

Mr. Cunnincuam. That was the initiation of our method of doing 
business. ae a 

Senator O’Manoney. I am not criticising it. I am just pointing 
out the picture you have drawn for us of a corporation which is actually 
an international organization. ; 
’ Mr. Cunninanam. Yes.” 

Senator Boran. Just what power has the parent company over 
these subsidiary or sub subsidiary companies? How thoroughly 
does it control them? 

Mr. Cunninauam. I would say practically entirely. 

Senator Norris. It owns all the stock? 

- Mr. Cunninanam. Yes; all except the Japan company, of thoso 
that I have enumerated. 

Senator Kina. To use the phrase of the chairman, an “interna- 
tional company,” you are doing business here and in Brazil and 
China and wherever you are able to sell your products? 

Mr. Cunninanam. Yes. Many of those foreign operations are 
very small. st owt 
* Senator O’Manonny. Pardon us for interrupting you. You may 
proceed with your statement. ee coe 
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Mr. Cunninauam. I would like it to be clear that I was only the 
president of the manufacturing company, and I resigned that posi- 
tion last April. Iam not speaking officially for the Radio Corporation 
of America in any way. IJ am merely speaking from our experience in 
answer to your questions. I have no official status to speak for them. 

Senator (’Manonpy. I think that is clearly understood. 

Mr. Cunninauam. I did not want to be under any misrepresents- 
tion. i 

Senator O'Manoney. Oh, no. You may proceed. 

Mr. Cunninauam. First, I would like to report that the original bill 
on this propoved legislation, which was S. 10, was discussed by tho 
National Association of Manufacturers Committee on the Relation of 
Government to Industry, and, after consideration, thoy disapproved 
that bill. That report was approved by the board of directors of the 
association. There was a modified bill subsequently introduced. 
That was also studied by the same committee, was disapproved, and 
that action was approved by the board of directors. 

Senator O’Manoney. Let me say that title IV, which is not now 
before the committee, was based upon two statutes which have been 
approved by the Supreme Court. One of them was interpreted in 
what is known as the Kentucky Whip Case. That was the Federal. 
law prohibiting the shipment of convict-made goods in interstate 
commerce. So that law had the approval of the Supreme Court. 

Titlo III of that bill was practically identical with the measure which 
was submitted to Congress by President Taft in 1910, with his 
approval. It was drafted by Attorney Genoral Wickersham of the 

aft Cabinet. 

Title II of tho bill was founded upon a measure introduced by Johr 
Sharp Williams of Mississippi in 1911; and title I of the bill was the- 
ony modern feature. That is not now before the committee, 

enator Kina. I do not undorstand that you are arguing that 
because President Taft or John Sharp Williams or anybody else drew 
a bill, which you approved, and which they approved, that the business 
interests ought also to anerove it? 

Senator O'Manoney,. Not at all. Iam not making any argument. 
I am calling the attention of the witness to some facts, 

Mr. CunninaHaM. I am merely reporting tho activities of that 
committee, which has discussed a series of measures over a period of 
years, which originated with S. 10, which was subsequently modified 
and is now before the committee in modified form. The modifie 
bill again received the attention of the committee, was considered 
and disapproved by the committee, and disapproved by the board of 
directors on February 26, 1938. 

Senator Boran. Is that the present bill? 

Mr. CunnincHam. Yes. 

Senator O’Manoney. You may proceed. - 

Mr. Cunninauam. I may say that I have personally prepared what 
I have to say to the committee. It is not an official document of the 
association, 

The thoughts and comments that I expressed are based on H. R. 
9589, introduced in the House on February 21, 1938, and designated 
the “Corporation Licensing Act of 1938.” 

Senator O’Manoney. Who introduced that bill? 

Mr. Cunnincuam. Mr. Mead. - 
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Senator O’Mauoney. That is identical with the bill before the 
committee? 

Mr. CunninauaM. That was my advice, that it is the bill now 
before the committee, which I understand is not officially introduced 
in the Senate, but is being considered by this committee. 

Senator Austin. Is that the situation? 

Senator O’Manoney. I have not read Mr. Mead’s bill, but I think 
it includes the substitute which Senator Borah and I presented to the 
subcommittee. 

Mr. Cunninauam. That is my advice from Mr. Emery. 

Senator O’Manoney. I have no doubt he compared the two. I 
know that Mr. Mead was going to do that. You may proceed, 

Mr. Cunninenam, This proposed bill provides for a national li- 
censing system to attain certain desired objectives in the general 
welfare through the use of the commerce power. These objectives 
will be found from examination of the following: 

1, Section 1 (4): The eaerenste proportion of national wealth under 
the control of a decreasing number of corporations, and a resultant 
impairment of the economic bargaining power of labor employed by 
such corporations. . = 

2. Section 1 (5): Federal legislation alone can control or eliminate 
the causes of such concentration of corporate wealth. 

3. Section 1 (6): To prevent unfair or monopolistic methods of 
competition in commerce. ah : 

4. Section 1 (6): By regulating the terms and conditions on which 
corporations may produce and distribute commodities in commerce 
to thus protect, foster, and increase commerce, thereby increasing 
public buying power, reducing unemployment, and correcting the 
maldistribution and concentration of economic wealth and power. 

As a further guide to the purposes of this bill I quote the following 
from Senator O’Mahoney’s press release of February 20: 

The fundamental philosophy of thie measure is that no permanent recovery can 
be achleved by Government action alone. If business is to be restored, it must be 
ect free to work out its own destiny. The initiative of America as well as the 
private capital of America must be put to work. Prosperity cannot be achieved 
upon crutches, Loans and grants and W. P. A. wages, financed out of Govern- 
ment deficits, will never restore our economic health. The way to revive private 
business activity must be found. 

This we attempt to do in this bill by providing a blueprint for industry. With- 
in the four corners of this measure every businessinan will know what is required 
of him. It will be plain that he is not to be dependent upon the discretionary 
powor of the Government agent nor the victim of monopolistic combinations, 


And still quoting: 

Corporations are deprived of the corporate power to follow the practices by 
which alone trade and commerce can be restrained and monopolies built up. 

Because this bill touches on so many aspects and established condi-’ 
tions of our economic activity, my comments are confined to certain 
features only and principally as such features bear on the bill’s declared 
objective to promote recovery and reemployment. 


UNFAIR OR MONOPOLISTIC METHODS OF COMPETITION 
In my opinion the bill assumes that today there exists in commerce 


an extensive use of unfair or monopolistic methods of competition in 
violation of existing law, and that by eliminating these violations, 
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prompt and substantial reemployment will occur. In my own busi- 
ness experience I have found intense but lawful competition to be the 
rule and not the exception. 

During the past 6 years depressed business conditions intensified 
the severity of competition in the fight for business, and while this 
extreme competition does involve some abuses and possibly in some 
cases, social disadvantages, the principal results have been intensified 
efforts by businessmen to create new products, to improve old prod- 
ucts, to lower costs and prices, to improve business efficiency in the 
production and distribution of goods and services to the public, to 
expand sales volume, and thus increase employment. The profit in- 
centive of the Amorican enterprise system is most powerful and the 
essential driving force in the direction of increasing employment and 
raising American living standards. By and large, I feel that business- 
men desire some relief or let-up from the past few years’ competition 
rather than attempts to further increase competitive efforte. I can 
speak competently only with respect to that small segment of Ameri- 
can economic activity in which I had an active part and therein I 
know of no monopolistic practices, but only the most intensive com- 
petition. It is tn pore for any businessman to speak competently 
of the practices of all business, but I beliove that if all the facts bo 
known they would show unlawful practices under the antitrust laws 
to be rare exceptions and that unfair or monopolistic methods in 
competition in violation of law have no, or at most, only an insig~ 
nificant effect on present employment and recovery. 

The swings in employment in industry are pron ally the result of 
forces in other segments of our economic and social life and not the 
result of any violations of our antitrust laws. ; 

See an extensive violation of the antitrust laws, the bill 
brondens the scope and meaning of present antitrust laws, provides 
a new administrative machinery for ascertaining violations and also 
creates new and severe penalties. Whether the premises is correct 
or incorrect; namely, that unlawful monopolistic practices are affect- 
ing employment, in my opinion the investigation in connection with 
the granting of licenses and the subsequent continuous administrative 
nit parted of business practices under the licenses, coupled with 
other provisions of the bill, will violently disturb business, thus 
reducing present employment and retarding recovery for an appre- 
ciable time. 

HOW MANY BUSINESSES ARE AFFECTED? 


Only a rough estimate can be made. The census shows that there 
were 169,111 manufacturing establishments in 1935. There are 
probably more today. 

Senator O’Manoney. Let me interrupt you there. There is a 
distinction between manufacturing corporations and establishments, 
is there not? ; 

Mr. CunninaHaM. Yes. 

Senator O’Manoney. So that when you use the word “establish- 
ments’’ you are covering a field not covered by the bill, which deals 
only with corporations. ; : 

Mr. Cunninauam. No. The bill includes associations, limited 
partnerships, and syndicates. 

Senator O’Manoney. That is correct. 
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Mr. Cunninauan. It is not limited to corporations. 

Senator O’Manoney. Limited partnerships are in effect the same 
type. They are included in the bill for the purpose of preventin 
corporate evasion by adOnUNE the other method. You may proceed. 

Mr. Cunninauam. Dun Bradstreet estimated there were, in 
1934, 1,973,000 active commercial and industrial business enterprises. 
Allowing for the various exemptions and special inclusions set forth in 
the bill, from the above figures and others I have examined, it seems 
reasonable to assume that at least 300,000 business enterprises would 
require Federal licenses and the actual figure may be considerably 
re er. To investigate and supervise 300,000 enterprises is a huge 

ask, 

Senator O’Manoney. Have you checked up the number of cor- 
porations having assots of $100,000 or more? 

Mr. Cunninauam, No, 

Senator O’Manoney. So your figures are not particularly reliable, 
then, are they? 

Senator Logan. Tho bill does exempt corporations having less than 
$100,000 capital, does it not? 

Mr. Cunninanam. Not capital. 

Senator O’Mauonry. Assets. 

Mr. Cunninanam. Gross assets, including the subsidiaries. So 
that the bill does not apply to those corporations, many of which are 
compoting with the licensees. 

Senator O’Mauoney. In order that the record may be clear, let me 
say that, according to the report of the Internal Revenue Bureau in 
1933, 367,901 corporations filed income tax returns. Of that number 
211,586 had assets of less than $50,000 each. So your estimate of 
300,000 is not correct, 

Mr. Cunnineuam. Is that gross assets or capital? 

Senator O’Mauoney. Those aro the assets reported to the Internal 
Revenue Bureau. I am using the figure of $50,000 instead of $100,000. 

Mr. Cunninauam,. But they are gross assets? 

. Senator Kina. I do not think the Internal Revenue Bureau would 
require a statement of gross assets. 
nator O’MaHoney. They are assets as well as income. 

Mr. CunninaHam. The bill refers to gross assets, which is a rather 
unusual measure. The bill, of course, includes public utilities engaged 
in commerce, and considers them under a rather broad definition. It 
includes farm organizations, syndicates, associations, partnerships, 
and corporations, as well as cattle raisers—other fields other than 
manufacturing and selling, except the two fields specifically exempted. 
It is very difficult to make a correct appraisal of the number that 
would be involved. I think it is a very large number. That is the 
way it-appears to me. . : 

Senator Kina. Senator, do you contend that it does not include 
agricultural corporations, such as dairy corporations? 

Senator O’Manoney. No; they are not excluded, 

Senator Kina. They are included? ; 

Sea is O’Manoney. If they have assets of $100,000.; You may 
roceed, 

Mr. Cunninenuam. The Interstate Commerce Commission’s task of 

regulating our railroads is small in comparison. This law will require 

a vast Nation-wide expansion in its personnel of the Federal Trade 

Commission, governmental expenses will be increased, but more 
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important is the great disturbance to business at a most inopportune 
time. This aspect alone makes this bill inadvisable legislation at the 
present time. The bill should be withdrawn for further study to 
develop other procedure for attaining some of its desirable objectives. 


PROCEDURE TO OBTAIN LICENSE 


Initial information and data to be supplied by all applicants, as 
listed in section 3 (b) will mean not only substantial expense but also 
.& serious diversion of timo and effort by business proprietors and 
executives at a time when all their efforts, energies, and thinking 
should be concentrated on the problems of restoring and increasing 
ounployment, The effect on the snialler corporations and businesses 
will be far more serious than on the large ones, With respect,to old, 
established corporations some of the data requested may be unob- 
tainable, or obtainable only at great expense, such as— 

» 1. The terms on which its securities have been offered to the public 
or otherwise. ake 

2. The property taken by the applicant at the time of its organiza- 
tion and the consideration paid therefor in money or otherwise. 

3. Tho board requirement of “such further information with respect 
to the operations of the applicant as the Commission may, by regu- 
lation, require as necessary or appropriate in the public interest or 
for the protection of investors.” 

: In addition to the foregoing, section 4 (a) places an even greater 
expense on applicants and a more serious drain on the time and effort 
of businessmen, since no license can be granted if the applicant is an 
‘unlawful -trust or combination in violation of the antitrust laws, or 
if it is. monopolyzing, or attempting to monopolize, or combining or 
conspiring with any other person to monopolize, any part of such 
commerce. Believing as I do, that the vast majority of businessmen 
are conducting their business in full compliance with their under- 
standing of the antitrust laws and laws relating to competition, in- 
cluding the somewhat indefinite provisions in the Robinson-Patman 
amondment of the Clayton Act, section 4 of this bill would seem to 
require that the Federal Trade Commission, before granting any 
license, must conduct a most thorough examination of all the business 
acts and practices with respect to all products and classes of customers 
of each applicant. The granting of the license is to start the applicant 
with a clean bill of health under the antitrust laws, . 

.This-is a huge administrative task and it would undoubtedly re- 
quire many yoars beforo the Federal Trade Commission could in- 
vestigate all applicants and grant them licenses. 

efforts at this time must be directed toward permanent recovery 

and increasing employment. That is the vital task all of us face. 
To place hundreds of thousands of businesses under licensing investi- 
gation at this time will retard not aid recovery. Regardless of the 
merit or demerit in its premises, this is not the time to make this bill 
the law of the land. 


? 


'- | CONTINUOUS COMMISSION SUPERVISION: OF LICENSES 
«’ Jn tho field of industry and commerce ‘this bill provides a new and 
unusual administrative procedure for insuring compliance ard observ- 
&nce of. the antitrust laws and all provisions of a corporation’s license, 
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Tt would be the same as a plan to enforce compliance with automobile 
speed and traffic laws by requiring a governmental observer to be 
constantly or periodically seated alongside the driver of every auto- 
mobile to observe and report all violations under threat of revocation 
of the operator’s driving license and a denial of the use of the automo- 
bile itself. 

The plan in this bill will subject licensed corporations to continuous 
bureaucratic investigations to ferret out possisble violations of all 
license provisions, to develop additional license provisions, and more 
particularly to investigate possible violations of antitrust laws, the 
antimonopoly provisions of this bill and violations of laws, rules, or 
regulations to unfair competition. American business proprietors and 
managers of industrial enterprises cannot function efficiently under 
such conditions. 

PENALTIES 


This bill provides for a variety of penalties, some directed against 
individuals but most directed against the corporation itself. Penalties 
against a corporation with many stockholders are essentially penalties 
against innocent stockholders, employees, and creditors. ' Broadly 
speaking, violations of any provisions of this bill will result, not from 
the affirmative action, or even with the knowledge of individual small 
stockholders, but from the acts of one or more individual officers, 
managers, executives, or employees of a corporation. Such acts in 
violation of this proposed law will most frequently be inadvertent or 
unintentional or the result of misunderstandings or carelessness. 

This is particularly true with respect to acts that may finally be 
adjudged in violation of the antitrust laws or laws relating to unfair 
trade practices, or the labor provisions of this bill, since these laws 
are general, not specific, in their terms. A wide range of permis- 
sible and lawful practices may subsequently in individual cases be 
held unlawful on legal proof of instant, effect or result. Any indi- 
vidual can be expected to obey the edict ‘Thou shalt not steal,” but 
no such definiteness exists in the antitrust and collective bargaining 
laws with respect to many everyday practices in competitive commerce 

While violations of law must be punished, I submit that with respect 
to the provisions of this bill it is unduly harsh to punish and injure 
small, innocent stockholders, employees, and creditors for the acts 
of individual officers or managers that may finally be adjudged un- 
lawful. A cease-and-desist order, with fair restitution for proven 
injury, with exemplary damages only in extreme cases, and possibly 
with penalties against the individual for proven vicious violations, 
would seem adequate to bring about observance and compliance. 
To suspend even temporarily a corporation’s right to do business 
would result in large and irreparable losses to stockholders, liable in 
law, but innocent in fact. 


MISCELLANEOUS PROVISIONS AND COMMENTS 


One license provision prohibits child labor. I am opposed to child 
labor in industry. Child labor in industry can be prohibited by the 
Congress passing the Clark-Connery bill on this subject. To con- 
tinue this license provision in this bill will require the Federal Trade 
Commission to undertake the investigation of licensees’ employment 
and a subsequent enforcement of the prohibition against child labor. 
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This license provision applies only to licensed corporations and the 
need for additional Federal child-labor legislation applicable to the 
broader field of all industry would still remain. 


‘I would like to state that the National Association of Manufac- 


turers has gone on record against child labor and in support of proper 
Federal labor legislation to stop it, wherever child labor is practiced in 
manufacturing industries.’ 

Senator O’Mauoney. Did not the association oppose the child-labor 
amendment when it was before Congress? 

Mr. Cunninauan. I could not say as to that. 

Senator O’ManoneEy. You may proceed. 

Mr. CunnINGHAM. One license provision is to protect employees in 
their right of self-organization and collective bargaining. The Na- 
tional Labor Relations Act is now the law of the land and is boing 
actively administered and enforced by a Federal bureau. The license 
provision is unnecessary and inadvisable since its inclusion would 
merely require the Federal Trade Commission to duplicate or possibl 
conflict with the activity of the National Labor Relations Board. 
This license provision does not help in establishing a Federal labor 
policy in the general welfare. I would like to state that the National 
Association of Manufacturers has gone on record in approval of 
collective bargaining. 

Another license provision prohibits discrimination between male and 
female employees. I cannot oppose this policy on social grounds but 
its practical effect at this time would seriously disturb employment 
relations and recovery. ; 

The use of gross assets, section 3 (a), is not a fair test of uniform 
sizo. Tangible net worth is a more appropriate measure of size. 

Section 2 (j) would seem to require many investment trusts, com- 
mercial, investment, and trust banks, other credit companies, insur- 
ance companies, railroads, utilities, and other type of corporations not 
directly engaged in trade or industry to either obtain a license or to 
materially modify many of their existing relationships. The effect 
of this on recovery under present conditions cannot be helpful, 

Reviewing what I have said so far leads me irresistibly to the con- 
clusion that this bill seeks recovery and reemployment on the basis 
of an incorrect premise, namely, that wide and extensive use of unfair 
or monopolistic methods of competition have brought on our economic 
difficulties. If the bill’s premise is wrong then its remedies will prove 
unavailing.  - 

In my opinion our present difficulties are still the result of the great 
depression and thie confusion in business thinking and planning result- 
ing from | Reerenpee policies of recent years. ; 

This bill touches on two other subjects I would like to comment on. 
eee as it affects employment and recovery, and State corporation 
charters. ; . 


*THE CORPORATE POWERS GRANTED BY STATE CHARTERS 


Many provisions of the bill velate to charter provisions granted by, 
a State to a corporation and, in the field of commerce, seek to modify. 
or annul some of those provisions. This raises the question of the, 
bearing State corporation charters have on recovery and reemploy- 
ment, particularly those charter grants of broad power with respect 
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to voting rights, dividends, authority of directors and officers, scope 
of permissible activities, ‘and so forth. It must be conceded that 
State charters have granted broad powers to corporations but are not 
the abusos these powers have permitted primarily in the field of finan- 
cial operations and not in trade or in industry. 

The United States Government in recent years has availed itself of 
theso broad charter grants of individual States by incorporating some 
of its activities, but that does not require the managers of these 
governmental corporations to abuse their powers. 

The abuses of these State charters practically terminated some 7 
or 8 years ago. The abuses were principally by holding companies 
and financial corporations. The abuses were those of unsound 
speculation and unsound policies in the field of finance and banking 
principally pyramiding utility and railroad holding companies, invest- 
ment trusts, and banking affiliates. Federal legislation since 1933 
has been enacted to stop these abuses and they should be stopped 
although it is difficult, if not impossible, to legislate good morals and 
unselfishness. Some provisions of this reform legislation seem to 
need modification in the interest of recovery. Our financial machinery 
has not yet been rebuilt so that it can perform its essential functions 
in 9 sound recovery. . 

I can think of no illustration in the past 20 years whore the corporate 
device has made possible in industry an unlawful combination beyond 
the reach of our present antitrust laws. With presont laws to pre- 
vent financial abuses there would scem to be no present reason for 
further legislation in that field such as this bill has under consideration. 


CONCENTRATION OF COMMERCE AND INDUSTRY 


One of the declared purposes of this bill is to provent further con- 
centration of business ond to bring about some redistribution of pre- 
ent concentration. Will this bill accomplish these results? Will 
limitation or reduction of “bigness’”’ promote recovery and increased 
employment? Has “bigness” resulted from monopolistic practices, 
disregard for and violation of the antitrust laws, or illegal suppression 
of commerce? Or is “bigness” in trade and industry the natural 
result of competition and the active pursuit of efficiency in production: 
and distribution? Where does “bigness” primarily oxist and why? 
What are the advantgages and disadvantages of “bigness”? Socially? 
Economically? What forces operate to limit ‘bigness’? How 
essential is “bigness” from an international standpoint? 

These questions should all be investigated and_ studied before 
Government decides on legislation in the general welfare. I recom- 
mend such a study to develop the facts and to arrive at a sound 
appraisal of their social and economic significance. Such a study 
should be coordinated with present active discussions of the need to 
modify the antitrust laws. 

The corporate device has facilitated the growth of large rel a 
but I am unable to visualize how the provisions of this bill will limit 
natural growth or break down present'lawful concentrations in trade 
and industry. There may be undesirable social aspects to_ large 
corporate concentrations that outweigh their advantages of efficient 
service to the public. If so, such undesirable features should be 
specifically brought out into the open for careful and ‘thoughtful 
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consideration before considering applicable legislation. Should cor- 
porate power be limited to prevent horizontal or vertical integration in 
trado or industry regardless of officiency in serving the public.and fair 
troatmont of employees and stockholders? 

Without denying corporate growth, statements by Government 
spokesmen have, in my opinion, created _an incorrect impression of 
corporate concentration in industry. Considerable publicity has 
been given to Berle and Means’ figures published in 1932 that the 200 
largest nonbanking corporations controlled 49.2 percent of the gross 
assets of all such corporations. These figures applied to December 
21, 1929. Of the 200 corporations, 94 were public utilities, railroad, 
and traction companies Actually the 106 industrial companies in 
the list accounted for slightly less than 18 percent of Berle and Means’ 
estimate of all nonbanking corporate gross assets. In many respects 
the Berle and Means’ figures distorted the actual situation and there- 
fore the ability to draw fair conclusions. foe 

Figures published by Dun & Bradstreet listed 1,820,000 active 
business enterprises in the United States in 1920. This number 
increased by 392,779 in the next 9 years to an alltime peak in 1929 
of 2,212,779 active enterprises. 

This decade of the twentics was a period of corporate consolidation 
and expansion but nevertheless prosperity enabled 392,779 new 
enterprises to join the ranks of American business. From 1929 to 
1933 depression reduced the number by 252,079. In 1934 the trend 
was again upward with an increase of 13,200 to a total of 1,973,900 
activo business enterprises. 

Senator Kina. All those enterprises are not public; are they? 

Mr. Cunninauam. No; they are individuals, partnerships, or 
corporations, 

Senator Kine. A vory large part of the business of the United 
States is conducted by individuals and partnerships; is it not? 

Mr. Cunnincuam. Very largely. 

Senator Kina. And some of those individuals or partnership activ- 
ities have very large capital? 

Mr. CunninauaM. Yes. 

Senator Kine. So that all the assets are not in the hands of cor- 
porations? 

Mr. Conninauam. No. 

Senator O’Mauongy. You may proceed. 

Mr, Cunninanam. The census figures of manufacturing establish- 
ments show 177,110 in 1914, an increase during the war activity to 
214,383 in 1919, a recession to 196,257 in 1921, a growth to 210,959 
in 1929, a depression drop to 141,769 in 1933, and a recovery to 169,111 
in 1935. Undoubtedly there was further growth in 1936 and 1937, 
and a recession has again set in. Since our private-enterprise system 
is a profit-and-loss economy it is natural to expect the number of 
active enterprises to vary with business conditions. Under conditions 
of public policy that promote recovery, individuals will risk their 
capital savings in enterprise thus expanding employment and further 
aiding recovery. 

Figures compiled by the National Industrial Conference Board 
show during the 20 years from 1909-29, not over one-half of 1 percent 
in any year had more than 1,000 employees. The number of manu- 
facturing establishments having 20 or less employees varied between 
72.4 percent and 75.4 percent. 
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In 1929 those establishments employing 1,000 or more actually 
employed 24.4 percent of the total manufacturing wage earners. In 
1914 these larger establishments employed 18.2 percent of the wage 
earners and by 1919 had increased to 26.67 percent. This rapid growth 
was undoubtedly due to the demands for war materials. By 1921 the 
percentage dropped back to 19.7 percent and then advanced to 24.4 
percent in 1929 which was still below the war peak in 1919. The small 
establishments, with 20 or less employees, varied between 9.4 percent 
and 12.5 percent of total manufacturing wage earners. But during 
those 20 years manufacturing wage earners increased from 6,472,616 
in 1909 to 8,838,743 in 1929. 

Corporate “bigness” is Predomneey in the field of finance and 
banking and in the railroad and public-utility fields. 

“Bigness” in trades and industry is largely in the field of natural 
resources, in the so-called heavy industries, and where mass produc- 
tion or mass distribution are essential for high efficiency, low cost, and 
prices within the reach of the greatest number of buyers. 

Even in the field of “bigness’’ there is keen competition. 

Concentration is not evident in the lighter industries where large 
capital requirements are not the most essential element. 


CONCLUSION 


Recent statements by men in pubtle life have, I believe, created a 
misimpression in the public mind toward business and, more partic- 
‘ ularly, corporate industry. The abuses of a few years back were 
predominantly in the field of finance and not in the day-to-day con- 
duct of businessmen in operating their manufacturing and commercial 
enterprises. The public does not recognize this distinction and the 
businessmen who are responsible for making and selling America’s 
goods and services are improperly blamed for economic conditions 
and as a consequence a great amount of restrictive and regulatory 
legislation is directed in their direction based on incorrect under- 
standing or premise. 

In these critical times business and government must cooperate in 
a common objective. Recovery must be accomplished by American 
businessmen. The profit incentive is the all-powerful driving force 
in American business life. Not the certainty of profits but the op- 
portunity for profit will stimulate millions of individual enterprises 
to expand their operations, to create new products, to modernize 
plants, to risk “venture” capital. 

Sound governmental policies will create confidence and release 
this tremendous latent onergy of American business. These policies 
are a moratorium on reform legislation; a national labor policy in the 
general welfare; repeal of the undistributed-profits tax; modification 
of the capital-gains tax to stimulate capital movements; eliminate the 
so-called third-basket tax; definitely defined limitation on Government 
competition, with fair competitive policies where such competition now 
exists; careful review and modification where needed of existing 
legislation; sound fiscal and monetary policies. 

In this statoment I have not attempted any consideration of consti- 
tutional questions that may be involved. 

I thank the committeo for the privilege of appearing before it. 

Senator Borau. I understand your view is that thore are practically 
no monopolistic practices in the field of industry? 
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Mr. Cunnincuam. No; I did not mean that. I say tho effect on 
unemployment or recovery of monopolistic practices, in my opinion, 
is insignificant. one 

Senator Boran. I want to get your viow as to whether or not, in 
your opinion, there is avy considerable amount of monopolistic 
practices or control in the field of industry. 

Mr. CunnincHam. Do you mean unlawful monopoly? 

Senator Borau. Yes. 

Mr. Cunninauam. I do not think so. 

Senator Boran. You do not think so? 

Mr. Cunninauam. I cannot speak generally except from my own 
knowledge of what I have come in contact with. 

Senator Boran. Take a matter on which I am somewhat informed. 
Are you familiar with the farm-implement supply? 

Mr. Cunninauam. Yes. 

Senator Borau. Do you know whether there is any competition 
in that field? 

Mr. Cunnincuam. I do not. 

Senator Borau. In my opinion, two or three companies fix the 
pices of farm implements in the United States. Are you in favor of 
that? 


Mr. Cunninouam. I am not in favor of price fixing or anything: 
that is unlawful under the antitrust laws. Iam a thorough believer: 


in the strict enforcement of the antitrust laws. I believe the health 
of American business Sy ae upon active competition. I was a 
pup ory agent under the N. R. A. Of course, businessmen were 


to believe they were going to get some relief from the antitrust. 
laws. I remember at the time you made a strong statement in support. 
of the antitrust laws, and I felt that you were sort of upsetting the. 


applecart of the N. R.A. I later came to realize that you were right, 
and you saw the necessity of competition being maintained. There 
are some kinds of competition that may be bad. 

Senator Boran. As far as I am concerned, my interest in this bill 
is confined to the proposition of undertaking to control monopoly 
and monopolistic practices. 

Mr. Cunninanam. Yes. 

Senator Borau. We would be very glad if businessmen such as. 
yourself would be good enough to suggest to us how that can be done. 

Mr. CunnincuamM. You have to have the facts, of course. 

Senator Boran. Just as an illustration, I might say that we have 
a file of reports of the Federal Trade Commission with reference to. 
the food supply. It seems to me that they clearly establish that the 
food supply of this country is under the control of four or a very 
few great corporations, who dominate and fix the prices. You would 
not feel that ought to continue, would you? 

Mr. Cunninanam. If there is any unlawful control or price fixing, 
I would not be in favor of it. Competition must be maintained. I 
do not know about the food situation in that field, particularly among 
the meat packers, which seems to be the dominant industry. I am 
not competent to say. Certainly the profits are very slim, and that. 
would not indicate any undesirable effects of monopoly. The profits 
do not show any such effect. That is a matter of careful study. 

Senator Boray. Some of those companies had a profit of 1,000 
percent, according to that report. 
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Mr. CunnincHam. Of these big corporations? 

Senator Boran. Food supply corporations. 

Mr, CunnincuaM. The four that control the food industry? 

Senator Boran. Yes; the meat packers are some of them. 

Mr. Cunnincuam. They did not all have 1,000 percent profit? 

Senator Boran. No; some of them showed that. 

Mr. ConnincHam. The middle companies? 

Senator Boran. No; the large companies. 

Mr. Cunnincram. The large companies? 

Senator Boran. Yes. 
oe Cunninauam. I can only speak of those things I am acquainted 
with. ; 7 a 

Senator Boran. Let us suppose there are monopolies, and they 
have the power to fix prices on such anne as food, and such things as 
farm im laments, and those things which are essential to production, 
essential to life, would you not say that there should be some way to 
control that situation? 

Mr. Cunnincuam. Well, whether the present antitrust laws 
and the means of Sonne. them are adequate or not, I am not 
competent tosay. I do not know. 

Senator Boran. Businessmen frequently complain about the anti- 
trust laws, and say they do not know when they are violating them, 
and have asked for some kind of legislation through which they 
might be able to proceed without getting into court. J have always 
been of the opinon that the antitrust laws, if enforced, would have 
ended monopoly, but business people do not seem to like it dono in 
that way. At almost every session we hear complaints of the anti- 
trust laws. They got what they wanted in the N. R. A., which was a 
further period of exemption. 

Mr. Cunnincuam. I want to say that I am basing what I have 
said upon a background of 27 years in manufacturing and merchandiz- 
ing experience in my industry. I have tried to give a detached state- 
ment touching on this matter. 

Senator Boran. You have given an excellent statement from that 
side. 

Mr. Cunnincuam. I have been active in trade associations and 
the N. R. A. I have studied Mr. Donald Richberg’s proposal. I 
want to first affirm an absolute belief in competition. Now then, 
there is a strong belief, and lots of facts to support it, that when 
competition goes to an extreme it tends toward the creation of large 
units, because the man who is more successful and efficient can drive 
the less efficient out of business, and the business flows to him. As I 
understand ‘Mr. Richberg’s proposition, it 1s simply getting it down to 
something definite that businessmen can understand. What the 
businessmen want—and whether it is good or not I am not here to 
say—is the right to seek some relief from these excesses of compe- 
petition, and to permit reasonable technological improvement. 

There are many factors involved in that. I have seen under the 
intensive competition of the last 5 years the development of competi- 
tive practices of a nature that the effects, I: believe, are not for the 
general welfare.. Any attempt between two or moré men to stop that 
may bring them right under the antitrust laws. While we affirm 
our belief in competition and opposition to monopoly, we still believe 
that business men are entitled to relief from that form of competition. 
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Senator Boran. One more thing. You stated that the parent com- 


pany secures its corporate authority from some State in this Union, ‘ 


which authorizes that company to do business in every State in the 
Union and every country in the world. 

Mr. CunNINGHAM. Yes. 

Senator Boran. Do you think that such power as that should be 
given by a single State to operate in the field of interstate commerce, 
which is under the sole regulatory power of the Federal Government? 

Mr. CunnincuamM. There has never been, I understand; any. Fed- 
eral incorporation law. The Congress has the power under the Con- 
stitution to create Federal corporations. It has never done so,. But 
I do not look at this bill as a measure merely providing for Federal 
incorporation. It is ‘something ‘that: needs great study. This is 
more than an incorporation bill, such as a State incorporation bill. 
This is really a governing bill. -I would be in favor of Federal incor- 
poration, if that would serve the general welfare better than the exist- 
ing situation. 

Senator Borau. The word “if” would leave a broad field for 
discussion. - a: 

Mr. Cunnincuam. I think this is an “‘if’’ field. 

Senator.Boran. Do you believe in a Federal incorporation law? 

Mr. Cunninanam. I would like to see it before I state, If that 
Federal incorporation law tended to improve the general welfare; ives 

pena lor Borau. Have you an opinion as to whether it woul 
not 

Mr. Cunninauam. I do not know. I would have to see its terms 
and provisions and study them. I have been an active businessman 
all my life and tried to obey the laws. No doubt there may be abuses 
of the situation, but I feel the bulk of those abuses are not to be 
found in the day-to-day conduct of businessmen, but in certain pro- 
moting agencies in the field of finance. I am only talking from that 
‘standpoint. . 

Senator Bora. You cannot separate finance from industry on 
this question of monopoly. 

Mr. Cunninanam. I can see that. 

Senator Boran. It might not be true in the smaller field, but you 
know the great financial institutions have much power over almost 
all the great industries. 
v4 Mr, Cunninanam. Yes. - I think the large. companies are essential 
‘in economic production. I cannot think America would be off and 
provide higher living standards to more p people by raising the cost of 
‘production, and the lowering of the social factors. . It seems to me 
we should certainly develop a greater tendency toward lower manu- 
odarttea costs. The difference between cost and price: must con- 
‘tantly .be improved. We must continue to look in that direction. _ 

Senator Bora. May I ask you another question? 

Mr. Cunninauam. Yes: . 

+ Senator Bonau. You did not discuss the constitutional question 
‘but this has to do with the constitutional question. The, Feder 
(ovement has regulatory Power over interstate SomInEENe: has 
‘It not 2 

Mr. CunnINGHAM. Yes. 

. Senator Borau. Exclusively? - 

‘ Mr. Cunninauam. Yes. 
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Senator Borau. These corporations created by the State are the 
instrumentality of interstate commerce, are they not? 

Mr. CunninaHamM. Yes. 

Senator Bora. You would agree, would you not, that those cor- 
porations, those instrumentalities of the Government, should be 
controlled by the Federal Government? 

Mr. Cunninauam. I do not think I am competent to answer that 
question. There is a good deal involved in it. 

Senator Boran. I think, Mr. Chairman, that is all I have at the 
present time. 

Senator O’Manonny. It is now 18 minutes of 12. Before you 
leave the stand, Mr. Cunningham, I would like to ask you one or two 
additional questions to develop what you have said in response to 
Senator Borah. 

I understand you take the position that there is practically little 
monopolistic practice in industry today? 

Mr, Cunninauam. I cannot, as I said, express such a broad con- 
clusion, because I have not all the facts; but I say that, in my opinion, 
violations of the antitrust laws are not the cause of the dopression- 
prosperity cycle or unemployment or reemployment. 

Senator O’Manoney. Did you not express the opinion that 
monopoly is practically nonexistent? 

Mr, Cunninauam. In my experience; yes. 

Senator O’Manonry. If that be true, would it be a burden upon 
any corporation engaged in interstate commerce to have its power to 
do business conditioned upon the understanding and agreement that 
it will not engage in monopolistic practices? 

Mr. Cunninanam. This bill is not limited to that. 

Senator O’Manonny. No; but let us take them one at a time, 
beginning at the beginning. Of course, this bill is not limited to that. 
I am trying to develop the things upon which we agree, beceuse I 
thought you stated that the objectives which have been announced 
are fairly good. 

Mr. CunnirncuaM. Some of them are. 

Senator O’Manoney. In other words, you agree with the stated 
purposes of the bill, and the question’is whether or not it will achieve 
those purposes? 

Mr. CunnINGHAM. Yes. jaa. 

. Senator O’Manonery. So that, beginning now with No. 1, if it be 
true that monopoly is not practiced in industry, does it not follow 
that corporations engaged in interstate commerce would not be penal- 
ized or injured if they agreed not to engage in monopolistic practices? 

Mr, Cunninanam. I could generally say “yes” to that. 

Senator O’Manoney. So that there is no objection to that? | 
_ Mr. Cunninauam. The question is put in such a way that it is 
limited to one thing. ; 

Senator O’Mauoney. I am going on to other things. 

- Mr, CunninauaM. You are limiting the question to that one issue. 
- Senator O’Manoney. For the moment. a ee ee 

- Mr. Cunninauam. The first comment I would like to make is that, 

if monopoly cannot be handled under tho present laws, is this a proper 

method of meeting the situation. 

Senator O’Manoney. Answering your question, I say “yes,” because 
under our present method we permit monopoly to go ahead until after 
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the fraud has becn committed, until after the business has been crushed, 
until after competition has been stifled, instead of doing what the 
purpose of this bill is, to prevent the practice in the firat place by 
depriving corporations engaged in interstate commerce of the cor- 
porate pore to do those things. 

Mr. CunninGHAM. They do not have the corporate power today to 
violate the law. 

Senator O’Manoney. Oh, but a corporation desiring to engage in 
such practice may combine with another corporation somewhere else, 
and effect a combination or morger, and those things are done. For 
example, when the Standard Oil Trust was origina M formed, public 
sentiment was against it, and it appeared that it would be prosecuted. 
The organizers of the trust merely resorted to the device of going to 
New Jersey and forming.a holding company, which Roquired: all the 
other companies, without apparent violation of the law. 

However, I do not need to pursue the argument with you, because 
that would be futile. I am trying to develop the subjects upon which 
we agree, and those upon which you disagree with the sponsors of 


the bill. You would have no objection to the suppression of monop- - 


oly? It is just a question of how it is to be accomplished? 

Mr. CunnineuamM. Absolutely. Unlawful monopoly should be 
eliminated. 

Senator Borau. Do you know of any monopolies that are not 
ublawful? 

Mr. CunninaHAM. Yes. For instance, the patent law creates a 
monopoly. : 

Senator Boran. You are speaking of patents. The Government 
grants the power to do that. 

Mr. Cunninauam. Yes. Also in the field of utilities the franchise 
may be granted under State regulation. There you have a lawful 
monopoly. You have a lawful monopoly in a small crossroads 
town with only one grocery store, because there is no community there 
to support it. 

Senator Borau. I do not understand those are monopolies, 

Mr. Cunninauam. I do not know how broadly you would use the 
term, but for practical purposes they are monopolies, 

Senator Boran. For instance, a grocery store may be located on a 
corner, and another grocery store can open on the next corner, if it 
wants to. «- 

Mr. CunnINGHAM. Yes. 

Senator Boran. The monopoly could control that situation if 


another fellow wanted to come in. . 
Mr. CunnineHam. That is, if he had the power to exclude compe- 
tition. 


Senator Borag. He would undersell him until he drove him out. 
Mr. Cunninauam. Yes. ; ae ; 
Senator O’Manoney. There is another provision of this bill dealing 
with subsidiaries, You are well acquainted with subsidiary corpora- 
tions. 
A full accounting of the affairs of such subsidiary corporation shall be made 
annually to the stockholders of the licensee. 
_ That is the parent corporation. There would not be any objection 
to that, would there? 
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Mr. Cunninauam. No. 

Senator O’Manoney. That would not injure business? 

Mr. Cunninauam. I would not think so. 

Senator O’Manoney. Here is another provision: 

No bonus or commission or emolument of any kind of character in addition to 


his regular compensation shall be paid to any officer or director of the licensee 
except by vote of the stockholders at a regularly called mecting. 


-Mr. Cunninenam. I think that is sound. 

Senator O’Manoney. You agree with that? 

Mr, CunninaHamM. Yes. 

‘ Sonator O’Manoney., Here is metic 
' ‘That all stockholders or members of the licensce shall have an equal right to 
vote the number of shares held by them, peapeetiy ely: at all stockholders’ meetings 
anid for all direotors, subject to any general limitation on the number of votes that 
may be cast by a single stockholdor, notwithstanding any provision of its charter 
for the issuance ‘of nonvoting stock, 

‘Do you have any objection to that? 

Mr. CunninaHaM. From a practical standpoint, I think there can 
be two views of that. 

penne O’Manonny. Yes; but do you have any objection to it? 

, ek think it would injure business to have such a provision in 
t ) 

.Mr. Cunninauam. I think that would have to be weighed i in con- 
nection with other charter provisions. Gonerally speaking, I believe 
they should have full proportionate voting rights, 

Senator O’Manonry. Did you hear the testimony of ‘the represen- 
tative of tho Securities and Exchange Commission yester days in which 
he spoke of a corporation with 200,000 shares of stock? 

r, CUNNINGHAM. Yes. 

_Senator O’Mauoney. That 100,000 shares with all voting power 
wore sold at.1 cent a share? 

Mr. CunninaHaM. Yes. 

Senator O’Manoney. And the remainder was sold for a large 
amount? 

‘Mr, Cunninauam. Yes. 

Senator O’Manonny.: You would have no substantial objection to 
the provision I just read, would you? 

r. CunninauaM. I think ie ought to be thoroughly. weighed 
and ponsldered. You cannot successfully manage business enter- 
prise without control of its operations. 

Senator O’Manoney. How many membors of the National Assovia- 
tion of Manufacturers are faced with that problem? ine 

. Mr, Cunninauam. -I could not say. 

Senator O’Manonsy. Is it not a fact that most of the dna nthe tiie: 
ing corporations affiliated with your organization are closely held cor- 
porations, in which there is not a very wide distribution of the stock 
ownership arnong the public? . 

Mr. Cunnineuam. [ think that is probably correct. 

eOneIOr O’Manoney. So they would not be affected by thig Pro- 
vision 

Mr. Cunninouam. I think that is probably correct. | | 

Senator O’Manongy. So that when fon consider that particular 
provision closely, it becomes apparent, does it not, that opposition to 
such a provision is merely defending the right and the opportunity 
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and the privilege of the management of big corporations to manage the 
aggregate of capital of those corporations without regard to the small 
stockholders? Is that right? 

Mr. Cunninauam. Possibly. 

Senator O’Manoney. There is another provision: 

That any stockholder of the licensee may deliver his proxy to any person who 
may be certified by the Civil Service Commission, in accordance with tho pro- 
visions of section 20 of this act, as a certified porperatlon. representative; that 
such corporation representative shall be entitled to all the rights and privileges 
of the stockholder whose proxy he may hold with respect to the examination of 
the books and affairs of the licensee and the transaction of business at any meeting 
of the stockholders or any meeting of the board of directors in which said stock- 
holder might himself participate; and that every licensee to which this paragraph 
is applicable shall notify all of its stockholders of the provisions of this paragraph. 

- Is it not a fact that the handling of proxies has become a very 
serious question in modern business, particularly in the large cor- 
porations? ; bys 

. Mr, Cunnineuam. The proxy is generally solicited by the manage- 
ment. 

Senator O’Mauonry. The management sends out the proxy request, 
and the stockholder is permitted to vote “jah,’’ as though he were in 
Germany. a 

Mr. Cunninauam. That is the general course. 

Senator O’Manoney. Do you think thore would be any objection 
to a provision by which there would be sef up this type of corporation 
representative, to which the stockholder might with confidence send 
his proxy, feeling that he was being fairly and honestly represented in 
the stockholders’ meeting? 2 A 

Mr. Cunnincuam. I think there might well be abuses of that, 
depending upon the ambition and morality, and so on, of the certified 
proxy holder. ; 

Senator O’Manongy. That would be true with respect to any 
person to whom a stockholder might delivery his proxy, would it not? 

* Mr. Cunnincuam. Yes; but when the Government sets up an 
official list of proxies, it might impede or injure a well-managed 
corporation. : , ; 

Senator O’Manonkry. Is it not a fact that certified public account- 
ants are now set up in that manner in most States, and that no person 
can hold himself out as a certified public accountant unless he takes 
the examination required by the State? ' 

Mr. CunninauaM. Yes. .: 

._- Senator O’Manonpy. That system has worked out satisfactorily, 
hag it not? 

Mr. CunnineHam. I think so. 

Senator O’Mauoney. So you have no objection there? 

Mr. CunninauamM. I did not say that. ; 

Senator O’Manoney. I beg your pardon I withdraw that state- 
ment. That was aslip of the tongue. I was too anxious to get your 
eporoys : " 

r. .CunninanaM. Senator, after your wonderful. fight on the 
Supreme Court bill, I hate like the devil to disagree with you on this. 
I would like to come down here and endorse everything, but I must 

:stick to what I feel and believe. 
. Senator O’Manoney. Naturally. ‘ 
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You infer this bill will give the Federal Trade Commission the power 
to make the day-to-day investigation of which you speak? 

Mr. CunniInGHAM. Yes. 

Senator O’Manoney. Suppose that it does not, how would you feel 
about it? 

Mr. CunNINGHAM. Suppos it does not? 

Senator O’ManHoneEy. Suppose the bill does not, or we should amend 
it so as to make unnecessary what you call a auy ete day investigation? 

Mr. ConninauaM. That would bring it back to the specific provi- 
sions of the Federal incorporation charter. I think that possibly 
benefit can he had by a law of that kind, I would like to study the 
charter provisions before passing a general endorsement on such a 
program. The objection there is to writing an antitrust law into a 
corporate charter, and writing a child-labor pronsion: I think those 
laws should be separate and distinct. Child labor ought to be State 
legislation, all over the country. 

Senator O’Manoney. How many of your corporations are employ- 
ing children under 16? 

fr. Cunninauam. None. 

Senator O’Manoney. Then they would not be injured if they agreed 
not to do it, would they? 

Mr. Cunninauam. I think this association has only 3,000 members 
out of probably 300,000 licensees. 

Senator O’Manoney. When a corporation has acquired gross 
assets of $100,000, and is operating in interstate commerce, it has 
any become a sizable institution with a national aspect, has it 
not 

Mr. CunNINGHAM. It need not be national with $100,000. 

Senator O’ManoneEy. I mean engaged in interstate commerce. 

Mr. Cunninacuam. That could be between two States, just a 
little local area. 

Senator O’Manoney. Such a corporation, if a member of your 
association, and you are correctly advised, is probably not employing 
children now. 

Mr. CunnincHaM. That is right. 

Senator O’Manoney. Then, what would be the objection to mak- 
ing that a charter condition? 

r. CunnincHamM. Under the present bill there is the general ques- 
tion of the administration of that provision, the Federal Trade Com- 
mission’s power to supervise and investigate, and the penalty at- 
tached to the violation of it. A stockholder of a corporation could be 
fined a percentage of its capital stock. An officer could be prevented 
from doing business, because of a violation of that sort, and that might 
run all the way down. ‘You might say the court may be lenient, but 
the penalties are here. I favor strict means of stamping out child 
labor in industry, but when you couple these extreme penalties with 
the power of the Federal Trade Commission, that presents a serious 
problem to many businessmen. é 
Senator O’Manonxy. But you have already said that if it be a 
fact that you are mistaken in your opinion this bill would require the 
day-to-day investigation by the Federal Trade Commission to which 
you referred, it would be a different picture, would it not? ; 

Mr: Cunninauam,. Yes; but the penalty attached to the violation 
of the charter would still continue. 
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Senator O’Manoney. Do you have any fundamental objection to 
Congress laying down the charter conditions of corporations engaged 
in interstate commerce? 

Mr. CunnincHamM. No. I understand that the Constitution grants 
that right, and that is your right. 

Senator O’Mauoney. Congress does not always exercise its rights 
or all the powerithas. . 

_ Mr. Connincuam. I take no position against Federal incorpora- 
tion. I would want to see the bill before I would comment on it. 

Beater O’Mauoney. Have you anything further you would like to 
say 
Mr. CunninauaM. Nothing further, thank you. 


STATEMENT OF JOHN D. BATTLE, EXECUTIVE SECRETARY, 
NATIONAL COAL ASSOCIATION 


Senator O’Manonery. Mr. Battle, you may proceed. First give 
your name and occupation. 

Mr. Batre, My name is John D. Battle. I am executive secre- 
tary of the National Coal Association, a voluntary trade association 
composed of individuals, partnerships, and eo poraucns. 

Senator O’Manonsry. You may proceed with such statement as 
you desire to make. 

Mr. Battie. Mr. Chairman, I do not care to discuss the merits 
of the bill at all. I merely wish to point what I feel is an obvious 
oversight. I have before me S, 3072, the committee print, and in 
section 14 it is noted that common carriers are exempted, because 
they are now subject to Government control or regulation. That 
includes not only railroads, but pipe lines, telegraph and telephone 
companies, because they are common carriers and are now regulated 
by the Government. It exempts the broadcasting companies, be- 
cause they are under governmental regulation. We are confident 
that it is an oversight that the bituminous-coal industry is not 
exempted, as it is now subject to control by the Federal Government. 
Not one phase of its business is not under complete control of the 
National Bituminous Coal Commission. That control is bottomed 
‘on the commerce clause of the Constitution. 

I also notice that banks and publishing houses are exempt. 

We therofore suggest the following amendment in section 14, by 
inserting after the words or figures ‘‘1934’’, in line 25 of the page 23, 
in the committee print of the bill of February 19, 1938, these words: 
to any corporation, partnership, or person engaged in the mining and selling of 
bituminous. coal subieot to the Bicaoniou Coat Ket of 1937. . i 

I have no parrous pride in the exact wording of that suggested 
amendment, but inasmuch as we are under complete governmental 
control I feel that the coal euetty should not be subject to dual 
control by two Federal agencies. In order to function in the coal 
industry, there must be submitted full and complete information to 
the Coal Commission, subject to rules and regulations promulgated 
by that agency, and we feel there is no more reason for including 
those engaged in producing bituminous coal than to include railroads 
and others that are already exempted. I had not expected to take 
a, definite position on the measure itself, but do feel that exemption 
should be granted. 
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Senator O’Manoney. It was tho intention of those who drafted the 
bill to exempt such corporations as are already affected by any regu- 
latory provisions of the Federal statutes. 

Mr. Barrie. That was my understanding. 

Senator O’Manoney. I think you will have no difficulty about that 
amendment. 

My. Baste. Thank you. If the language is not exactly correct, 
that control is covered by the Coal Act, Seventy-fifth Congress, first. 
session. 


ADDITIONAL STATEMENT OF ROBERT H. O'BRIEN, REPRESENTING 
THE SECURITIES AND EXCHANGE COMMISSION 


Senator O’Manoney. Mr. O’Brien, I understand you have brought 
the material for which the committee made a request yesterday. 

Mr. O’Brirzn. Yes. There is some additional material which we 
will submit as soon as we collect it. 

Senator O’Manoney. This letter which you hand me covers what?’ 

Mr. O’Brien. That includes a brief statement and description of 
the nature and jurisdiction and functions of the Commission in 
administering the Securities Act of 1933. 

Senator O’Manoney. Have you brought a statement covering the 
use of surplus for distribution as dividends? 

Mr. O’Brien. Yes. 

I have here 14 separate memoranda which consist of brief sum- 
maries of registration certificates on file with the Commission. These 
memoranda relate to questions arising as to which type of surplus. 
may be so used, particularly with respect to the restriction against 
the use of the surplus. These memoranda show how that surplus 
mav be used, and in each instance the opinion of counsel is rendered, 
supporting the validity of the particular use under the law and the 
State in which the corporation is organized. ‘ 

Senator O’Manoney. To what counsel do you refer? 

Mr. O’Brign. These are various counsel. 

Senator O’Manoney. Employed by the Sccurities and Exchange: 
Commission? 

Mr. O’Brien. Employed by the companies. 

Senator O’Manoney. In other words, the attorneys employed by 
the companies file statements and arguments with the Securities and 
Exchange Commission as to how surplus may be used under the laws 
of the States in which the corporations are organized? 

Mr. O’Brien. Yes. There are opinions to that effect included in 
these memoranda, or excerpts from those opinions, 

Sn we O’Manoney. Those documents may be inserted in the: 
record, 

(The documents referred to are here set forth in full, as follows:) 

SECURITIES AND ExcHANGE CoMMIssiON, 
Washington, March 3, 1938. 
Hon. Josern C. O’Manoney, : 
United States Senate, Washington, D. C. ‘ 

My Dear Senator O’ Manoney: To supplement my statement before the sub- 
committee of the Judiciary on Tuesday, March 1, I should like to add a few 
words with respect to the function of the Commission under the Securities Act 
of 1933. In general, the Securities Act requires that the material facts essential 
to a judgment of the character of the security offered for sale be made available 
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to the investor in the form of a prospectus. The prospectus itself is a condensa- 
tion or summary of certain information required to be included in a registration 
atatement filed with the Commission. The Commission in no way approves or 
disapproves a particular security. Indeed, it is a criminal offense under the 
statute for any issuer or distributor of securities to represent that the Commission 
has in any way passed upon the merits of or given approval to a registered security, 

The Commission’s power is limited to requiring that full and fair disclosure of 
the material facts be made. It cannot control or supervise gorporate practices 
or procedures, For example, facts reflected in certain registration statements 
sometimes indicate that the registrant company may be violating or may have 
violated, certain State or Federal statutes in the conduct of its business, The 
Commission in such cases insists that the company’s actions in this respect and 
their effect on its business and the securities being offered be clearly set forth in 
the registration statement and prospectus. If such disclosure is made fhe 
Commission is not authorized under the Securities Act to prevent the registration 
statement from becoming effective. _Wherd a corporation is acting in accordance 
with State law but its conduct would scem to be unfair to the security holders, 
again the Commission is not authorized to prevent the registration from becoming 
effective, but merely to require a full disclosure of the facts. If the registration 
statement appears to contain untruc or misleading statements of materia} facts, 
the Commission may institute proceedings under section 8 of the act, either to 
prevent or suspend the effectiveness of such statement. 

I have made an effort to ascertain, as requested by the committee, the number 
of corporations engaged in business in interstate commerce which do not come 
within the jurisdiction of the Commission under either the Securities Act of 
1933 or the Securities Exchange Act of 1934. I regret that it has so far been 
impossible to obtain any figures on this point which would be at all reliable. 
I shall further endeavor to determine the number of such corporations and 
advise the committee shortly of the results. Of course, there are many large 
corporations doing business in interatate commerce which have not made any 

ublic offerings since the enactment of the Securities Act of 1933 or the Securities 

pScuAD ES Act of 1934, and whose securities are not listed on any national securi- 
ties exchange. Accordingly, although the securities of those companies may be 
extensively bought and sold in interstate commerce, they are required to make 
no reports whatsoever to this Commission. A typical instance is a well-known 
oil company which apparently has approximately $900,000,000 of securities out- 
standing which are traded in actively. No data have been filed by this company 
with the Commission. It is improbable that these corporations make gencrally 
available to their security holders information of the character and scope con- 
templated by the Securities Act and the Securities Exchange Act. 

The question was raised as to whether the laws of certain States permit pay- 
ment of dividends out of paid-in surplus and like practices. As bearing on that 
question, I am enclosing a number of memoranda summarizing certain state- 
ments made by registrant companies with respect to limitations or the Jack of 
limitations upon payment of dividends from different classes of surplus, and 
excerpts from opinions of counsel relating thereto. 

Very truly yours, 
Ronenrt H. O'Brien, | 
Assistant Director, Regisiralion Division, 
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A. Manasrs, ConsoLiparions, RECAPITALIZATIONS 
I, LIMITATIONS ON THY SFFECTIVENESS OF VOTING RIGHTS. 


In December of 1982, The Equit Corporation was formed for the purpose of 
gaining control of investment trusts and investment trust companies and con- 
solidating them “Into one corporation or into a coordinated, controlled group.” 
Incidents in the history of this company's expansion program bring into clear 
focus existing deficiencies in State laws, which permit action by dominant stook- 
holders In corporations with smal! regard to the wishes of other investors in the 


‘enterprise (Investment Trust Study oceedings Questionnaire in the matter of 


Hqulsy Corporation, et al). 
n the year 1935 The Equity Corporation acquired or brought under its direot 


control by merger or consolidation net assets of 12 corporations amounting to 
almost $50,000,000. This was done under the laws of the States of Delaware and 
Maryland. The mergers all affected Delaware corporations and were all consum- 
mated under the Delaware law. Thus, Interstate Faults Corporation and 
Chain & General Equities Inc., were merged into. Equ ty, on March 25, 1935. 
And Reliance International Corporation and American, British & Continental 
Corporation were merged into Equity on September 6, 1935. In addition, eight 
corporations—seven incorporated in Maryland and one in Delaware—were con- 
solidated to form American General Corporation, a subsidiary of Equity, on 
November 23, 1935. 

The Delaware statutes authorize merger or consolidation by the vote of “atock- 
holders of each such corporation representing two-thirds of the total number of 
shares of ita capital stock, *  * each share entitling the holder thereof 
to one vote.” Asa result, the class of stock which has the most votes wields the 

teat power, regardless of the proportion of the corporation’s assets that ma 
6 applicable to it, In its most pernicious aspect such a provieion may permit 
common stockholders, if sufficiently numerous, to bind the preferred stockholdera 
of the corporation into a merger or consolidation on terms dlotated by the interests 
of the common stockholders, even though all of the assets of the corporation are 
applicable to the preferred stock and none to the common, 
he possibility just described ie not a hypothotical one, In the case of three 
of the four corporations merged into Equity, the control of common stock alone, 
apart from its preferred stock holdings, fave Equity control of the vote necessary 
to effect the merger. And at the timo of the mergers these common stocks had no 
asset values. This control of the common atock was also sufficient to give Equity 
control of the managements which determined the terms of the mergers. By these 
terms the preferred stockholders of the dour cowponations merged into Equity ex- 
perienced severe losses in prierence rights on Jiquidation. Before merger these 
stockholders were entitled to approximately $9,800,000 on liquidation. After 
merger into Equity their preference on liquidation amounted to about $6,200,000, 
a loas of over $8,660,000 in preference rights. In addition, preferred stockholders 
at ore Oe these corporations suffered appreciable losses in the asset values of their 
curities, 

The provisions of the Maryland law, as distinguished from that of Delaware, 
ostensibly pune against this abuse. The applicable statutory provisions require 
8 two-thirds vote of each class of voting stock for the adoption of a merger or 
consolidation agreement, as distin guile from two-thirds of all the capital stock, 
The history of Equity Corporation’s expansion, however, illustrates how this 
apparent safeguard may be effectively circumvented. 

us, the consolidation of elght corporations into American General Corpora- 
tion has been referred to above. Seven of these eight companies had been incor- 
porated in Maryland, and of these, five had preferred stock outstanding. . Equity 
controlled virtually all the common stocks of these corporationg. But control 
of the common alone, however overwhelming, would not enable Equity to force, 
preferred stockholders of the Maryland Sorperetions into the consolidation without 
their favorable vote as a separate class, Equity’s holdings of the preferred stocks, 
on the other hand, were relatively small. In no instance did it control the two- 
thirds required for a favorable class vote. Its combined holdings of both pre+ 
ferred and common, however, were in excess of two-thirds of tho total shares of 
both classes outstanding. Its predominant interest lay in the common stock, 
in direct conflict with the interests of preferred stockholders, Accordingly, 
it euiployed devices to deprive preferred stockholders of the protection of ac 
vote. ; 
The corporate maneuver which effected this result was based on arfother pro- 
vision of the Maryland corporation law, This stated that irrespective of statutory 
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requireménts for action by vote of the holdera of two-thirds of each class of stock, 
“auch action shall be effective and valid if taken or authorized by such voté of 
ita stockholders or members as may be requfred for such action by its charter.” 
The charters of the five Maryland corporations contained no provisions on the 
point. They did, however, contain general authority to adopt charter amend- 
ments by a majority vote of all the outatanding stock entitled to vote. - ; 

: Apparently pursuant to this authority the respective charters were amerided 
to authorize approval of a merger or consolidation agreement by a two-thirds 
vote of “‘the shares then issued and outstanding and éntitled t6 vote.” Equity’s 
own holdings were sufficient to adopt these amendments, and ‘were thereupon 
sufficient to vote the consolidation. It was significant that the favorable vote 
cdst by the preferred stock of each company was far less than two-thirds of that 
class. : : 


Annual dividend preferences of stockholders were reduced in amounts varyin 
from $0.25 to $4.10 per share. Dividend ancarages in the neighborhood o 
$4,000,000 were eliminated. Prefpgpat Bs ered losses of approxi- 
mately $200,000 in the net agé@t values of their secu These and other 
drastic changes in the righ#”of preferred stockholders wef$xg¢complished, in 
effect, solely by the votef the common stock, Furthermore, tig sonncliae eon 
Symon stock- 


agreement which deteggfined the participation ry and 
m 


holders in the new enjgty was drafted by represe of Equity, witgge interest 
ge In bis stock 


aoted. 
ah class 


was wholly withouf 


One further cif he c 


amendment, wplch would decrease th 
aces, of the preferred 640k. : 
As fixgsult of fh@harter amertimeyt dosdjibed abovegthe 


consolidation fad been effec a vote of the preferred ry 
class. And the amendm ec ote. 
Thus, the progedure accomplishe 8 what.cou je accomplighed 
ne. ; ui, & 

While there fnay be so i Qs to the atlas of the various steps t#ken 
to effect the cofjsolidationgj td oyt HBs.counsel for Equitygand 
the consolidate¥, company Bfeadfas f te thing was dole fn 
strict complianc&with the Marylan fod at this date, Tore than 2yyears 


after the consolid 


; tion was consummgted"Alterican General ration xn 
in existence, = yor # 


a 


¢ wreorporation 
: [géorganization 
may be carried out. The fre prospectus of 
Wee nington Pump & MachiWegy Corporation (RS 2-31 97" deal ng with this 
question; RDG oe 
“As hereinbefore stated the Corpor@Qbtrwas nived (February 17, 1937, 
under the laws of the State of Delaware) to succeed Worthington Pump & Ma- 
chinery Corporation, a eal corporation, which was incorporated under the 
laws of the Commonwealth of Virginia on April 20, 1916. All tho property, 
business and goodwill of the said Virginia corporation were transferred to the 
corporation, and all its debts and labilitles assumed by the corporation, on March 
20, 1987. Such reincorporation was effected, pursuant to express authority in the 
charter of said predecessor Virginia corporation, in order to mako possible the 
formulation of a feasiblo plan of recapitalization. As stockholders were informed 
at the time the vote was requested on the question whether to reincorporate, any 
effective plan of recapitalization of such predecessor ee porporetion would 
have required, undér the laws of the Commonwealth of Vitginia, the approval of 
90 percent in amount of each class of stock affected, and taking into consideration 
foreign stockholders, fiduciaries with Hmited powers, stock held in brokers’ 
names, and those who could not be reached or would not respond, as a practical 
matter, such percentages were deemed unobtainable. The amendments to the 
charter of the corporation required to effect any such plan may, however, be 
authorized with the approval by holders of 66% percent in amount of each class of 
its atock under the provistons of its certificate of incorporation and the laws of the 
State of Delaware.’ a 


The consolidation drastically affected the rights of the preferred stockholders. — 


ee 
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_ This is likewise illustrated in the registration statement of Gaylord Container 
‘Corporation (RS 2-8326): ; 

- Phe corporations whose businesses were consolidated to form the company 
enjoyed a contractual relationship, firat in written form and subsequently on the 
basis of oral agreements, from July 1927 to the time of consolidation, and Bogalusa 
Paper Co., Inc. (a Louisiana corporation), owned, prior to the consolidation, one- 
fourth of the issued and outstanding common stock and one-half of the issued 
and outstanding preferred stock of Robert Gaylord, Inc. (a Missouri corpo- 
ration). The consolidation is considered a natural outgrowth of this relation- 
ihe To offeot the consolidation, a change in domicife of Robert Gaylord, Inc. 
(a Missouri corporation), and certain changes in the organization of Bogalusa 
Paper Co., Inc. (a Pennsylvania corporation, formerly named Great Southern 
Lumber Co.), and Bogalusa Paper Co., Ine. (a Louisiana corporation), were 
adopted on advice of counsel.’”’ Prospectus, p. 1, 2. 


B. Services anD Property in EXxcHANGE For Stock 


The chief difficulty here centers in the company’s issuing stock generally to 
affiliated or controlling interests, in consideration of the acquisition of tangible 
property, mining claims, patents; license agreements, right, and the like, and 
the attendant necessity of a valuation. The ensuing valuation of the property 
acquired is subject to scijous question, especially in view of the fact that it rep- 
resents solely an arbitrary valuation by a board of directors whose purpose 
usually #s that of issuing a predetermined number of shares to the vendor as fully 
paid in accordance with governing statutes. 

For example, subsequent to stop order procecdings in the matter of the regis- 
tration statement of American Cereal Food Corporation (RS 2-2242), the balance 
sheet was footnoted as follows: 

“While this sum is considered a fair price for the values recetved by the regis- 
trant, such valuation was arbitrarily fixed and considered with a view to issuing 
stock to the vendors of the intangibles in an amount sufficient to assure them 
control of the pepletrante 

The practice has been to set down a figure in the property account which 
represents cost to the company measured by the par value of the securities is- 
sued. The balance sheet caption, however, is required to be modified and 
described, or a footnote Bppended: to set forth the fact that the amount has 
been arbitrarily arrived at by the board of directors, representing the par of the 
securities issued, and that at the time such determination was made by the 
board, it consisted of so many directors who were also vendors (or 4 similar 
etatement of affiliation adjusted to the circumstances). 

In stop-order procecdings in the matters of Snow Point Mining Co., Inc. (1 

8. E. C. $11) and Franco Mining Corporation (1 8. E. C. 285), the Commission 
found, and in its opinions so stated, the sharcs issued, ostensibly for property of 
the value of the aggregate par of the securities issued, actually were issued in 
accordance with the predetermined arrangements of the promoters to assure 
thomselves control of the corporation. In stop-order proceedings in the matter 
of Brandy-Wine Brewing Co. (1 S, E. C. 123), the Commission found and so stated 
in ite opinion that stock ostensibly issued for property and services was actually 
issued as a gift to the promoter. : 
. In the Bandy-Wine opinion the Commission said with respect to this point: 
“Statutory provisions in the State of incorporation making values fixed by direc- 
tors conclusive for certain purposes, in the absence of fraud, cannot foreclose this 
Commission’s inquiry as to the truthfulness, of a statement that a corporation 
has received services of a certain value, reasonably determined, nor prevent such 
a statement from being tested for truth under the standards set by the Securities 
Act. Under those standards, if the valuation of services is so grossly and unrea- 
sonably excessive as to be outside the rango of reasonable difference of opinion 
this item of $71,000 in the balance sheet amounts to a misstatement of a materia 
fact. To put it in other words, if a large portion of this stock was in reality do- 
nated to a promoter, the statement that it was issued for services is false.” 

A variation of the principle of statement of assets at cost is represented by the 
Comunission’s opinion in the matter of the registration statement of Unity Gold 
Corporation (1 8. E. C, 25). In that case, the Commission held that it was mis- 
leading and improper to include in the original cost of property the value of stocks 
issued for property and concurrently “donated back” as required by the purchase 
contract, even though the effect of such a transaction under the applicable State 
Jaw was to render such shares ‘fully paid and nonassessable.”’ It was further held 
in the same opinion that it was false and misleading to value stock at par in deter- 
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mining the cost of property when all other sales of said stock were at varying prices, 
all considerably below par. 


C. Surp.us Restrictions 


Many registration statements on file with the Commission disclose that contri- 
bution of capital by one class of holders may provide a source of dividend payments 
to holders of other classes of the corporation’s securities, and that dividends may 
be paid from capital surplus even though the payment would reduce the net assets 
of the company below the aggregate amount payable to the holders of a senior 
stock upon liquidation. 


OLYMPIC FOREST PRODUCTS CO. (FILE NO. 2~3316) 


Date and State of incorporation; character of business.—This company was 
incorporated January 25, 1930, in the State of Nevada and is engaged in the 
business of producing bleached sulphite pulps and, to a minor extent, in the 
business of manufacturing lumber and other wood products. 

Capital stock and surplus accounts.—The balance sheet of the company, dated 
April 30, 1937, reflects the following capital stock and surplus accounts: 

Capital stock.—Preferred stock, no par value, $8 cumulative, nonparticipating, 
preference as to assets in dissolution $100 per share plus accrued dividends, out~- 
standing 39,997 shares. Common stock, no par value, outstanding 94,115 shares, 
Total capital stock, $4,013,821; earned surplus, $491,501; total, $4,505,322. 

Footnotes to this balance sheet contain the following statements with respect 
to the capital stock and surplus accounts as at the date of the balance sheet: 

According te the »pinion of counsel of the company, under the laws of the 
State of Nevaca, the State of incorporation of the company, there is no legal re- 
striction upon vhe company’s payment of dividends out of surplus because of the 
fact that the liquidation value of each share of the preferred stock ($100 per share 
plus accrued dividends) exceeds $98 per share, at which the capital liability with 
meee to the preferred stock is recorded on the company’s books. 

umulative dividends of $45.33 per share, aggregating $1,813,107.33 accrued 
on preferred stock of the company to April 30, 1937, have not been declared or 
paid. The aggregate liquidating preferences and redemption rights, respectively, 
of the preferred stockholders are in excess of the total capital stock and earned 
surplus at April 30, 1937, as shown in the following tabulation: 


Tn event of— 


Liquidation Redemption 


Number of shares. ........00.-scce sence cnc cee cence cece escsenccescescnce 39, 097 39, 997 
POE SUA O so. secewesdccwccewsedckccecessccsecacdcdeesacessweccadsesescecen $100. 00 $107. 60 
TOA) escecstocc sete ks vine scctekecwsesdecscesecsSeasensssasosescss $3, 999, 700, 00 $4, 299, 677. 60 
Cumulative unpaid dividends... 2.2.2.2... 22 eee eee cee e nen ew cee nceee 1, 813, 197, 33 1,813, 197, 33 
Total preference OP Tight.2. 2525. 552 xsd kctecetedsoccetecelocesess 6, 812, 897, 33 6, 112, 874. 83 
Capital stock and earned surplus at Apr. 80, 1037...-..-...-....-.ese sees 4, 505, 322. 25 4, 505, 322. 25 
EXOCGScedcecvesssceicsecesicssetcts ces Sostesewssecctessctewetésesc 1, 307, 675.08 1, 607, 552. 8 


As of August 12, 1937, the capital of the company represented by the shares 
indicated above was reduced from $3,919,706 to $39,997. By amendment to the 
charter effective August 12, 1937, the following changes were made with respect 
to the capital stock of the company: . 

1. Creation of an unauthorized issue of 200,000 shares $2 cumulative-preferred 
atock, par value $25 per share, having preference over the other classes of stock 
in the event of liquidation in the amount of $37.50 per share plus accrued dividends 
(convertible into common stock). i . 

2. The title of the preferred stock ($8 cumulative) was changed to $8 preferred 
stock. The right to dividends and the preference as to liquidation was changed 
so ag to rank junior to the $2 cumulative-preferred stock. 

3. The authorized common stock without par value was increased and changed 
to par value of $1 per share. : 

4, The 94,115 shares of common stock, nopar value, were changed into 188,230 
shares of common stock par value $1 per share on the basis of 2 shares of the 


KSC PLEE A ES as SOT Sate ee CER EGR teense 


Pa at ELS 


el 


en ee ete TURE 


406 FEDERAL LICENSING OF CORPORATIONS 


new stock for each share of the old. A comparative tabulation of the capital! 
atovk and surplus accounts follows: 


Asat Aug. {| Asat Ape 
12, 1097 30, 103 


Number of shares authorized: 
$2 cumulative preferred stock, par value $25 per share. 
Preferred stock ($8 cumulative), no par value......... 
$8 preferred stock (cumulative), no par value....... 
Common stock, 10 par Value, .. 2-0... cece ecce enn c cen e cence een esectene lan catecencncee 
Common stock, par value $1 per shage..... 2.0... cece wens ccecownceorees 000 


Number of shares sumendlde: 
Preferred stock ($8 cumulative), no par value... 22... cece e ween een ceee lan nneneercns 
$8 preferred stock (cumulative), no par value 
Common stock, no par value............ 
Common stock, par value $1 per Share.....2 222. . cae e cece ween en cun nonce 


Capita} stock and surplus: 
Amount of capital stock represented by preferred stock ($8 cumulative), 


no par valué, and by common stock, no par value. . 02-2... ene enn ene lew ee nnnecwenee 

Amount of capital stock represented by $8 preferred stock (cumulative), 
no par value, at $1 per Share... 2... wee eee eee ene necee wee ew ncn eee $80, 097. 00 

Common stock, par value $1 por sharo..... 2.22.2. ccc een w cn ccwenenreece 188, 230. 00 

Capital Surplus: .ncccncccwcccnssasetonssasceecneacwclesavesedevevesceesees 3, 879, 709. 00 

EAPNOG GUIDIUS. cose secs vccccnvecedeswowsnenacsecaensenednwageacdswacwasc 1 397, 386. 25 491, 601. 25. 
TOtAlosccsnccat cacdedtevecsvendctaseatpssewsseveveateusecesecevicesece. 4, 805, 322.25 | 4,505, 322. 25- 


1 Without consideration of the results of operations since Apr. 30, 1837, or of payments of dividends sinoo 
fir. 90, ie At Apr. 30, 1937, unpaid cumulative dividends on the preferred stock amounted to- 
, - e ° 


The prospectus of the company contains the table set out below showing certain: 
pro forma comparisons resulting from the assumption that the offer of exchange 
proposed to be made is accepted by all holders of the preferred stock. 


$8 pre- | $2 cumu- 


lative 
uli preferred 
(per oe 
per 
share) unit) 
Recerca basis: 
Redémption Brice deeeaeeechcdetectucads sews eesascedasdwecectsecesusdedwwdece se t.] $107.50] $150.00 
Accrued dividends to Apr. 30, 1937. 02. ..cse ene w mens en nn ccecccccncencaccrcenesee Po 
Accrued dividends, May 1 to Aug. 18, 1937, less dividends paid during that 
period Aug. 1 to Aug. 18, 1997...0....2...ccccseecnennencnsensuseeeaneenceoees 240: 
Total redemption value as of Aug. 18, 1937... 2... cceceewccenennncetennanenecen . 150, 40: 
Liquidation basis: 
Liquidation preference............ wane a . 180. 00: 
Accrued dividends to Apr. 30, 1937 ee ac 33 sen ew wee 
Accrued dividends, May 1 to Aug. 18, 1037, less dividends paid d 
POM ONS Soc cccacscssieseccs snscancece da cedesecdecdessssecsine cca ssscewoseswaceses , 40 
Total Hquidation preference as of Aug. 18, 1937....-.....- eee ewe ewe w newer nnves . 180. 40 
Assigned | Or par VAlUGs 5. soe ove sc cn vse cscs cckcnecetwcndewsaecnascccescetesrccccce ; 100. 50: 
Equity (net worth based on book values as at Apr. 30, 1937)... .... ccc cee ween ence enee . 112. 64 


. Footnotes to the balance sheet in the above table state: 

“According to the opinion of counsel of the company, under the laws of the 
State of Nevada, the State of incorporation of the company, there ia no legal 
restriction upon the company’s payment of dividends out of surplus because of 
the fact that, as to the $2 cumulative preferred stock, the liquidation value thereof 
(337-60 per share plus all accrued and unpaid dividends) exceeds its par value 

$25 per share), at which par value the capital Hability with respect to the $2 
cumulative preferred stock will be recorded on the company’s books, or because 
the amount paid in per share of $2 cumulative preferred stock is or may be deemed 
to be in excess of the par value thereof.” 

Opinion of counsel.—A joint opinion of counsel with respect to restrictions on 
surplus was submitted to the company by Sullivan & Cromwell and Todd, Holman 
& Sprague. Excerpta from such opinion are quoted below: 
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‘We have also examined the Navada Corporation Law of 1935, as amended, 
‘which provides in sections 24, 25, and 26 that dividends may be paid to stock- 
‘holders from a corporation’s net earnings or from the surplus of its assets over its 
Nabilities, including capital, as computed in accordance with the provisions of 
‘eaid sections, 

“On the basis of the foregoing, it is our opinion that under the laws of the 
State of Nevada there is no legal restriction upon the company’s payments of 
dividends out of surplus because of the fact that the liquidation value of each 
share of the $2 cumulative preferred stock exceeds its par value ($25 per share) 
at which per value the capital liability with respect to the $2 cumulative preferre 
stock will be recorded on the company’s books, or because the amount paid in per 
share of $2 cumulative preferred stock is or may be deemed to be in excess of the 
par value thereof, or because of the fact that the liquidation value of the $8 
preferred stock exceeds the amount of capital ($1) represented by each of the 
outstanding shares of $8 preferred stock. 


GRAYS HARBOR PULP & PAPER CO, (FILE 2-3314) 


Date and state of incorporation.—The issuer was incorporated July 17, 1928, 
under the laws of the State of Delaware. 

Character of business—The company is engaged prinelpall in the business of 
producing bleached sulphite pulps and, surough Grays Harbor Corporation, in 
the manufacture and sale of sulphite printing and writing papers. : 

Capital stock and surplus.—The registrant’s balance sheet dated April 30, 1937, 
shows the following capital stock and earned surplus accounts: 


Capital stock: 
Preferred stock, no par value, $8 cumulative, nonparticipat- 
ing, preference as to assets and dissolution $100 per share 
plus accrued dividends, redeemable at $107.50 per share 
plus accrued dividends, authorized 33,790 shares, outstand- }$3, 588, 497. 50 
Ing 33,771 ehares.....-------------- o-oo eee ene 


Common stock, no par value, authorized 72,517 shares, out- 

standing 72,492 sharca...---...----------------- eee ee 
Warned surplus.....--.--.---------- enn enn eee eee nee 844, 533. 34 
Total of capital stock and surplus_........--.--.-..----- 4, 433, 030, 84 


Note 7 to the balance sheet contains the following statements with respect to 
restrictions of surplus: 

“By amendment to the certificate of incorporation effective August 13, 1937, 
the following rng Ss were made with respect to the capital stock of the company: 

(1) The title of the preferred stock ($8 cumulative, no par value) was changed 
to $8 preferred stock (cumulative), no par value. 

**(2) The creation of an authorized issue of 250,000 shares of $2 cumulative 
preferred stock, par value $26 per share, ranking junior to the $8 preferred stock 
and, subject to prior payment, of the amount stated to be payable in respect of 
the $8 preferred stock, having preference over the common stock, par value of 
$1 per share, in the event of liquidation in the amount of, and entitled on redemp- 
tion to, $37.50 per share plus all accrued and unpaid dividends, convertible at 
any time on or before October 1, 1942, subject to the limitations and provisions 
of a certificate of incorporation, as so amended, at the rate of one share of com- 
mon stock, par value $1 per share, for each share of $2 cumulative preferred 
stock. According to the opinion of counsel of the company, under the laws of the 
State of Delaware, the State of incorporation of the company, there is no logal 
restriction on the company’s payment of dividends out of surplus because of the 
fact that the liquidation value of the $2 cumulative preferred stock ($37.50 per 
share, plus all accrued and unpaid dividends) exceeds the par value thereof ($25 

er share), at which par value the capital liability with respect to the $2 cumu- 
ative preferred stock will be recorded on the company’s books, or because the 
amount paid in per share of $2 cumulative preferred stock is or may be deemed 
to be in excess of the par value thereof.” 

Securities offered —This registration statement, filed July 28, 1937, covers an 
offering of 244,662 shares of $2 cumulative preferred stock, $25 par value, and a 
like number of shares of common stock, $1 par, reserved for conversion of the 
preferred stock. , 

Opinion of counsel as to restriction on surplus.—An opinion of counsel submitted 
August 16, 1937, states in part as follows: 
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‘te * * under the laws of the State of Delaware, there is no legal restriction on 
the company’s payment of dividends out of surplus because of the fact that the 
liquidation value of $37.50 per share plus all accrued, unpaid dividends of the $2 
cumulative preferred stock exceeds its par value ($25 per share), at which par 
value we are advised the capital liability with respect to the $2 cumulative pre- 
ferred stock will be recorded on the company’s books, or because the amount paid 
in per share of $2 cumulative preferred stock is or may be deemed to be in excess 
of the par value. 

‘In giving the foregoing opinion, we are, of course, not passing upon the pro- 
priety or appropriateness of the declaration of any particular dividend at any 
given time, as that would have to be examined in the light of all the surrounding 
facts and circumstances at the time of any such proposed declaration.” 

Name and address of counsel.—Sullivan & Cromwell, 48 Wall Street, New York, 


"Any statement of company’s intention as to dividend payment.—The registrant 
makes no statement of its intention with respect to a restriction of surplus. 


DEWEY AND ALMY CHEMICAL CO. (FILE NO. 2~3387) 


Date and State of incorporation.—The registrant was incorporated in June 1919, 
in the State of Massachusetts. 

Character of business.—The company is engaged and presently intends to en- 
gage principally in the manufacture and sale of a diversified line of chemical 
products, rubber products, and other products related thereto in the United States 
and foreign countries. It specializes in the manufacture of compounded and 
fabricated specialties used by other manufacturers in connection with their manu- 
facturing procedures. These products are principally made for and sold to 
manufacturers of metal containers and closures for glass containers, the shoe 
industry, physicians and hospitals, and the cement industry, 

Capital and surplus accounts.—The balance sheet of the company as at June 
80, 1937, reflects the following capital stock and surplus accounts: 


Capital stock without par value (note A): 
Prior preference, $7 cumulative (callable at $100 per share), 


8,213 shares issued_..._-.-..-------- e-news $586, 496. 88 
Preferred, $7 cumulative (callable at $105 per share), 22 shares 

ISBUCU coe cco ooot eco Soe et eee se atecein ce ceseeowe 880. 00 
Class A preferred, $7 cumulative (callable at $105 per share), 

Sb:shares ISSled' 2.2 cece acca veces ade ces cee unied 2, 200. 00 
Class B preferred, $7 cumulative (callable at $105 per share), 

17,930 shares issued....-2 22-2 wee eee wee eee 699, 270. 00 
Common, 2,400 shares issued.....-..- 022-222 ewe nee nen 60, 000. 00 
Class A common, 57,944 shares issued...........----.---+- 147, 539, 63 

TotalicsiSices veces lee cost esel bess eceectidsseetos 1, 496, 386. 51 

Capital surplus (note B) (p. 26)--...--.-.--------------- eee 831, 688. 81 
: DPotalescnceswese sec esS swe se ds wots cs eee Slee sees 1, 828, 076. 32 
Deduct Treasury stock, 3,647 shares of class B preferred and 1 
share of class A common, at cost..........-.--.------------ 279, 546. 50 
Balances oc oo ceces kos aveessaeiscs sce s sees cece wes kee es 1, 548, 528. 82 
Earned surplus since Jan. 1, 1935 (including $92,103.92 undis- 
tributed earnings of subsidiaries) (p. 24)......--..-.--.0----- 493, 243. 05 


The following footnotes to the company’s balance sheet relate to the capital 
stock and surplus accounts: 

“The per share liquidating value of each class of preferred stock outstanding 
at June 30, 1937, was $100 per share and accrued dividends and the aggregate 
amounts, other than accrued dividends, to which the several classes of preferred 
stock outstanding at June 30, 1937 (exclusive of treasury shares) would be entitled 
in liquidation were on prior preference $7 cumulative, $821,300; on prelerved $7 
cumulative, $2,200; on class A preferred $7 cumulative $5,500; and on class B 
preferred $7 cumulative, $1,428,300. 

The new preferred stock which the company proposes to offer in exchange for 
its outstanding prior preference and class B preferred stocks is entitled in Hiquida- 
tion to $100 per share and accrued dividends. The capital stock account for the 
new preferred stock will be credited with $39 in respect of each share of this stock 
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issued in exchange. Based on the maximum number of shares (22,496) that could 
be issued under the exchange offer, the aggregate liquidating value (exclusive of 
accrued dividends) of the new preferred shares would exceed by $1,372,256 the 
amount for that number of shares at $39 per share. 

“The company represents that its present intention is not to limit the payment 
of dividends on account of the liquidating values of its outstanding preferred 
stocks or of .its new preferred stock being in excess of the respective amounts 
therefor carried or to be carried in capital stock accounts. However, when pre- 
ferred shares are redeemed or repurchased for retirement ut prices in excess of the 
amounts then carried therefor in capital stock account, surplus available for 
dividends will be reduced by such excess.” ' 

Securities offered.—The securities proposed to be offered pursuant to the regts- 
tration statement filed August 31, 1937, consisted of preferred and common stock. 

Allorneys’ opinion as to restrictions on surplus.—Counsel for the company make 
the following statement: 

“We understand that the new preferred stock which is as yet unissued will be 
entitled upon winding up to receive $100 per share and accrued dividends and no 
more. We further understand that the board of directora have voted that when 
and if the preferred stock is issued in accordance with the proposed plan of re- 
capitalization the stock issued will be carried on the preferred capital stock 
account at $39 per share. 

“There are no restrictions imposed by the agreement of association as most 
recently amended or by the statutes of Massachusetts, and although there are very 
few Massachusetts decisions which cast any light upon the point, we are of the 
opinion that there are no restrictions imposed by the case law of Massachusetts, 
upon the availability of capital surplus or earned surplus for dividends upon the 
shares of prior preference and class B preferred stock, or upon the shares of the 
as yet unissued preferred stock, as a consequence of the fact that the liquidating 
value of the shares of each of these classes is or is to be in excess of the value at 
which such shares are carried in the capital stock account. The agreement of 
association as most recently amended provides that dividends upon the class B 
common and common shares may be declared only out of earned surplus and cur- 
rent profits.” 

Name and address of atlorney.—This opinion was submitted by Gaston, Snow, 
Saltonstall, Hunt & Rice, 82 Devonshire Street, Boston, Mass. 

Any statement of company’s intention as to dividend payment.—The company's 
statement with respect to its intention as to the payment of dividends has been 
indicated above. 


INDIANA ASSOCIATED TELEPHONE CORPORATION (FILE NO. 2-368) 


Date and State of incorporation; character of bustness.—This company was or- 
ganized February 5, 1930, in the State of Indiana, and is engaged in the business 
of providing telephone service to 33 communities and surrounding territories in 
the State of Indiana. 

Capital stock and surplus accounts.—The balance sheet of the company reflects 
the following capital stock and surplus accounts: 


Capital stock: 
Preferred stock $6 cumulative series without par sbrpid entitled in 


liquidation to $100 per share, issued and outstanding 15,760. 
shares, stated at.... 2.022. ee ee eee eee eee $1, 449, 000 
Common stock without par value, issued and outstanding 63,000 
shares, stated at......2 222.2 ee ee eee ee ee eee 1, 890, 000 
Wotal oceans eieeeesk occa oats bbedesecesccleeecas 8, 339, 000 
Earned: 6lirplug.ccccccetess ccccsecoccat scacusiet ce sscueccctes= 429, 467 


Securities to be offered.—Tho securities proposed to be offered under the registra- 
tion statement filed February 17, 1938, consists entirely of preferred stook. 

Opinion of counsel with respect to restrictions on surplus.—The prospectus of the 
company contains the following statement: 

“Counsel have stated that they are of the opinion that under the existing 
laws of Indiana applicable thereto for the purpose of determining the amount 
of earned surplus available for the payment of dividends by an Indiana cor- 
poration such surplus is not required to be restricted by an amount equal to the 
difference between the aggregate amount of capital account represented by such 
corporation’s capital stock than having a preference on liquidation and the 
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aggregate liquidating value thereof, and they have further given their opinion 
that the courts of Indiana would not, under existing Indiana law applicable 
thereto, enjoin the payment of such dividends upon the theory that such a 
restriction should exist. 

“The company has no present intention of itself, imposing any such restriction 
in its own case.’ ’ 

Name and address of altorney.—Attorney’s opinion in this case was submitted 
by Schubring, Ryan, Petersen & Sutherland, Madison, Wis. : 


KINSEY DISTILLING CO. FILE (NO, 2-—-3520) 


Date and State of incorporation.—This company was incorporated January 9, 


1934, in Pennsylvania. 
Character of business.—Registrant is engaged in the manufacture and sale of 


whisky. 
Capital stock and surplus accounts——The balance sheet of the registrant dated 


September 30, 1937, reflects the following capital stock and surplus accounts: 
Prior preferred stock, par value $10; issued and outstanding 11,984 


SRATCS.. 2c oSeacwet se cetoece sce bees Olona eae a oeced ete sees ue $119, 840 
Preferred stock $5 par value; outstanding 60,000 shares !...-....-.-. 300, 000 
Common stock, par value $1; outstanding 60,000 shares...-.......... 60, 000 

Potalieswosecsossssleee ttle se tiie oleus a eee cuee eee 479, 840 
Surplus arising from revaluation of plant assets.._.......--.-.---.-- 21, 392 
Paid=in: surplus: ane ccccccncccacadecuedetncnebaswaovsesn cu cones cs 20, 590 
Earned 6urplisicscsccecccccosseseecct esr cectee Sclecceetebseees 81, 304 


1 In caso of Hquidation after payient of amounts due on the prior preferred stock the preferred stock Is 
entitled to $10 a share and accumulated dividends thereon before any payment shall be made ou the common 


st 


A footnote to the balance sheet contained the following statements: 

“In the opinion of counsel, the payment of dividends in cash or property out of 
any surplus arising from an increased but unrealized appreciation in value or 
revaluation of fixed assets is prohibited. Until the appreciation in value is 
actually realized, dividends from such a surplus may not be paid other than in the 
form of a share dividend. 

“Paid-in surplus of $20,590 resulted from the sale of 10,295 shares of preferred 
stock at a premium of $2 per share. : 

“In the opinion of counsel, dividends may be paid from paid-in surplus but 
only upon shares having a preferential right to receive dividends and provided 
that the source of such dividends shall be disclosed to the shareholders entitled 
thereto peer to or concurrently with the payment of such dividends. 

“In the further opinion of counsel, there are no statutory restrictions in the 
Commonwealth of Pennsylvania against the payment of dividends out of paid-in 
surplus by reason of any differential between the par value and the liquidatin 
value of preferred stock and payment of dividends from paid-in surplus canno 
be enjoined by a court of equity by reason of any such existing differential. 

“Tn the opinion of counsel, there are no statutory restrictions in the Common- 
wealth of Pennsylvania against the payment of dividends out of earned surplus 
by reason of any differential between the par value and the liquidating value of 
pretoues stock and poymient of dividends from carned surplus cannot be enjoined 

& court of equity by reason of any such existing differential. It is the intention 
of the ronietrant to pay dividends on the prior preferred stock, the preferred 
stock, and the common stock from earned surplus as and when declared by the 
board of directors, without regard to any differential between the par value and 
the sicuteauing value of the preferred stock which may exist at the time of such 
payments, 

ut is the intention of the registrant to pay dividends on the prior preferred 
stock and the preferred stock from paid-in surplus as and when declared by the 
directors, without regard to any differential between the par value and the liqui- 
dating value of the preferred stock which may exist at the time of such payment. 
The registrant will not pay dividends on the common stock from paid-in surplus, 
since dividends from such paid-in surplus are restricted by the laws of the Com- 
monwealth of Pennsylvania to shares having o preferential right to receive 
dividends,” 

Securities offered.—The securities proposed to be offered under the registration 
statement filed November 15, 1937, consist of 50,000 shares of prior preferred, 


ot ene a ane tate 
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which were to be offered to the public for cash, and other shares of preferred and 
common stock reserved for conversion. 

Altorney’s opinion.—The attorney’s opinion in this case, quotations from which 
are stated above, was submitted to the company by Thomas C, Eagin, 1222 
Lincoln Liberty Building, Philadelphia, Pa. 


MANUFACTURERS FINANCE CO. FILE NO. 2-3518 


Date and stale of incorporation.—This company was incorporated December 8, 
1909, in the State of Delaware. ‘ 

Characler of business.— Registrant is cagaged in the purchase of advances on 
or loans on open accounts receivable, notes receivable, and any other form of 
commercial paper arising from commercial transactions and from the sale of 
merchandise by manufacturers, wholesalers, jobbers, etc. 

‘Capital stock and surplus accounts —The tinconsolidated balance sheet of the 
Pemisttant as at September 30, 1937, reflects the following capital stock and surplus 
accounts: 


Capital stock: 
7 percent cumulative preferred, $25 par, authorized $8,000,- 


000; outstanding............------------------------ $2, 155, 600. 00 
8 percent cumulative second preferred, par $25 authorized 
$5,000,000; outstanding.._...-.-.-------------------- (4) 
$1.75-$2.50 cumulative second preferred, no par, stated value 
value $35, authorized $600,000; outstanding. ..._._..---. 28, 155. 00 
Common shares, no par, stated value $1, authorized $157,500; 
outstanding..-.-. SS Bans on Le ee tn ho ena oe eee 80, 000. 00 
Surplus: Not subdivided as between paid-in, capital, and earned 
BUDDIES cee cee ck ck cso heseoon sca ceencacedeeeceeuss 427, 157. 05 
Total of capital stock and surplus_.....-..2--.--.------ 2, 954, 912. 05 
' None. 


ne following footnote appears in the registrant’s balance shect as to restrictions 
of surplus: 

“e  # %* Counsel’s opinion * * * indicates (1) that there is no restric- 
tion upon the registrant’s surplus under the Delaware law but that the charter as 
amended in June 1934 provides that no dividends shall be paid on the common 
stock if after such payments the capital represented by the second preferred stock 
and common stock together with the surplus shall be less than an amount equal to 
$25 per share for all shares of second preferred stock then outstanding, and (2) in 
the event the board of directors were to attempt to pay a dividend on the common 
stock, even though all preferred stock dividend arrearages have been paid, when 
the capital and surplus available for the second preferred stock, after payment of 
such common stock dividend, would not be equal to the total amount payable to 
the holders of second preferred stock in pec a court of equity of competent 
jurisdiction would have the authority and would enjoin the payment of such pro- 
posed dividend.” 7 

Securities offered.— The securities proposed to be offered pursuant to the registra- 
tion statement filed November 13, 1937, consisted of collateral trust notes in the 
ageregate amount of $2,000,000. : ; ; ; 

Atlornzy's opinion as to restrictions on surplus—Counsel for the company sub- 
mits a lengthy opinion as exhibit N, filed as an amendment to the registration 
statement on December 7, 1937, in which, among other things, it is stated that (1) 
no dividends may be paid either out of net profits or surplus on the $1.75-$2.50 
cumulative second preferred stock until after all arrearages of dividends on the 
7 percent cumulative preferred stock have been paid, (2) no dividends may be 
paid either out of net profits or surplus on the common stock until after all arrear- 
ages of dividends on the 7 percent cumulative preferred stock and on the $1.75- 
$2.50 cumulative second preferred stock have been pais and until the capital 
represented by such preferred stock and common stock together with the surplus 
shall be an amount equal to $25 per share for all shares of second preferred stock 
then out anne: and (3) that there is no restriction either under the laws of 
Delaware or under the charter except that where stock is acquired by the issuer 
either in whole or in part out of surplus, the surplus would be consequently re- 
duced and in making subsequent payments of dividends on the common stock it 
would be necessary to make a new summation in order to determine whether 
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the remaining capital and surplus was sufficient to protect the amounts to which 
the second preferred stock is entitled on liquidation. 

Name and address of attorney—H. Webster Smith, 610 Mercantile Trust 
Building, Baltimore, Md 

Any statement of company’s intention as‘ to dividend payment——The company 
makes no statement of its intention to pay or not to pay dividends on the common 
or preferred stock. 


UNITED DRILL & TOOL CORPORATION, (FILB 2-3494) 


Date and State of sncorporation.—This company was incorporated August 1926 
in the State of Michigan. 

Character of business.—The company is engaged principally in the manufacture 
and sale of twist drills, reamers,. interchangeable punches, and other similar 
metal-cutting tools. 

Capital stock and surplus accounts.—The balance sheet of the company as at 
October 31, 1937, reflects the following capital-stock and surplus accounts: 


Capital stock: Class A stock, no-par value, preferred as to cumulative 
dividends at the rate of 60 cents per share per annum, callable at 
$10 per share, and entitled in liquidation to $10 por share, issued 
261,859 shares; class B stock, no-par value, issued 261,850 shares.. $654, 647 


Surplus: Capital surplus....-.....---------- 22 ee ne eee een ee 1, 005, 263 
Earned surplus accumulated since Jan. 1, 1934..........--..---.-. 540, 575 
Total of capital stock and surplus. ............--..----.--. 2, 200, 485 


Footnotes to the balance sheet contain the following statements: 

“The company has not assigned and has no present intention of assigning any 
separate stated value to the class A stock or the class B stock. The aggregate 
liquidating value of the 261,859 outstanding shares of class A stock is $2,618,590, 
which is $1,963,942 more than the capital stock liability for class A and class B 
stock shown above. It is the opinion of counsel for the company that neither at 
common law nor under any app icable Michigan statute is there any requirement 
that surplus be restricted in the payment of dividends on class B stock to the 
extent of the excess thercof over the difference between the aggregate stated 
value of the class A and class B stock and the aggregate liquidating value of the 
class A stock, and further that a court of equity would not have the power to 
enjoin the payment of dividends for such reason out of any funds otherwise 
legally available for the payment of dividends. ‘The ecoret ay of the company 
has stated that consistent with the opinion of counsel it is not the intention of the 
company to restrict the payment of dividends on its class B stock on account of 
the deficiency as between the aggregate liquidating value of class A stock and 
the aggregate stated value of class A and class B stock. Thus, in the event of 
liquidation, dissolution, or winding up of the affairs of the company, a capital 
deficiency of $1,963,942 would exist in the case of the class A stock and no capital 
whatsoever would be available for the class B stock.” 

Securities offered.—The securities proposed to be offered pursuant to the regis- 
tration statement filed October 29, 1937, consist of class B stock to be offered at 
a price ranging from $2 per share to $3.26 per share. 

Name and address of attorney.—An opinion of counsel, summarized above, was 
ita to the company by the firm of Hill, Hamblen, Essery & Lewis, Detroit, 

ich. 

PAYNE FURNACE & SUPPLY CO., INC. (FILE NO. 2-3490) 


Date and State of incorporation—This company was incorporated in March 
1937 in the State of California. 

Character of business.—It acquired the business of its predecessor and manu- 
factures heating equipment and air-conditioning equipment. 

Capital stock and surplus accounts.—The balance sheet of the company, dated 
July 31, 1937, reflects the following capital stock and surplus accounts: 
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Capital stock: 
Cumulative convertible 60-cent preferred, series A, no-par value; 
outstanding 44,109 shares..........--..-------------------- $352, 872 
Common, par value $1 per share; issued and outstanding 66,891.... 55, 891 
Capital not represented by shares outstanding (excess of amount 
paid in on preferred shares converted to common shares over par 


value of common shares issued in exchange therefor)......-.-.-- 6, 237 
Total stated capital..-.-.-.------------ 2 eee eee 415, 000 

Surplus: 
Paid ites o2eo ene ds Pek ok Sas Skee kes Sec weetectt occ s 267, 971 
Deficit (dividends paid in excess of earnings)....--..--.--.~----- 6, 308 
261, 663 


An analysis of the paid-in surplus account shows that $159,583 represents excess 
of net assets acquired over par or stated value of stock issued therefor and that 
$140,000 represents excess cash received over par or stated value of capital stock 
sold, less organization expenses. 

A footnote to the balance sheet contained the following statements with respect 
to restrictions on surplus: 

“The aggregate stated value of the 44,109 shares of preferred stock outstanding 
at July 31, 1937, was $352,857. The liquidation preference of such shares in the 
event of a voluntary liquidation, and the redemption price of such shares, is 
$12.50 per share, or an aggregate amount of $551,362, being $198,490 in excess of 
the stated value of such shares. Counsel for the company has rendered hia written 
opinion in which he states that in his opinion the company may legally pay divi- 
dends on preferred stock from such paid-in surplus, however derived, provided a 
notice as to the source of such dividends is given to the recipients thereof prior to or 
concurrently with the payment thereof. Said counsel further states that in his 
opinion a court of equity would not enjoin payment of such dividends from such 

aid-in surplus provided an appropriate notice as above described is given prior 
o or at the time of such payment. Said counsel further states that in his opinion 
such paid-in surplus, whether arising out of earned surplus of the company’s 
predecessor or by reason of issuance or proposed issuance of common stock for & 
consideration or considerations in excess of the par value thereof is not available 
for dividends on the common stock. 

“Tt is the present intention of the management of the pompany to pay out of 
said paid-in surplus account dividends on the preferred stock until such timo as 
the company may have opportunity to accumulate an earned surplus.” 

It should be noted that the offering being made pursuant to this registration 
statement consists of 25,000 shares of preferred stock without par value and 
5,000 shares of common stock, par value $1 per share. The company states, with 
respect to this offering, that 

“In the event of the issuance of the 25,000 shares of preferred stock now proposed 
to be offered under the registration statement, the stated value of such shares 
will be the entire net consideration to be received therefor by the company ($6.40 
a share). The liquidation preference of such shares in the event of a voluntary 
liquidation and the redemption price of such shares is $12.50 per share or a total 
aggregate amount of $312,500, which amount will exceed the stated value of such 
shares computed as above set forth. . 

“In the event of tho issuance of the 6,000 shares of common stock of the par 
value of $1 per share, now at hat to be offered under the registration statement, 
the amount of $1 per share will be credited to stated capital and the balance of the 
net consideration to be received therefrom ($5.40 per share) will be credited to 
paid-in surplus.” ; 

Atlorney’a opinion.—A lengthy opinion of counsel, referred to above, was 
submitted to the company with respect to the legality of dividends. This opinion 
was prepared by Arthur IL. Ierb, of Beverly Hills, Calif. 


REED DRUG CO. (FILE NO. 2-3421) 


Date and state of incorporation.-The company was incorporated August 1937 
in the State of Delaware and acquired the assets of a predecessor which included 
the common stock of two companies which are now wholly owned subsidiaries 
of the registrant. 
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Character of business.-The company is engaged in the operation of drug storea 
in Wisconsin and IHinois. 

Capital stock and surplus accounts.-The balance sheet of the company, dated 
August 9, 1937, reflects the following capital stock and surplus accounts: 


Capital stock: 
* Class A, convertible, par value $1 per share; issued 35,000 shares.. $35, 000 
Common stock, without par value (stated value 10 cents per share); 


issued 115,000 shares...-.--..-...---.------------------ eee 11, 500 
46, 500 
Paid-in surplussces osc ccescswecccuca desc sees ie dseouies eoeekeeees 70, 177 


The paid-in surplus on the books of the registrant represents the excess of book 
values of asscts of the predecessor company over par value of the registrant's 
stock issued therefor. 

Footnotes to the balanco sheet contain the following statements with respect 
to the restriction of surplus: 

“In the event of liquidation, dissolution, or winding up the affairs of the corpo- 
ration,{the holders of the class A stock are entitled, before any assets are distributed 
to the holders of the common stock, to be paid in addition to all cumulative 
dividends unpaid or in arrears $5 per share, or a total of $175,000 for the class A 
shares now outstanding. This exceeds the present net tangible assets of $116,677 
by $58,322, or by approximately $1.67 per share. The aggregate difference 
between the par or stated value of the class A stock of $1 per share and the liqui- 
dating value thereof of $5 por share is $140,000, or $4 per share. If the contem- 

lated sale of the 30,000 shares of class A stock is effected, the proceeds thereof 
fo be received by the corporation would constitute hen surplus in the sum of 
$97,500 and in the event of tho effectuation of said contemplated sale aforesaid 
the Hquidating value of all class A stock that would then bo outstanding would 
at the rate of $5 per share aggregate $325,000 which would excced by $80,822, or 
by approximately $1.25 per share, the value of tho net tangible assets of the 
corporation that would then exist in tho sum of $244,177, 

tlorney’s opinion aa to restrictions on surplus.—Singer & Singer, counsel for 

the corporation, has given an eplition that in the ovent of the lawful declaration 
and payment of dividends on the class A or common stocks issued by the corpo- 
ration, or on both, there fs (1) no restriction or prohibition in the laws of Delaware 
that would lawfully prevent the dividends so paid from being charged to or 
against the presently existing Miwa surplus or from being charged to or against 
the paid-in surplus that would be derived from the sale of said 30,000 shares of 
class A stock, or from being charged to or spans the combined paid-in surplus 
above mentioned or that restricts the availability of surplus for charges against 
it for dividends to tho amount of such surplus in oxcess of the amount by which 
the liquidating value of the class A stock exceeds the par or stated valuo thereof, 
even Though the liquidating value of the class A stock presently outstandin 
exceeds the value of the present net tangible assets as above set forth and woul 
exceed the value of the net tangible assets as set forth above if the sale of 30,000 
shares of class A stock is effected; and (2) that a court of equity could not law- 
fully enjoin the corporation from paying from or charging to or against said 
surplus accounts, or either of them, or a combination of them, dividends lawfully 
declared on class A stock or dividends lawfully declared on the common stock, 
if at the time of the declaration of dividends on the common stock there were no 
defaults in the payments of dividends on the olass A stock. 

The board of directors of the corporation at a eee meeting held November 
9, 1937, adopted a resolution providing that any dividends lawfully declared and 

aid on the class A stock and no-par common stock, or elther of them, will not 

e paid from or charged to or against the pan eles accounts, or either of 
them, or the two combined, described as follows: (a) The paid-in surplus of the 
corporation presently existing as shown in its balance sheet as of June 30, 1937; 
(b) the paid-in surplus created by or derived from the sale of the 30,000 shares of 
class A stock. 

Securities offered.—As indicated above, the company proposed to offer, pur- 
suant to the registration statement filed September 21, 1937, 30,000 shares of 
class A stock together with common atock given as a bonus at the rate of 1 share 
for each 10 shares of class A stock. ; 

Name and address of atlorney.—The attorney’s opinion referred to above was 
submitted to the company by Singer & Singer, 706 Public Square Building, 
Cleveland, Ohio. 
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THE HILTON-DAVIS CHEMICAL CO. (FILE NO. 2-3406) 


Date and State of incorporation.—Tho registrant was incorporated August 7, 
1936, in the State of Delaware. 

Character of business.—The company soquired the business of a predecessor 
and is engaged under the same managoment in the manufacture of a diversified 
line of chemicals. 

Capital stock and surplus accounts,—The balance sheet of the company as at 
June 30, 10937, reflects the following capital stock and surplus accounts: 


Capital stock: 1 
Preferred ‘stock, $5 par value, authorized 100,000 shares; 27,160 
shares outstanding, entitled in liquidation to $25 per share, plus 


accumulated dividends. ........-..----------------------- $135, 800 

Common shares, $1 par value, authorized 200,000 shares; 104,554 
shares issued -. 2. c.252 oes ccc tees eee i ee bebe eee tee eee, 104, 554 
240, 354 

Surplus: 

Capital surplls.ocsosedee oc oe soc. asses sos sccte cto saete 831, 350 
Earned eurplussvccccccsccsecscek sek sscnccccceecedcencssssc 48, 793 
880, 143 
Total of capital stock and surplus.......---.--...------..- 1, 412, 617 


The balance sheet of the company contains the following footnote with respect 
to the capital stock and surplus accounts: 

“The aggre ate amount to which the preferred stock would be entitled in 
liquidation is $679,000. 

“In the opinion of counsel of the company there is no legal restriction on surplus 
by reason of tho fact that the amount to whioh tho convertible preferred stock 
would be entitled in liquidation, $25 per share, oxceods the par value of $5 per 
share. 

“It Is the present intention of the company to limit the payment of dividends 
to the amount of surplus in excess of $20 per sharo of preferred stock outatanding.”” 

Sccurities offered.—The sccuritics proposed to be offered pursuant to the registra- 
tion statement filed September 9, 1937, consisted of preferred and common stock. 
The offering price of the preferred stock was $27.50, to net the company $25 per 
share. The offering price of the common stock differs with respect to three 
different blocks. ie offering price of the first and second blocks was $23.75 
per share, and with respect to tho third block, $27.50 per share. The net pro- 
ceeds to the company from the common stock was etated to be $13.50 for the 
first block, $20 for the second block, and $25 for the third block. 

Altorneys’ opinion as to restrictions on surplus.—An opinion of counsel was sub- 
mitted to the company by the firm of Waite, Schindel & Bayless, Union Central 
Life Building, Cincinnati, Ohio. ‘This opinion, however, did not discuss the ques- 
tion of the legality of dividend payments from capital surplus, 


FIRST STATE TRUST CO. (FILE NO. 23-3292) 


Date and State of incorporation.—This company was organized in April 1937 
in the State of Delaware. 

Character of buainess—As and when the company receives a minimum capital 
and surplus of $20,000, it will engage in the business of financing premiums on all 
forms of fire- and casualty-insurance policies which have a definite return premium 
and which are issued by insurance companies acceptable to the registrant. The 
company intends also to engage in tho business of acting as resident agent for 
Delaware corporations, as trustee under trust indentures other than those requir- 
ing the management of personal funds, and acting as registrar and transfer agent 
for corporate securities. 

Capital stock and surplus accounts.—This company has authorized 200,000 
shares of class A common stock, par value $1 (liquidating value $3), and 10,000 
shares of class B common stock, no-par value. The securities proposed to 
offered under tho registration statement filed July 13, 1937, cons{st of 190,000 
shares of class A common stock, at a price of $2.25 per share, to net the company 
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$1.60. Accordingly, therefore, a paid-in aurplns of 30.60 a sharo will roault from 
the sale of this stock which apparontly may bo usod by the company to pay divi- 
denda on elther olaas of the regiatrant’s stook. A footnote to the balance sheet 
states aa follows: 

“The aurplus is not restricted by virtue of the Stato Jaws or otherwlao to the 

extent of the exooss of tho liquidating valuo of the olass A common stook olther 
in voluntary or involuntary lquidation over tho par value thorcof.”’ 

The accountant’s certificate containa thla comtnont: 

“I further cortify that I havo examined tho certifloate of incorporation of sald 
company, its bylawa, the minutes of ita meotings, and tho opinion of counsel and 
find that the aurplus ia not reatrioted by theao to tho oxtont of tho excoss of the 
liquidating valuo of tho class A common stock, olthor in voluntary or involuntary 
Mquidation, over tho par valuo thereof,” 

Allorney's opinion as lo reatrictiona on iat pone company’s atturnoya stth- 
mitted an opinion which states in part, “Unless, therefore, somo restriction is 
provided in your cortificate of incorporation or tho rosolution of your directors 

tho contrary, the only reatriction on tho capital of your company will bo the 
par value of its issued sharoa, any oxcoss rocoived in payment of the stock boing 
capital surplus under tho peoeiitone of section 14” (of the Delaware corporation 
aud (Boo. 14 provides that directors aro pormitted to dotermino that only a 
part of tho considoration which shall bo rocoivod by a corporation for its sharos 
Shall bo capital—in this caso, tho par valuo,) 

Name and address of altorney.—This opinion was submitted to the company by 
Sattorwaite & Foulk, Dupont Building, Wilmington, Dol, 


ORRAMERIES OF AMERICA, INO. (FILE NO. 2-3283) 


Date and State of incorporation—This company was incorporated Fobruary 
1936 in the Stato of Dolawaro. 

Character of business. — Rogistrant is both a holding and an Spesating company, 
Tho products handled by rogistrant and its aubdiarles aro numorous but consist 
prinolpally of milk, oream, buttormilk, cottage choose, butter, lov oroam, ico- 
er teoreues dairy an agricultural products and supplics, orangeacde, {oo, 
anc r. 

dlomitrant was created as a rosult of a consolidation with all of its totally 
owned subsidiaries (six in number) on tho date abovo statod. 

Capital stock and eurplus accounte.—Tho unconsolidated balanco sheot of the 
rogie ont as at Docombor 31, 1936, reflects tho following capital stock and surplus 
accounts: 


Capital stock: 
Proforred shares, $3.50 cumulative, convortiblo, scrics A, no-par 
valuo (redcomablo at $52.50 por share, Nquidation valuo $50 
per sharo), authorized 40, shares; outstanding 25,034 


ONANOG Ss wos cde eeceseeesee cs toedecscwuwieascueccccousces $1, 008, 270 
Common shares, no-par valuo, authorized 650,000 shares; iasued 
and outstanding 382,004 sharog..... 22.2.2... nee eee eee -- 2,937, 201 


4, 035, 471 
— 


Surplus oeniding amounts carried over from constituont companies 
in 1986 statutory consolidation): 


Pald inva seetiles exe t cess culos ste a esse tees: 639, 813 
RAtneQe oss ecco Secs ccccsekedcescecbcccc cee cdwccowses 602, 620 
1, 142, 484 

Seti 

Total of capital stook and surplus... ..- pudesecsesesbawes 5, 177, 905 


The following footnote to the preferred-stock account appears in the registrant’s 
balance sheet on Hquidation value of preferred shares: 

“According to opinion of counsel of the company, there is no legal restriction 
on surplus (consolidated or unconsolidated) because of the fact that lNquidation 
value of preferred shares, re share, exceeds the average amount per share, 
$438.14, at which such burete shares are atated inthe balance sheets.” 

Securities offered.—Tho securities proposed to be offered pursuant to the regis- 
tration statement filed July 3, 1937, consiated of common atock. 

Attorneys’ opinion as to restrictions on surplus.— Counsel for the company make 
the following statement: 
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“In our opinion from an oxamination of the laws of the Btate of Delaware 
which aro applicable and from a further examination of the agreemont of con: 
solidation and tho bylawa of Creameorlsa of America, Inc., there are no logal re- 
strictiona upon olther tho consolidated or unconsolidated surplus of sald corpora- 
tion arlaing out of the fact that the Iquidation value of the proferrod sharce (850 
per share) oxceads tho avorago stated value per share (843,14) as carriod on said 
corporation's balauce rhect,’ 

‘ame and address of allorney.— This opinion was submitted to the company by 
Mitchell & Jolinson, 883 Roosevelt Bullding, Los Angelos, Callf. 

Any statement of company's inlention aa to dividend payment,—The company 
makes no atatemeont of its intontion to pay or not to pay dividends on the common 
or proforrod stock, 


AIR ABROCITATRA, INO, (VIL NO, 23-3000) 


Date and State of incorporation, character of buainess.—This company wan {ne 
corporated July 1, 1927 in tho State of Now York and is engaged in the business 
of solling matoriala, supplies, parts, and accessory equipment used in tho con- 
atruoction, maintonanco, and operation of ajreraft. Theso include hardware 
propellora, wheels, tirca, Inatrumonts, olectrical oquipmont, hydraulic control 
appari roplacemont parte, clothing and personal equipmont, materials for 
alroraft manufacturo, shop and factory nupplies and equipment, 

Capital atock and aurplus accounts,-~Tho balance sheet of the reglatrant, dated 
January 31, 1037, roflocts the following capital stock and surplus accounts: 


Capital and aurplua: 
ital stock: 87 (without par valuo), cumulativo and convertible 
Hquldating valuo per sharo 8110 (aggregate $301,620 plus acorued 
dividends), authorized 6,600 shares; outetanding 2,742 sharca.... 8102, 550 
Common atock (without por value}: Authorized 40,000 shares, 


outatanding 14,602 slinres. 2... 2 eee nw ewe cen een meen ence 5, 627 
Btatad capiltal. sicn cease cccocece oe send weces eases ees decse 108, 077 
Surplus: 
Capital (from reduction of capital May 1031, less deficit from 
operations to that date)... 2.2.2.2 een ewe e ene e ee wee 143, 319 
Earned (ninco May &, 1081) ..... 2... nec ene e ween ce nwccwene 102, 682 
Polit <cwucucchivessdehaleodsmmetetadsguddeomueate 354, 078 


In addition to tho balanco sheet dated January 31, 1937, tho company preeente 
a pro forma statemont of capital atock and surplus giving effect to_a cumplote 
oxchango of old shares pursuant to plan of recapitalization dated February 1, 
1937. ‘This pro forma atatemcnt appears as follows; F 


Capital stock: First preferred stock with par valuo of 80 per share ($7 
cuiulative and convertible); Nquidating value, per share, $110; 
agarcgato, $301,620, plus acorued dividenda; authorized and issued, 

2,142 QUARK 6 a ccs ere céwe ccc cweeet seb cadcbeMeceevebentese ee $24, 678 

Common stock with par valuo of $1 per share: 

Cominon stock with par value of 31 per share: Authorized, 250,000 


shares; outetanding, 67,216 shares. ...2.- 2. --encnn ne mee wer enenne 59, 916 
TOtalscce ccs ceteea rete teasoksbes sete eves deaecedecccesets 84, 594 
Surplus: 
Capital (from reductions of capital May 6, 1931, and Mar. 23, 1937, 
leas doficlt from eperevane to May 6, 1931)......-...---..-.- 166, 802 
Earned (since May 5, 1981)....------------------enen een ee ~~ 102, 082 
Totalnwectco cl eowcbesevevectoc lene. muses costa cess tees ccc. 354, 078 


The following footnotes to the capital atock and surplus accounts appear in the 
company’s balance sheet: 

“Norn A,—Dividends on first preferred stock, cumulative from January 1, 
1937, amounted to $1,609 at January 31, 1937, Including such accrued dividends 
the liquidating value of the first preferred stook at January 31, 1937, amounted 
to $303,219. Such Iquidating value was 350,859 less than the sum of the com- 
pany’s capital and surplus at that date.” 


ee 


we re 
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“Notre N.—As of the balatce sheet date there were th restrictions in the eer- 
tifleate of Incorporation of the company, ur other auscriiltie tnstriithents, ott the 
payment of dividends on the ¢ointtion stock frum slirplus, even If such pes inonts 
would reduce the iiet assets of the company below the aggtegate amounts ya B 
t¥ preferred stockholders in the event of Hquidation, except that auch dividends 
ean be patd only after dividends on the preferred stack for all past quartor-yearly 
dividend periods shall have been pald and the dividends thereon for the then 
current quarter-Vearly dividend perlod shall have been pald, or declared and a 
sum sufficient for the payment thereof ect apart. "The cettifieate filed Mareh 23, 
1937 STUSuIALOry of the certificate of incorporation, contains a corresponding 
restriction to protect dividends on the firat pvterresd atock,”” 

The prospectus of the company contains the following statement In addition ta 
the above with respect to such restrictions: 

“There are, in the opinion of cotnse! for the company, no statutes or established 
rules of Jaw which would prevent the payment from eurplus, Including vant 
surplus, of dividends on stock of any elass other than the first preferred stock, 
even though such payment would reduve the net assets of the company below the 
aggrcanto amount payable to the holders of the first preferred stock upon Haul- 
dation, provided that such payment fs not made for fraudulent purposes or tn 
contemplation of the Hquidation, dissulution, or winding up of A affairsof the 
company. However, ft I not to be Inferred that any euch dividends will bo pald, 
and it fs not represented that the payment thereof would be proper or Jawful. 
Counsel for the company state that they have not found any Jud celal decisions 
on the question and that they cannot say that under some efrettnstances a court 
might not hold that a dividend payment nade from capital sutplia would con- 
stitute fn itself a pro rata Hyuidation of the company within the meaning of the 
provisions of the certificate of incorporation as amended, with respect to the 
rights of the firet preferred stock on liquidation.” 

Sceurtlics offered. —Vho offering to whieh this registration statement related, 
filed March 27, 1937, consisted entirely of common stock. 

Name and addreas of attorney. -'The attorney's opinion in this case was aub- 
mitted to the company by Debevoise, Stevenson, Plimpton & Page, 20 Exchatige 
Place, New York, N.Y. 

Any statement of company’s intention as to dividend payment.--The company 
makes no statement of intention with reapect to the payment of dividends. 


THERMOID CO, (FILE NO. 2- 2713) 


Date and State of incor poration.— ‘This company was incorporated January 28, 
1929, in the State of Delaware. 

Character of business.--- Registrant fs primarily a holding company, owning and 
holding shares of capitol stock of Thermofd Rubber Co., Southern Asbeatus Co., 
and Thermotd, Ltd. Uo may also be considered as engaged in the businesses 
conducted by fits aubsidiarfes, which ineludes the manufacture of brake lining, 
clutch facings, asbestos cloth and tape, and motded hose, 

Capital stock and surplus aceounts.—'The unconsolidated balance sheet of the 
registrant as at September 30, 1936, reflects the following capttal stock and 
surplus acconnts: 


Capital stock: 
Convertible preferred ($3 cumulative), entitled In Hquidation 
to $50 per share plus accrued dividends, authorized 50,000 


shares of S10 each, issued 42,104 shares... 2222-222. ---- $421, 040. 00 
Common. shares: Authorized 775,000 shares of $1 each, 

issued 256,006 shares.....-.-2.-------- peas Lear Decsa peat Rete 250, 096. 00 
Surplus: (After charging carned surplua, deficit of $2,713,611.22 

at Sept. 30). 1086) 2.52 oak eo ek soceee ees eed ceeedeee ey 1, 266, 243, 47 

Total of capital stock and surplus. ...-..----------.---- 1, 043, 370. 47 


The following footnote to the capital surplus account appears in the registrant's 
balance sheet: 

“While it may be legally possible under the laws of tho State of Dolaware for tho 
board of directors to pay dividends on common atock out of capital surplus, nover- 
theless, if dividends were po declared to such an extent aa to reduco the capital and 
surplus of Thermoid Co., below the liquidation value of 350 per sharo on the 
preferred stock, even though the par value of $10 per share of such stock may bo 
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meictalped it might be that the preferred stockholders would, in such case, bo 

entitled at law or in equity to redress. 

Securilies offered.— The securities proposed to be offopod Huyguant to the regis- 
ration ati tonantt filed December 7, 1986, ponnioted of first lien collateral trust 
percent bonds in the aggregate amount of $2,460,000, 

Allorneys’ opinion as to restrictions on atrplus.—In connection with this registra- 
{lon statement, the registrant was asked to furnish au opinion of counsel with 
reapect to any restrictions on surplus and distributions to comimon-stock holders 
which will reduce the net assets of the issuer below the a gregate amounts payable 
to preferred-stock holders in the eyent of liquidation. ‘The opinion furnished by 
counsel covers cight pages and neler at length to opinions of the Delaware Su- 
yrome Court and thelr applicabil ty to the puints fnvolved in the case of the reg- 
strant, without arriving at a definite conclusion in these matters. 

Name and addresa of attorney.— this opinion was submitted to the company by 
LD & Tuttle, 40 Wall Street, New York, N.Y 

ny statement of company's intention as to dividend poyment.---Note 6 to the 
registrant's balance sheet. states: 
‘Eis the present intention of the board of directors that no eash dividenda shall 
be deolared or patd on the common stock out of coulis surplus, subject to there 
lng no substantial change in the Federal or State laws which would render such 
polloy Jnadvisable.” 

The sumtnarles get forth below likewise relate to this question. 

“According to the Gulnlan of counsel of the company, under the laws of the 
State of Nevada, the Stato of incorporation of the company, there is no legal 
restriction upon the company’s payment of dividends out of surplus because of 
the fact that the liquidation value of each share of the proferred atook ee or 
share plus acerued dividends) exceeds $08 per share, at whioh the enpital liability 
with respect to the prefarred stock is recorded on the company’s books as stated 
in the answer to item 10A. Heference is inade to following note 8” (p. 28, footnote 
No, 6 to the balance sheet). ' 

In a separate communteation to the Commission, opinion of counsel was fur- 
nished as tu whether there would bo any restriction of surplus to the oxtent that 
ue bar value of the $2 preferred stock is less than the stated Hquidating valuo 

wreof, 

Excorpts from the opinion of counsel (Messrs. Sullivan & Cromwell and Mosers. 
‘odd, Holman & Sprague) follow: 

“We pndorstand that tho capital Nability with respect to tho $8 preferred stock 
waa, prior to the filing of a certificate of reduction of capital in the office of the 
secretary of state of Nevada and in tho office of tho clerk of Washoe yap & 
Nev., on August 12, 1937, $98 per share, and that after the filing of the said 
cortificate of reduction of capita! of the company as aforesaid, the capital liabilit 
with rospect tu cach share of the $8 preferred stock is $1 per sharo, and that suc 
stock has a Hquidating value of $1 r share, a redemption value of $107.60 
per share, and an accumulation of dividends in arrears as of April 30, 1937, of 

46.88 per share; the $2 preferred stock has a liquidating value and a redemption 
valuo of $37.50 plug acorued and unpaid dividends. We underatand that to the 
oxtent that $100.60 (the ageregato par value of four shares of $2 cumulative 
preferred stock and one-half share of common stock) exceeds the capital for each 
share of * preferred! atock, that is, $1, the difference will be debited (1) to the 
extent of $97 to capital surplus (thereby with a pa to each sharo of $8 pre- 
ferred stock so probeneeds extinguishing tho credit capital surplus arising from 
tho reduction of capital, represented by the $8 preferred stock, from $98 per share 
to $1 por share upon {ho filing of said certificate of reduotion of capital), and 
(2) +d he extent of $2.50, to earned surplus. 

“We havo also examined the Nevada Corporation Law of 1935, as amended, 
which provides in sections 24, 25, and 26, that dividends may be paid to stock- 
holders froin a corporation’s net earnings or from the surplus of its assets over its 
eee including capital, as computed in accordance with the provisions of 
sald sections. 

* On tho basis of the foregoing, it is our opinion that under the laws of the 
State of Novada, there is no legal restriction upon the company’s payment of 
dividends out of surplus because of the fact that the liquidation value of each 
share of the $2 cumulative preferred stock oxceeds ite par value ($25 per share) 

at which par value the capital Hability with respect to the $2 eumulative preferred 
stock will be recorded on the company’s books, or because the amount paid in 
per sharo of $2 cumulative preferred stock is or may be deemed to be in excess 
of the par value thereof, or because of the fact that the liquidation value of the 
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$8 preferred stock exceeds the amount of capital ($1) represented by each of the 
trey shares of $8 preferred stock.” 

Wilson & Co., Ino. (RS 2-3090). The balance sheet dated Octobor 31, 1936, 
filed with the registration statement showed that the capital account of the 
registrant totaled $41,125,655, consisting of $22,724,800 allocated to 324,783 
shares of 6-percent cumulative preferred stock without ps value, and $18,400,855 
allocated to 2,001,163 shares of no-par common stock. Counsel rendered the 
following opinion: 

“We have considered the question as to whether or not, in connection with the 
payment of dividends on your outstanding common stock, there is any restriction 
upon the surplus of your Somapany arising from the fact that the capital of your 
company allocated to its outstanding $6 cumulative preferred stock is $22,724,800 
and the liquidating value of such preferred stock is $32,478,300. 

“We are of the opinion, in the } ight of the provisions of section 34 of the Dela- 
ware General Corporation Law and the other sections of thet law therein referred 
to and in the light of the pertinent provisions of your amended certificate of 
incorporation effective November 30, 1925, and tho certificate of amendment of 

our certificate of incorporation filed and recorded February 23, 1936, that there 
8 no such restriction upon the surplus of your company prior to liquidation of 
your company. 

“In this connection it may be not irrelevant to point out that as appears from 
the balance sheet of your company, as at October 31, 1936, tho total capital of 
your company, namely $41,125,655, is $8,647,355 in excess of the liquidating 
value of your company’s outstanding $6 cumulative preferred stock and that the 
86 cumulativo preferred stock of your company is entitled to priority to the 
extent of its liquidating value over your company’s common stock upon any 
Hquidation, dissolution, or winding up of your company.” 

here are set forth below two opinions of counsel bearing upon this question: 


EXHIBIT F-3 


Lock Havan, Pa., February £5, 1988. 
Piper Arrornart CorroratTIoN, 
ck Haven, Pa. 

Dear 81ns: You asked me for my opinion as to whether under the laws of 
Pennsylvania there is any restriction on tho paymeny of dividends by you on 
your convertible preferred stook or common stock because of the fact that the 
a uate amount to which the convertible preferred stock Is entitled on a liquida- 
tion of your corporation exceeds the aggregate amount at which such convertible 
preferred stook will be capitalized on your books. 

I have examined the laws of Pennsylvania and I am of tho opinion that no 
reatriction in surplus is required before dividends may be paid by you on either 
the convertible preferred atock or the common stock. 

I am further of the opinion that a court of equity in Pennsylvania would not 
enjoin payments of dividends by you from surplus not so restricted. 

also wish to advise you that all of the consideration received by you from the 
sale of your convertible preferred stock must be credited to a F 
hereby consent to the use of this opinion by you in connection with the regis- 
tration statement filed by you with the Securities and Exchange Commission and 
to the filing hereof as an exhibit thereto. 
Very truly yours, 
Henry Hippusz. 


OcroserR 14, 19937, 
Knapr-Monanrce Co., | 
t. Louis, Mo. 

Dear Sins: You have reforred to us the deficiency memorandum of the Securities 
and Exchange Commission, dated Ootober 7, 1937, referring to your registration 
statement No. 2-3437, particularly the third paragraph on page 4 thereof, wherein. 
the Commission states that the stated capital of the company should be BPPros 
priately ated as between classes of atock and that if the amount of stated 
capital applicable to preferred shares does not equal the Hguidating value of such 
shares, a footnote should show the restriction on surplus, if any, as a consequence 


thereof. 

Said letter of deficiency also requests that an opinion of counsel be filed dis- 
closing whether or not any such restriction exists. You have explained to us 
that since the incorporation of the company no segregation has ever been made 
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as between the two classes of no re stock and you have further advised us that 
the past history with respect to the issuance of your capital stock makes it im- 
possible to now soereaste the stock except in a purely arbitrary way. 

Before discussing the question of any restriction on surplus we would like to 
point out that neither the laws of Missouri nor the charter under which the 
company operates contain any provision for the segregation of capital as between 
classes of no par stock. Section 5100 of the revised statutes of Missouri, 1929, 
provides in part as follows: 

“Upon the formation * * * of any stock Sorporaten * * * provision 
may be made for the issuance of shares of prefe stock of any or all classes, or 
common stock of any class, or both preferred and common stock without any 
nominal or par value by stating in the articles of association or certificate of incor 

ration * * * in Heu of statements which may be prescribed by law aa to 
ie rome of capital stock and the number and par value of shares into which ft 
8 divided: 

“(a) The number of shares with nominal or par value and the number of shares 
without nominal or par value may be issued by the corporation and the classes, 
if any, into which such shares aro divided; 

“ ; The nominal or par value of shares of stock other than shares which it 
{s atated are to have no nominal or par value; 

“(o) The amount of capital with which the corporation will in business,” 

P ae third article of your articles of incorporation, as amended, provides as 
‘otlows: 

“Third. The amount of authorized capital stook of this corporation {s two hun- 
dred thirty thousand (230,000) shares without nominal or par value divided into 
shiney thousand (30,000) shares of the preferred stock of the corporation, and two 
hundred thousand (200,000) shares of the common stock of the corporation. 
The capital with which tho corporation will continue business {s $602,784.50, 
all of which has been fully paid up in lawful money of the United States 
eng is now in tho custody and possession of the board of directors of this corpo- 
ration. 

In our opinion the segregatior between the two classes of no per stook should be 
made, or authority for the searonation should be given, if at all, in the articles of 
association, and you will note from the above quoted provision that no such 
segrogation has beon made or authority for the sorrrention ven. 

Although no segregation has been made, and it {s therefore impossible to de- 
termine whether or not the amount of capital segregated to the preferred stook 
ia equal to the tiquidating value of auch preferred stock, we nevertheless presume 
that the Commisaton desires our opinion concerning the existence of restrictions 
on the surplus of your corporation, 

The only restrictions on the payment of dividends under the laws of Missouri 
are that payment must be made out of net profits or surplus carnings and cannot 
be mado by the corporation tf it is insolvent or if the payment would render it 
insolvent, or would impair its capital, Stated capital is tho capital with which 
the corporation begins business increased by net additions thereto or diminished 
by net deductions therefrom. In other words capital is the amount a corporation 
receives for its stock plus such sums as are allocated thereto by proper corporate 
action. Your articles of incorporation, as amended, contain certain restrictions 
on the payment of preferred and common dividends, none of which are applicable 
to tho pro lem under consideration. It is our opinion that subject to any par- 
ticular limitations contained in your articles of incorporation, as amended, you 
may at the present time declare dividends on either your preferred or common 
stock out of net profits or surplus earnings {f such dividend does not render your 
corporation insolvent or would impair your capital below $722,784.50, 

n our opinion it is doubtful whether common stockholders, directors, or 
officers could validly place such a restriction as is referred to in the Commission's 
defictency letter upon the surplus of the company without an amendment to the 
articles of incorporation. The articles of incorporation provide that the preferred 
holders shall be entitled to a dividend of $2.50 per share out of net profits or surplus 
erie when declared by the board of directors. An attempt to place such a 
restriction on the surplus by action of the common stockholders would be an 
attempted invasion of the oxclusive province of the board of directors in ita power 
to declare dividends, and while the board could declare or not declare preferred 
dividends as it sees fi » we do not believe it could validly tie ita hands by attempt- 
ing by resolution to put such a restriction on the surplus of the company. 

ursuant to the provisions of section 7 of the Seouritios Act of 1983, as amended, 
we hereby consent to the use of our name and opinion dated October 14, 1937, in 
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connection with the registration statement mentioned in tho first paragraph of 
this opition. 
Very truly yours, 
Naaen, Kinny, Orrick & Siepiey, 
By Anrnuur 3. 8ueriey, Jr. 


D. Particrpation IN WaArnninas AND MANAGEMENT OF Conponation In RELATION 
To Carivan Contripution 


Tho registration atatements referred to below disclose a grave disproportion 
between the capital contribudions of a given clase of holders of securities and the 
participation of auch class in earnings and management, 

The registration statement of Kirst State Trust Co. (organized under the laws 
of the Stato of Delaware) (RS 2-3202) disclosed a capital atrueture of 200,000 
shares of class A common atoek par value $1, and 10,000 shares of clasa B eommon 
stock no-par-vatue. ‘The class B common stock was the sole voting stock of the 
corporation and was purehased by the promoters at the priee of L cent per shiare 
or an aggregate purehase price of $100, The class A common stock was preferred 
as to assets in event of dissolution or Hquidation of the corporation to the oxtent 
of $3 per share. After auch payment to the class A, any remaining assota were 
distributed two-thirds to the class A common atock and one-third to the class B 
comnon stock, The class A common gtock was entitled to recelve dividends at 
the rate of 10 cents per annum, prior to any payment of dividends on the class B 
common, ‘Thereafter, any net carnings available for distribution were divided 
two-thirds to the elass A common stock and one-third to the class B common stock, 
The class A common atock was offered to the public at $2.26 per share, or an 
agaregate of $460,000, ‘The lack of balance in sho participations of the two classes 
on the basis of relative contributions fs apparent, ‘The pald-in surplus resulting 
from the contribution of the elass A tn excess of the par value of such atock was 
deemed to bo nonrestricted and available for payment of dividends on either class 
of stock fn accordance with charter provistons, 

Cane Induastrics Corporation (RS 2-1832) proposed to make a publlo offering 
of 100,000 unfrsucd class A shares and fnvest the proceeds in seourities of companies 
engaged in the manufacture, sale sand distribution of sugarcane products and 
byproducts. The authorized capital stock of the company consisted of 100,000 
shares of class A $4 cumulative stock stated valuo $100 per share and £00,000 
shares of class B stock stated valuo $0.02 per share. Cumulative voting for each 
fase was provided for, however, with the class A stock to elect a majority of 
the board, Class A stock was to be offered to the publ for cash at $100 por 
share. The class B stock, all outstanding, was hold by Rederest Corporation, 
which tvas controlled by Mra. Harvey Greenspan. Mr. Harvey Greenspan was 
director, chief finanefal and accounting officer, sccretary, treasurer, and member 
of the executive committee. Earnings of tho company were employed firat in 
payment of the $4 dividend on tho class A stock. After auoh payment tho 
clasa A and class B shared pqually in any dividends. Thua the declaration of 
$600,000 in dividends would involvo the payment of $500,000 to class A and 
$100,000 to class B, or a rate of & percent on tho $10,000,000 investment in the 
olass A stock and 5,000 percont on the $2,000 investment In class B stock. 

The capital structure of Robot-Hand Corporation (RS 2-2044) consisted of 
threo classes of authorized stock; 500,000 shares of $5 par 7 percent cumulative 
convertible preferred; 1,500,000 shares of $1 par class A common}: 1,500,000 
shares of $0.01 class B common. As of March 18, 1036, thero were 30,400 shares 
of preferred and all of the class B common outstanding, with an aggregate capital 
Hability of $167,000. Such shares wero issued to Mr. Osuch (promoter) in con- 
sideration of the transfor of patonts and patent a Hera 

Preferred atock was entitled in liquidation to $5, nor sharo while tho remaining 
asacts wero distributable pro rata to common stockholders without regard to class, 
The company proposed to offer to the public 250,000 units conslating of one share 
of 7 percent cumulative convertibie pretten and one share of class A common 
at $7.50 per unit. Excluding the 30,400 shares of peices feaucd to tho pro- 
moter, the subscriber to ono of the 250,000 unite at $7.60 a unit would bo entitled 
in tho event of immediate liquidation to $5.50 for the share of preferred and $0.07 
for the share of common, and holdors of class B would receive 80.07 a share. Tho 
underwriter, Frank J. Osuch & Co., was to receive $1.50 as commissions on the 
sale of each unit, 

Other registration statements which reveal a disparity between the amount of 
contributions and the degree of control acquired aro: 


FEDERAL LIOKNSING OF CORPORATIONS 428 


1. H. R. Holtzman Corporation (R8 tb Fifty thousand shares of 85 pee 
class A stock have no voting power, the entire voting power resting in 60, 
sharea of $1 a class B atock. ; 

2. Magy ashing Machine Corporation (RS 1-2220). Fifty seven thousand, 
two hundred and forty shares of no par class A stock (held by the parent) possess 
voting power, whilo 451,004 shares of no par class B stock donot. ‘Tho respective 
capital liabilities at December 31, 1934 aro given as $570,611.61 and $1,885,915.56. 

8. Horni Signal Manufacturing Corporation (RS 2-1664). The authorized 
capital structure consists of 100,000 shares of participating preference stock (en- 
titled to clect a ininority of tho board), 36,000 shares of nunvoting class A stock 
and 2,000 shares of class AA stock (entitled to elect & majority of the board), all 
of which stock is without par value. 

4. Bankers Unton Life Co. (RS 2-50). Both A and B stock of this compan 
have voting rights, but the 26,000 shares of $10 par A stock possess only one-fifth 
vote per share, whilo the 5,000 shares of no par 81 stated value B stock possess 
flve votes per share. 

5. United Inveatora Realty Corporation (R8 2-31467). Tho authorized stock 
conalsta of 60,000 shares of nu par preferred, 260,000 shares of $1 par class A com- 
mon, and 1,000 shares of $1 par class B common. The voting control is held by 
the class B stock, title to which fs vested under a voting trust agrcemont in the 
company’s four directors. 


Ii.—Orricers AND Directors 
1. COMPENBATION 


A corporation may enter Into a contract for services of an officer at a stated 
consideration, or upon a bonus Brean eciene, generally based upon a percentage of 
earnings, or it may option sharea of stock to tho officer on such terms as to 
assure receipt of additional remuneration. ‘These arrangements may provide for 
compensation on any two of the threo, or on all three bases, 

The regiatration statement of the Liquid Carbonio Corporation (RS 2-3247) 
illustrates the statod salary contract type. In this case, the contract existing 
between the corporation and W. K. MoIntosh, chairman of the board, provides 
for the perforinanco of duties assigned him by tho directors {n consideration of 
$25,000 per year, without further participation in any bonus or other profit- 
sharing plan of tho Sun pay: 

Tho Packer Corporation (RS 2-2645) by. contract dated February 6, 1928, 
expiring January 21, 1938, employs Harry A. Packer as genoral manager, in roturn 
for 734 percent of ita net profits each year; and Tampax Incorporated (RS 2-2498) 
employs W. Ellery Mann as gonoral managor for 10 percent of the net earnings. 
Tho ‘Tampax contract originally also provided for a drawing account of $20,000 
a year, irreapectivo of net profits, but was subsequently modified to provide that all 
drawings be deducted from the annual 10 percent. It appears that Mr. Mann 
had a somewhat siinilar contract with Zonite Products Se i (RB ae 

The amended certificate of incorporation of Bethlohem 1 Corporation (Dela- 
ware) (RS 2-3346) provides for the catablishment of a special ingentive compensa- 
tion fund as an “Incontive to increased efficient and profitable manageinent.”’ 

“Thero shall bo paid into sald fund for each fiscal year of the corporation an 
amount equal to 6 porcent of the consolidated net income of the corporation and 
ita subsidiary companies for cach such year, after deducting all fixed charges and 
depreciation fneluding obsolescence) and depletion, and the amount, if any, to be 
pald into sald fund for such year, and after codiecting an amount equal to the 
dividends accrued for such year upon tho proferred stock or preferred stocks of the 
corporation and of its subsidiary companies. 

Tho persons who shall be cligible to receive special compensation out of safd fund 
shall bo (1) tho oxccutivo officers of the corporation, (2) the heads of departments 
having  peneral control of matters affecting the corporation and ite subsidiary 
companies as a whole, and (3) the other persons, if any, who shall be directors of 
the corporation and in ite employ or in the employ of one or more of ite subsidiary 
companics, ; ; 
'» Whenever any cash dividend shall be paid upon the common stock, then to the 
extent that the araounte that shall theretofore have been paid into said fund out of 
earnings after December 31, 1935, and that the aggregate amount which shall then 
remain in sald fund shall be sufficient therefor, there shall be paid to the executives 
of ee ro aatlon an amount equal to one-fifteenth of the aggregate amount of said 
cas vidend, . i tat, ‘ : 
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Bonve arrangements based on percentages of earnings, where tho basio aalary 
apparently. fs not contracted for, are also presented by numerous companies, 
Such arrangements are found in tho registration statements of Philip Morris & 
Co. Ltd., Ine. (RB 2-2317), Alaska-Junecau Gold Mining Co. (RS 1-492), Brown- 
Forman Distillery Co. (18 1-123), General Time Instruments Corporation 
(R8 2-2019), Chicago Mail Order Co. (RS 1-412); Collins & Alkman Corporation 

RS 1-205), Continental Motora Corporation (RS (-619), Fitingon Sohild Co, 
Ine. (RS 1-464). In the last-named company, Philip Fouke (president), Donald 
Gibbing, and 8. J. Pingree (vice-president) receive 25, 17, and 17 percent, respec- 
tively, of annual net profits of Fouke Furniture Co. after deducting 50 percent of 
net profite taken by another subsidiary. Provision {s further made that 60 per- 
cent of any losses sustained are to be borne by these three officers out of subse- 
guent payments. 

Contracts with officers whoreby they were or are entitled to subscribed for shares 
of stock are common. These contracts are disclosed in the registration statements 
of Republic Steel Corporation (RS 22-1858), Hawaiian ipeanyle Co., Ltd, 

RS 2-3462), Skelly Oil Co, (R& 2-1862), Tho Black & Decker Manufacturin 

‘0. (RS 2-2167), Bridgeport Braas Co. ins 2-2165), Pittsburgh Stcel Co. (R 
2-2044), the Dayton Rubber Manufacturing Co. (RB 2-2359), Bell Alreraft Corpo- 
ration (ks 2-2542), R. HW. Macy & Co., Ine, (RS 2-3305), Dominion Stores, Ltd. 
(RS 1-450), Globe Bteel Tubes Co. (RS 2-3221). 

The contract, however, moro frequently takes the form providing for a atated 
salary and a percentage of tho net incume, or for a stated salary and options 
designated amounts of stock. Mluatrative of the former typo is fho agreement 
between Allied Stores Corporation and B. Karl Puckett providing for a salary of 
$30,000 and additional compensation of 2 percent of the consolldated net profits 
up to the amount of profite equal to dividend requirements on tho preferred stock 
and 3 percent of net profit above such requirementd. Alllect Stores Corporation 
(RS 2-2302) agreement of Nobeitary 1, 1936, extending for 2 venrs. 

In the registration atatement of ¥. 1. Jacobs Co. By 2-1059), the company 
agrees to pay Claro 8. Jacobs and Rox C. Jacobs each $20,000 a year and 6 percent 
of the net profits. 

Similarly Electric Househotd Utilities Corporation employs Edward N, 
Hurley, Jr. (president and director) as general manager, at $30,000 a year plu 
a share of annual net profits in excess of — percont of the evens papel and 
surplus accounts. Electric Household Utilities Corporation (RS 1-1695) agree- 
ment of October 30, 1933, for 5 yeara commencing January 1, 1933. Tho per- 
centage is graduated: 4 percent to $260,000, 6 percent thonco to $1,000,000, and 
8 percent of the excess over $1,000,000. 

lary and bonus arrangements are also revealed {n United Alroraft Corporation 
(RS 2-1039), Compressed Industrial Gases, Ino. (RS 2-2433). 

The Pacific Tin Corporation (R8 1-231) was party to contract with Oscar B. 
Porry as consulting ongineer, providing for a salary of $25,000 and the right to 
purchaso: 

Two percent participation in any motal properties acquired by the company 
by direct purchaso of property or the purchase of 50 percent of the stock of the 
company owning tho property 

Two percent further part elpation if the properties wore examined by Perry 
within 1 yoar of the dato of acquisition or making of option to acquire; 

percent participation in any underwriting by the company. of metal 
mining propositions. 
Such contract was unassignable, inoperative if Perry were slok, relleved Perry from 
going to countrics dangerous to health, and freed him from the obligation of 
remaining sa Alaska, Yukon Territory, or South America, longer than 6 conscou- 
ve months. 

American Smelting & Refining Co. (RS 2-2815) has a similar contract 
with H, A. Gueas, vice president, 

The Electric Auto-Lite Co. (RS au) entered {nto contracts under date of 
Auguet 21, 1034, with C. O. Miniger eg rman), R. G. Martin (president), and 
D~. A. Kelly (vice president), providing for their employment reapeotively as 
supers deory manager, manager, and assistant managor, at salaries of $60,000, 

,000, and $40,000, and granting to each options expiring July 1, 1937, to 6,000 
shares of common stock at $25 per share. Such options were exercised, 

Likewise Industrial Rayon Corporation (R8 1-436) employed Hiram 8, Rivits 
Sorosident) and Hayden B. Kline (vico president) at salaries of $75,000 and 

4,000 with options to pee 75,000 and 9,000 shares of stock at $30 per share 
for 3 years ending April 30, 1937, to perform such services as designated by the 
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board or executive cominittee or the bylaws in connection with any office held 
during the life of the contract. 

The type of arrangement paver lie salary, bonus, and options may be noted by 
the contract betwoen Remington Hand, Ino. (RS 2-1889) and James H. Rand, 
Jr., calling for his services at a salary of $85,000 a year plus 2% percent of net 

rofita above $2,000,000 a yeas (before deducting Federal income taxes) plus 
$20,000 a year for oxtraord nary expenses above ordinary travel expenses. In 
addition he was granted warrants calling for 100,000 shares of common stock at 
$10 a ahare. In 19036, Mr. Rand was granted additional warrants exercisable 
for 100,000 shares of common stock at the same price. Remington Rand, Ino. 
(RS-2~-2480). Salary, bonus, and option arrangements are also presented in 
registration atatements of Bridgeport Brass Co. (RS 2-2964), Sidney Blumenthal 
. ear ei (RS 1-1240), Varnishes & Paints, Inc. (Truscon Laboratories) (RS 

Tho registration statement and Pronpeetun of Lowe's, Inc. (RS 2-1892) 
sot forth a rather detailed suinmary of what is stated may bo regarded as material 
management or general supervisory contracts made with certain officers and 
directors of the company. An original contract entered into in 1924 and sub- 
seciently tuodifled from time to time provided for the employment of Louls B. 
Mayer, Irving ‘Thalberg and J. Robert Rubin individually and as copartners to 
supervise, manage and generally control tho manufacture of all pictures produced 
by Metro-Goldwyn Pictures Corporation. 

Compensation payable under the contract is (1) weekly salaries of $2,600 
$4,000, and $1,000, respectively, ancd (2 & porcentage payable to the partnership of 
20 percont of the first $2,600,000 combined net profits and 16 percent of any oxcess 
remaining after deduction of an amount equal to dividends on preferred atock of 
the company and its subsidlaries and $2 per share on outstanding common stook 
of the company. In addition the three persons in 1932 wore granted nonassignable 
options to purchaso 60,000, 100,000, and 60,000 shares of common stock, respec- 
tively, exercisable as to 27.78 percent of cach option at $30 per share between 
December 31, 1934, and March 1, 1985, as to 27.78 percent at $35 per share be- 
tween December 31, 1936, and March 1, 1937, and 44.44 percent at 340 per share 
between December 31, 1938, and March 1, 1939, Sharos not purchased during 
either of tho first two periods specificd may be purchased up to the end of the 
eootd period at 835 per share, and thereafter at $10 per sharo prior to March 1, 

Similar arrangements exist for the employment of David Bernstein, vice presi- 
dent, to aupervise tho finances of the company at a weekly salary of $2,000, certain 
allowance for expenses, and 14 percent of the combined annual profits, and grant- 
ing an option upon 50,000 shares exorcisable upon the same terma indicated above. 
Sinco 1926 the board of directors from year to year has authorized payment to 
Nicholas M. Schenck, pronicent & percentage compensation based on 2% percent 
of the combined annual profits in addition to a weekly salary and a certain allow- 
ance for expenses other than traveling expenses (Loew's Incorporated (RS 2- 
1892), as amended). Since 1932, Mayer, Thalberg, and Rubin’ voluntarily 
accepted a reduction in weekly salaries to $3,250, $3,250, and $1,000, respectively. 
For tho fiscal year ended August 31, 1935, the sum of $1,013 058 was pald the part- 
nership as the percentage componsation referred to while total romunoration 
received by Bornstein was $182,711.88 and by Schenck was $265,176.80, 


It. INTEREAT IN CONTRACTS 


Tho persons conescubng. che management generally are not precluded from 
entering into contracta on behalf of the corporation with themselves or with cor- 
porous in which they are also interested. Articles of incorporation frequently 
ave a provision cove ng the point, usualy requiring that the interest of a direc- 
tor in the transaction disclosed to other directors, though not neccesarily 
prohibiting the interested director from i For example, the following in 
ne erilclee coe {ncorporation, November 29, 1932 (Delaware) of Dejay Stores, 
no, : 
pe n the absence of fraud, no contract or other transaction between 
the corporation and any other corporation or any individual or firm shall be in 
any way affected or invalidated by the fact that any of the directors of the corpora- 
tion is interested in auch other sorporstlon or firm or personally interested in such 
contract or transaction; provided that such interest shall be fully disclosed or other~ 
wise known to the board of directors at the meeting of ssid board at which such 
contract or transaction js authorized or confirmed; and provided, further, that at 
such meeting there is present a quorum of directors not so interested and that such 
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contract or transiction shall be approved by & tnajotity of siieh quorum. Any 
director of the corporation may vote upon any contract or other trntisivtlon 
between thia got paration and any subsidiary or aftiliated corporation without 
régatd to the fact that he is alsv a director of such subsidiary of aMllated cor- 
Joration, ' 
: Likewlse the interested director of Addreasograph-Miltigraph Corporation 
(RS 1-683) fs barred from voting, On the other hand, he fs not by RW. Macy & 
Co., Ine. (RS 2-3305), Kopperes Gas & Coke Co, (RS 1 655), The Dintond Mateh 
Cu. (RS 1-378), 

The proposed prospectus of Tampax, Ene., was ainonded to frelude reference to 
the provisions of fte articles of fneurporation concerning transactions by its direc- 
tors who might have an intereat. adveree to that of ‘Pampas, Ine.: 

“The corporation may enter into contracts or Cransact business with one or more 
of its directors, or with any fri in which one or more of its directors are partners, 
or with any corporation or association fi whieh any one of its directors is a stock- 
holder, dtrector, of offleer, and auch contract of transartion shall not be invalidated 
or fin answise alfected by (he fact that auch director or directors have or may have 
intereats thorefn which are or might be adverse to the Interests of this corporation, 
even though the vote of the director or direetura having such adverse interest 
Bhall have heen necessary to obligate thia corporation pot euch contract or 
transaction: and no director or directora having sich adverse interest: shall be 
liable to this corporation or to avy atock holders or creditor (hereof, or do any other 
wraon, for any loss Incurred by it under or by reason of any such contract or 

ransaction, vor ahall any auch director or directora be acoountable for any gains 
or profits realized thereon; alwaya provided, however, that such contract or trat- 
eaction shall at the time at whith it was entered Into have been a rensonable ono 
to have been entered Into and shall have been upon terma that at that tine 
wore falr.’—Tampas, Ine. (RS 2-2408), article tenth, paragraph 4, artietes of 
incorporation. 

Fr. ANNvAt Meetrinas 


The place selected for tho annual meeting, tho required notice of such inceting 
and the provisions for conatitution of a quorum apparently aro frequontly doter- 
mined by a desire on the part of the management to abridge the exorcise of what- 
over Periipation in management the security holders may, in terms, have under 
the charter. 

Thus, somo queation may be ratsed as to the posalble degree of participation In 
management polictor by tho stockholders of Bankers Income Shares, Ltd. (RB 
2-2000), where the charter provides that at anntial meetings action may be taken 
by show of hands of stockholders present, of whom two constitute a quoruin, 
and notice of tho annual meeting, which may be held any place, need be given 
only to residents of Nowfoundland and by poating 24 hours prior to the date of 
meoting in the office of the company in Newfoundland, 


G. Revonts to Stock Houpmra 


A number of fatration atatemonts on filo with the Commission contain 

teporta to stockholders. An illustration of a not uncommon type of report made 
to stockholders {s afforded by the registration statemont of panne Copper Cor- 
poration (file No, 2-2600). As required by the form upon which tho atatemont 
was filed, copics of a series of reports mado to atockholders at Intervals over a 
6-year period wero furnished as exhibits. By an amendment to its registration 
statement dated Decombor 29, 1037, tho rogistrant disclosed tho following facts 
with respect to tho contents of these reports to stockholders. ‘Tho quotations 
are from tho amendment: 
- “In connection with the annual pee of the registrant as of February 10, 
1930; January 5, 1031; Ootober 1, 1932; July 1, 1983;;March 8, 1934; Iebruary 2, 
1935; March 11, 1935; and February 29, 1936, which are Inoluded In oxhibit B 
to tho rogistration statemont proper, It should be noted that: 

(1) In the report of February 10, 1930, the result of a diamond drill holy was 
described and: the statement mado that ‘it proves tho oxistence of commorolal 
ore’ for a certain depth below the thon present deepest workings at that particular 
point. Tho quotation is from a report by the then general manager of the com- 
pany and registrant believes it would have been more accurate and informative 

o eay that tho avorage copper content of sald hole was 0.62 porcent copper. ° 
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(8) (a) In the report of October 1, 1982, registrant stated that ‘the ore-bearing 
mongotiite covers about 1,000 acres of which some 5U0 acres aro considered to be 
very probable productive, as indicated by scout drill holes and seattored develop- 
ment work,’ and further stated that ‘it is estimated that within this particular 
block of ground are developed some 48,000,000 tons of sulphidg copper ore (dis- 
setninnted uniformly throughout the area), containing more than 1,000,0°0,000 
pounds of recoverable copper tnetal’. 

“Attention Is called to the fact that this estimated statetnent as to 500 acres 
heing very probably productive does not concur with the Hutchinson report, 
which esthuates 1,000 aeres of monzonite, of which 400 aeres can be considered 
favorable aud 170 acres of the 400 probably productive. 

“Hutchinson in ta said report, estimated that in 1926 there were contained in 
tho Bagdad ares 20,935,580 tons of proven ore. After additional development by 
regiatrant in 1028, 1920, and 1080 under the supervision of Qeorge G, Thornas, Its 
then general tnatager, he reported on January 5, 10381, tu registrant that the 
tonnage had been doubled to 48,000,000 tons by the increase in the average 
thickness of the ore body from 104 fect to 240 feet and slightly lowering tho 
average grade. Registrant has no detailed data to support this estimate. 

“The words ‘disseminated uniformly throughout the areca’ were intended as a 
relative terin: the Idea being to distinguish the Bagdad ore occurrence, viz., sinall 
particles of the copper mineral occurring as specks within the general rock mass 
as distingulshed from ore, as it occurs in fissure veins or lenses replaced in 
limestone, ete. 

"(b) In tho satne report registrant referred to its research in connection with the 
Wetherbeo process for converting copper concentrates into electrolitic copper and, 
to illuatrate its possibilities, gave the market price of copper at theitime of shipment 
to the sincller and the net price to registrant from tho smnelter and then sald, 
‘Whereas, on sales of electrolitic copper made direct to the consumer, the Sony 
received tho full market price for the copper, less 6 mills per pound for freight.’ 
Registrant did not intend in theao statoments to say that it was about to use this 
process ina commercial way or that the difference between market price of copper 
and smeltor returns would all bo profit to the user of the process or that there would, 
at that time, have been any profit in the uso of such process, although the experi- 
ments nade by registrant did at that tine indicate a saving In tho uso of such 
process. 

* * * * * * * 

(4) (b) Undor tho heading ‘Current Assets’ in the balance sheet included in 
sald report of July 1, 1038, thero fg inchided ‘Other securitios, $101,840.65.' 
This Item representa an investment of $100,000 In stock of Bagdad Copper 
Products, Inc., and an investinent of $1,340.65 in] patent ($1 thereof representing 
value of process and the balance representing patent expenditures), These 
items are not current assets and should not have been included under the heading 
‘Current Assets’ in said balance sheet.” 

Anexcerpt from & prospectus on file with the Commission diacloses the accuracy 
and sufficiency of the information furnished preferred stockholders to enable them 
to forin a judgment as to the merit of a given course of action on their part. 
Tho following {5 a quotation from the proabogte: 

“The offer of (name oinitted) dated April 1, 1935, exhibit T--2, filed with the 
poaetratiun statement contains the following omissions and misstatements of 
act: 
“(a) Tn paragraph 3 thercof reading as follows: 

‘Whereas the holders of preferred participations of your company do not have 
FT A for their shares becauso of the fact that they are paid a fixed 
dividend; 

“Pho statement that the preferred stockholders ‘are paid a fixed dividend’ fs 
not complete because it should have been stated that the preferred-stock holders 
wero entitled toa noncumulative dividend of 12 percent per annum plus the right 
to participate as a class to the extent of 50 percent of any additional dividends 
deelared and pald In any one year. . 

ee) In the last paragraph thereof reading as follows: 

You will note that such action on the part of the present holders of the com- 
mon participations will be a financial detriment as far as dividends and income 
aro concerned, because, while under the present arrangement they are receiving 
fifty (60) percent of the earned profita as dividends on their participations, they 
will be in a less favorable position as far as receiving such dividends, in the event 
this proposal Is aceepted, In spite of this situation but in order to promote the 
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best interests of the holders of the preferred patie ations, and in order to enable 
the company to pone by the acquisition of additional properties, we are naking 
ene foresolng offer to the company, to be accepted upon the terms set forth 
herein, 

“The foregoing is an inaccurate statement of fact: 

“(i) Because there was no financial detriment suffered by the common-stock 
holders since no cash dividends had been declared or paid to them; 

“(@i) Because upas acceptance of the offer and the reclassification of the stock 
the common stockholders wore entitled to any cash dividend over the requirement 
of Bevinent of dividends to any preferred shares still outstanding and not converted 
an 

“(iii) Further because the concluding portion of such paragraph commencing 
‘In spite of * * * ' while purporting: to be factual is not factual but argu- 
mentative. 

“The references in exhibits I-1, I~-4, and I-5 filed with the registration state- 
ment to the valuation of $250,000 as representing the consideration for the rights 
surrendered by the then common stockholders omit to state that such valuation 
was imposed upon the company by the then dominant common stockholder 
(name omitted), and was fixed by the board of directors arbitrarily and without 
reference to any consideration other than (name omitted) proposal—exhibit I-2.” 


Senator O’Manoney. You were also asked to furnish material with 
respect to the disparity in the voting power of stock of the type to 
which you referred yesterday, where one corporation had 200,000 
shares of stock, 100,000 of which were sold for one cent a share and 
the auher 100,000, without voting power, were sold for a much larger 
sum 
Mr. O’Brien. $250,000 to the public. We are now compiling 
statistics of that sort from our public records and further memoranda 
will be delivered to the committee covering that point. 

Senator O’Mauoney. Thank you. When you have it ready, we 
will put it in the record. ; 

The committee will stand in recess until tomorrow morning at 
10:30 o’clock. ; 

(Whereupon, at 12:15 p. m., a recess was taken until the following 
day, Friday, March 4, 1938, at 10:30 a. m.) 
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FRIDAY, MAROE 4, 1938 


Unitep States SENATE, 
SuBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C., March 4, 1938. 
The committee met, pursuant to recess, in room 212, Senate Office 
Building, at 10:30 a. m., Senator Joseph C. O’Mahoney presiding. 
Present: Senators O’Mahoney (chairman), King, Borah, and Austin. 


STATEMENT OF BENJAMIN C. MARSH, EXECUTIVE SECRETARY OF 
THE PEOPLES’ LOBBY, WASHINGTON, D. C. 


Senator O’Manoney. Mr. Marsh, you may proceed, if you are 


ready. 

Mr. Marsa. My name is Benjamin C. Marsh. I appear here as 
executive secretary of the epee Lobby, with headquarters in 
Washington, in the Burchell Building. ; 

Senator O’Manoney. You have appeared before this committee at 
other times, I presume? 2 ; 

Mr. Marsu. Mr. Chairman, it is 20 years ago this week that I came 
to Washington. ; ; 

Senator Boran. And you have been running things ever since? 

Mr. Marsu. I am beginning to have more and more respect for 
facts instead of theories than I think some of the members of the 
Senate and House of Representatives have, because you can work 
theories until election comes. Then you get down to facts, and you 
cannot, by referendum vote or judicial ukase, change economic laws. 
I have been in most of the big dictatorships, except Japan, and I do 
not want to go there. I would like first to read a brief statement, if 
I may, and then go into some detail and make some suggestions. 

will say first that the principle of this bill was very carefully dis- 
cussed by the board of the People’s Lobby which includes Bishop 
Francis J. McConnell, president, Dr. John H. pie ia aac president 
of the National Economic Association, Dr. Harry W. Laidler, former 
director of the Bureau of Economic Research, and others; and they 
Approved the principle. . ae 

think in 1918, when I was with the Farmers’ National Council, 
of which Senator Borah will no doubt recall the late George P. Hamp- 
ton, was director, Mr. Steele of Pennsylvania introduced a bill 
incorporating the same principle of regulation of corporations. ‘| 

To fulfill the decl purposes of this bill it must be amended to 
coyer all corporations. as it was when it was originally introduced. 
With that, it is valuable chiefly as a means to prove the necessity for 
repealing those Jaws which have made large corporations a menace, 
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and to onact legislation which will retain tho officiencies of large-scale 
control and production and make them inure largely to the benofit of 
producers and consumers, which, of course, is the purpose of this bill. 

The proposed bill applies only to corporations having gross assets of 
over $100,000. In 1934, over two-thirds of all corporations—280,913 
out of 410,626—-had total assets tndor $100,000. . 

I do not want to criticize previous witnesses, but I will call attention 
to the inaccuracy of the statement of Mr. Cunningham, if [ undorstood 
him correctly—and if not, the minutes will correct my misunder- 
standing—that this bill applics only to corporations having over 
$100,000 gross assets and would pormit the Federal Trade Commission, 
or whatever agency is created, to suporvise the accounts of 300,000 
corporations. There was some discussion over whether it would 
apply to gross or net assets. I want to call your attention to some 
figures in tho report on corporation incomes for 1934. 

Senator Austin, Who is that by? 

Mr. Marsn. That is the report of the Commissioner of Internal 
Revenue for 1934, just out within the last few days. Ihave not read it 
completely, but have tried to go over it as carefully as I had tho timo. 
It divides all corporations into total assct classes, 

Senator Austin. What page? 

Mr. Mansn. Page 72, table 5. 

This report shows that this bill applies only to about 130,000 cor- 
porations at most. I will say very frankly that, if it is necessary just 
to try this out, I would have it even apply only to corporations with 
assets of over $50,000,000. I will give you some striking figures rela- 
tive to these big corporations, which will indicate why as Senator 
Borah polnted out yesterday in certain lines a few large corporations 
were able to dominate tho situation. This is tho basis of our figures 
as to how many corporations would be covered by this bill. 

b penntor Boran. How many did you say would bo covered by the 
ill? 

Mr. Mansu. About 130,000. Out of 410,626 corporations, 280,013 
have total assets under $100,000. Of course, that is for 1934. There 
may have been some change since then. 

I would like to read some of the figures given by Mr. Robert H. 

ackson recently in an address published in the New York Times, 
showing what has happened to somo of these big corporations, I think 
approximately 22 of them being listed, giving the profits and deficits in 
1932 and 1936, I might say, before and after New Deal treatment. 

The United States Steel Corporation in 1932 had a deficit of some- 
thing like $71,000,000. Thon in 1936 it had a profit of $50,583,000. 
I saw the figures for last year, 1937, and they amounted to almost 
exactly $100,000,000. 7 

Senator Austin. Where did you get those figures you aro giving us? 

Mr. Marsh, I saw thom in the New York Times, taken from the 
report of the United States Steel Corporation. . 

Senator Austin. Did you check up on the figures in that list you 
are now peterring tot ee ee 

Mr. Marsu. No... It was in the New York Times. |, 

Senator Avastin. That list was first used i Bey a Robinson on 
the floor of the Senate, and afterward used by Mr. Jackson in the 
address you speak of. Did you take the same corporations in thut 
list, abotit 20 of them, and see what profit they earned last year, 1937? 
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Mr. Manrsu, No; I did not. Some of them, I imagine, earned less 
in 1937 than in 1936. Thatis the year for the figures I am presenting, 
and I think they are probably correct. I think Mr. Jackson may be 
more accurate in his figures than in his theories, I am not sure. 
Ono is easier to get at than the other. 

’ ‘These smaller corporations, with total assets of $100,000 or less, 
had only about one-fourth of the total assets, but close to one-sixth 
of the total gross sales, and one-seventh of the total compiled receipts. 
I am again summarizing the Governmont’s figures. The cost of 
goods sold by these smaller corporations, including wages, was almost 
one-sixth of the total, and as many of them were too poor to install 
expensive machinery, they were, of course, large employers of labor, 
in the aggregate. 

The information required and conditions prescribed as a basis for a 
Federal license are admirable, Before I finish I would like to suggest 
somo additions for your consideration. 

After watching legislative procedure in Washington for 20 years, and 
11 years before that in Albany, I recognize you really do not achieve 
perfection, except in political platforms, without a long effort. J 
think this is one of the most vital bills, after studying legislative 
wrocedure pretty carefully, that has ever been before Congress. 

hether you are going to havo socialization of industry, or whether 
you aro going to make the present system ovolve a social service, it is 
of vital spat iance that you do not try to pay returns on a fictitious 
capital or falso valuc. If you are going to havo public ownership, it 
is important that you do not pay champagne prices, as Uncle Sam is 
inclined to do, under any administration, for watered stock. 

This bill if of the utmost importance, because we have got to decide 
whothor we are going to continue to encourage private initiative, or 
whether wo are going to have some kind of regulated monopoly, or 
whethor wo are going to have public ownership. I am not sure which 
we are going to have. I am sure we are not going to continue the 
wy wo have been going. : 

ho bill should bo passed, in my judgment, though, if limited to 
corporations with Fee assets over $100,000, it should be supple- 
mented by Federal wages and hours legislation I was most keenly 
interested in the dinner last night on the twenty-fifth anniversary of 
the Departmet of Labor to hear a former president of the Chamber of 
Commerce, Mr. Henry Harriman, say he hoped child labor was a 
thing of the past. 

Because the bill is an essential preliminary to end the conditions 
leading to private monopoly, it is important to record that it cannot 
end, but merely curb, such monopoly. To end the dangers of private 
concentration, high tariffs, monopoly of natural resources, private 
credit, and patent excesses must be ended. 

Senator Austin. Will you permit an interruption at this point? 

Mr. Marsn. Yes. 

Senator Austin. I am wondering about the use of the term “private 
ore What do you mean when you speak of eliminating private 
credit 

Mr. Manan. I put a dollar in the savings bank, and that bank can 
theoretically issue credit up to nine times that dollar, and charge 
interest on it. It may not be exactly nine times, but it is several 
times, I think that is wrong. I think we have got to have socialized 
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banking and credit. I think the President made 2 great mistake in 
not doing that when he came in.. I think that is one of the basio 
things he should deal with. 

Private anonopoly is indefensible, but many undertakings must be 
monopolistic to be efficient, and these must be publicly owned. I say . 
again that whether you believe you are going to have public ownershi 
or private ownership, this bill is of vital importance, because it wi 
affect whatever the future of industry is going to be. 

‘I have compiled from the report of incomes for 1929, 1932, and 
1934, comparative figures of the various classes of corporations. 
do not want to take the time to read all of it, but I would like to have 
it incorporated in the record. 

Sonata O’Manoney. We will be very glad to have that in the 
record. 

(The document referred to is here set forth in full, as follows:) 


Comparative statement of corporations submitting balance sheets to Bureau of Internal 
Revenue for 1929, 1982, and 1984 


[Amounts In thousands) 


392,021 410, 
Oen Os $301, 306, 677 
170 917, 202 19, 960, 857 
11, 916, 864 19, 083, 71 
91, 711, 7 108, 553, 151 102, 761, 495. 

85, 225, 921 47, 310, 414 604, 
Capit 100, 957,923 | 97,488,002 | 104, 046, 105 
Burp! 55,111,204 | 45, 663, 746 36, 639, 126 
Cas 8, 355, 662 3, 853, 943 4,817, 631 
10, 676, O71 8, 702, 708 2, 456, 080: 


NUMbOl....... ccc cence cecccc cece ccc ccencnecec nc ccceeneccceccecennnscceneee 618 761 
ASSES... ncnncececwccccnccee ebesesdcecsiccevccesatesseesaccccscssuee 618 | $153, 167,932 
COSI. . iacassieccccouarcascescescescecesedcesecdassosusescsdcsscocecs 8, 447,610 ), 222, 199 
Tax-crempt investments. ...........cecscsccccccvcccccccccceweccesece 6, 828, 965 ML, 511, 250 
Real estate and equipment 58, 613, 888 742, 668. 
Bonded debt and mortgages 2B, 450, 222 27, 033, 216 
a BLOCK wcnwawecvsccccscosspesnnnssse 43, 439, 004 46, 700, 924 
Surplus and undivided profits, less deficit... 22, 616, 039 20, 604, 480 
Cash dividends pald...........----.---- 2, 200, 998 1, 189, 700 
Stock dividends pal 70,881 46, 764 
Total Income tar. .............. 131,770 : is 039 
}, 828 1,897,302 


Compiled net profit, less tax.... 


Mr. Marsu. As will be noted from this statement that is in the 
record, the number of corporations reporting in 1929 was 398,815. 
The total assets of those corporations, in round figures, in 1929, was 
$335,777,000. About 1933 or early 1934 I was talking to the late 
Senator Couzens, and I said: ‘‘Are you doing anything to meet the 
situation?” He was an experienced businessman, and I was not. 
I made money running a boarding club at $2 a week, in college, and 
that might indicate I had some business capacity, but not any large 
amount of business experience. aoe. 

Senator O’Mauoney. You might have become a monopciist if you 
had kept on. ws 
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Mr. Marsu. J would not have had a chance, because we still had a 
lot of free land and we had not developed mechanization. When the 
good free land is all gone and mechanization has reached the stage 
that it has in this country, you have an entirely different situation. 
Of course, chances were a little better, but the other fellow had a chance 
to get something for nothing, too. 

nator Couzens pointed out, and I am quoting him from memory: 

I think every major corporation in America ought to be put through the wringer. 
-Many of them are overcapitalized. They get along some way or another, but we 
will not solve our problem until we get them down to a fair capitalization. 

What happened? President Hoover adopted the policy of laissez 
faire, which I think means to let nature take its course and let the 
ne take the burden. What was the result? In the 3 years 

rom 1929 to 1932 the total assets of corporations dropped from 
$335,000,000,000 to $280,000,000,000, a reduction of approximately 
$55,000,000,000. 

Senator Boran. Between what years? 

Mr. Marsu. Between 1929 and 1932. Then we started in with 
the policy of the N. R. A. 

Senator Austin. May I interrupt you for a moment? 

Mr. Manrsu. It is not an interruption. 

Senator Austin. I want to ask you if you know whether or not, in 
that period to which you call attention, from 1929 to 1932, there was 
a tremendous contrast in the amount of capital that was poured into 
business in the way of financing new enterprises and refinancing old 
enterprises? For example, in 1929 you had that coincidence of the 
investment of more than 6 billions of dollars in new enterprises, whereas 
in 1932 you had in this country only 325 million. Between the 2 
years there was a sharp decline. Are you aware of that situation that 
prevailed in that period you are now pega W 

Mr. Marsu. Yes; I know there was a drop there of something like 
6 or 7 billions, partly because exorbitant prices were paid for what 
should have been acquired at a much more reasonable figure. 

I do not have the latest official figures. In 1934 there were 410,626 
corporations reporting. Their total assets were roughly, in round 
figures, 301 billion dollars, an increase, roughly, of 21 billions since 1932. 
If these figures which I quoted from Mr. Jackson’s speech are correct, 
then the high profits made in 1936 would indicate that we will prob- 
ably have the capitalization of corporations about back to the 1929 
level of 335 billions, or somewhere around there. 

heard Mr. Cunningham yesterday, and I think I have read prac- 
tically all the testimony before the committee on the original bill, 
and 1 have heard some of the witnesses here. What you propose to 
do is to require that, under a system in which the majority of the 
pools are willing to work and want to work but cannot, is to limit 
ases for property return to a fair figure and to bring about a different 
situation to enable those people to work. = + 

I got some figures from one of the financial papers the other day that. 
were taken from the Federal Reserve Board index, showing a drop 
from 117 to 81 in production within about 6 months, or about one- 
third. The present index is about 81, and the prospects are that 
although there may be a slight improvement urine March and 
April, there will not be any material improvement until late this year.. 
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During 1937 financial institutions increased their holdings of. arm 
lands by about 2,000,000 acres, compared with 1,500,000 acres taken 
over in the 2 years 1936 and 1936, and at the end of 1937 their total 
holdings were over 28,000,000 acres. The value of these holdings 
was about 989,000,000 compared with 906,000,000 in 1936 and about 
150,000,000 in 1929. 

Senator O’Manoney. What is the source of those figures? 

Mr. Manrsu. The Federal Reserve Board index of industrial produc- 
tion for the first figure and the second was tho Farm Credit Adminis- 
tration. 

Senator Kina. Does that include the real estate which was fore- 
closed and acquired? 

Mr. Manrsu. That includes most financial institutions, 

Senator King. Would that include homes? 

Mr. Mansu. Yes; on farms. 

Senator Kina. It was not farm loans, was it? 

Mr. Manrsn. It was farm homes, but not city homes. 

; Seueter O’Mauoney. Then that would exclude the Home Owners’ 
oans 

Mr. Mansu. Yes. Today the Federal Government owns 40 per- 
cent of the farm-mortgage indebtedness, or, roughly, two-fifths. 

Senator Borau. What was that statement you just made? . e 
Mr. Marsn. The Farm Credit Administration now holds, suehly 
40 percent of all mortgages on farms, including what wore forec osed 
and what are outstanding. é 

I want to compare and put in the record the figures of tho totals 
for 1932 and 1934, of the corporations with over $50,000,000 assets, 
because, as I intimated earlier, if you find it necessary in order to get 
this bill through to restrict it to corporations of over $50,000,000, I 
still think the bill should pass, although I hope you will not change it. 

: Seer Kina. Before you proceed further may I ask you a ques- 
tion 

Mr. Mansu. Yes. 

Senator Kina. My recollection is thet a number of years ago the 
high-water mark of value in the industrial life of all property, back 
in 1929, 1928, or 1926, the aggregate value of all property in the 
United States was about $270,000,000,000. Do your figures change 
that, or modify that? That was the high-water mark. A large part 
of that consisted of stocks and bouds which subsequently were greatly 
reduced in value. I am prompted to ask the question in view of 
tho fact that your testimony would indicate a larger value of prop- 
a irae personal, or mixed, than the figure I have just indicated. 

r. Marsu. These figures include all assets and other invest~- 
ments, total assets, cash, tax-exempt investments, real-estate invest- 
ments. I have omitted inventories, but with all the assets included 
I think there is no conflict. 

Senator Kina. I understood your statement to be that the value 
of all corporations was over $300,000,000,000, and that is greatly at 
variance with any figures I have ever heard. I understood the value 
of all property in the United States at the high-water mark was about 
$270,000,000,000. ; me: a. di ai 

Mr. Marsn. I did not make myself clear. The total assets for 1934 
were $19,960,000,000. Notes and accounts receivable were $40,- 
525,000,000. Inventories amounted to $14,311,000,000. Invest- 
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ments and tax-exempt investments were $19,083,000,000. All those 
included in the aggregate amount to around $301,000,000,000. 

Senator Kina. However, a good deal of that was stocks and bonds. 
Would you call that property? 

Mr. Mansn. No. 

Senator Kina. They rest upon the credit of the Government. 
They rest upon real estate. They are not real property. 

r. Mars. Yes. I would not call them property. They are 
evidences of indebtedness which are a charge upon wealth and pro-. 
duction, I think your point is well taken, Senator King. I used the 
figures I got from the Government. 

Senator Kina. You are just giving the paper assets, and not the 
real value of the property. 

Mr. Maren. I did not give the real value, perhaps. I gave you 
what the Government called the value of corporate assets in 1934. 
. I call your attention to the fact that 761 corporations, with over 
$50,000,000 assets, had capital assets of nearly $48,000,000,000. That 
was represented by 761 corporations out of something over 410,000. 
It is very significant to me. Maybe you will not agree with me, but 
it is very significant to me the way these large corporations are 
criticizing the Government, but are playing safe by buying tax-exempt 
Government bonds from Uncle Sam. Of course, Uncle Sam is the 
devil dehorned to them, but they are mighty grateful to have some- 
body supply them with nontaxable income. 

Senator Avastin. Do you not think that has resulted from another 
this, and that is the concentration of investments? 

r. Marsu. It may be so. WhenI heard Mr. Cunningham and 
other businessmen criticize the Government for doing anything, my 
answer was: “You fellows thought you knew how to do it. You 
practically ran the country for 50 years. Why in heck don’t you do 
it now?” Since they got us into the mess we are now, and they now 
criticize and object to everything, saying it is wrong, I say it is rather 
unjust. 

would like to read a letter from the comptroller of the United 
States Steel Corporation, which I hope you will put in the record. 
I could not decipher his signature. I suppose they wanted it so you 
could not identify the name. It is on the letterhead of the United 
States Steel Corporation. I asked for the figures of the corporation 
and he wrote to me on February 25 as follows: 

Responding to your letter of the 23d instant, would advise that the investment 
figures which you request are not available. . 

You are probably aware of the fact that the corporation itself owns no fron 
ore or coal properties. 

I know they listed them with the’ Bureau of Corporations for some- 
thing like $700,000,000, and the Government’s valuation was $100, 
000,000, but the $700,000,000 stood. That is a remarkable statement. 


It has investments in capital stocks of iron ore and coal subsidiaries. 


That is in line with the point made yesterday about subsidiary 
corporations. 


The corporation’s investment is represented by mixed physical property and 
& separation into component parts would be purely arbitrary. : ; 
. The annual report of the corporation for the year 1937 is in process of compila- 
brag A copy of same will be forwarded to you as soon as it Is ready for distribu- 

on. ae Ne Po 
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I would pues that you invite the comptroller of the United 
States Steel Corporation to appear before your committee, and ask 
him about those things. If the United States Steel Corporation owns 
all these subsidiaries, you might get some interesting information 
from him. 

I would like to suggest some amendments to the bill. The first is 
on page 7, as to information to be acquired. I have discussed these 
things with several economists in various Government departments. 
I will not go into much detail, but I suggest them for your considera- 
tion. They are as follows: 

First, the extent to which capitalization has been increased as a 
result of mergers; second, on what basis the capital assets are appraised, 
and particular] natural resources owned, and rights-of-way in city 
and country; third, the nature and current value of investments not 
tax exempt; fourth, the nature of notes and accounts payable. 

Senator Austin. What do you mean by “the nature of notes and. 
accounts payable’? t 

Mr. Marsu. Just what they are. They listed in 1934 notes and 
accounts payable of slightly over $27,000,000,000. I do not know 
what that represents. That is a very large proposition. It reflects 
what deductions these corporations can make. I think it is a good 
thing to know their nature. I would like to know what they mean 
by it. I do not know. Perhaps I am too ‘inquisitive, but I think 
conditions justify that. 

Senator Austin. Do you mean that you would like to ascertain 
what proportion of those accounts and notes are customer notes, 
and what proportion, if any, are nonbusiness transactions? | 

Mr. Marsu. Yes; and to what extent they are going into the 
stock market or other methods of carrying on their business. 

Senator Austin. That would not be involved, because that deals 
with other transactions. These are notes and accounts payable to 
corporations. 

Mr. Marsu. That is what I would like to find out; how they use 
them, and why? 

Senator Kine. Mr. Marsh, if it will not interrupt you, I should like 
to ask you a question. I happen to know something about these cor- 
porations, being on the Finance Committee, and the committee has 
received many of these reports in reference to refunds and claims made. 
In tnaking their tax return they are compelled to make a complete 
disclosure under oath of their assets and libilities. Some of those 
maj,ters to which you refer would be revealed in the returns which they 
submit to the Treasury Department. 

Mr. Marsn. But, Senator King, if I correctly understand it, those 
returns are declared under anodth‘of secrecy to the Treasury Depart- 
ment. ° 

Senator K1ne. No. It is examined by the committee of the Senate 
and the House. We have examined many of them. 

Mr. Marsu. I understand the Ne rd is to find out whether they 
pay taxes. The purpose of this bill is not only to find out whether they 
pay taxes, but whether their capitalization 1s justified, as a basis for 
earnings: It is an entirely different thing, it seems to me, if you want 
to go into that more fully. 

here are one or two other points, to which I would like to call your 
attention, as follows: 
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Fifth, the liability not distributed; sixth, the growth and purpose. 
of surpluses and undivided profits; seventh, patents held and how 
obtained; eighth, labor policies: ninth, customs duties enjoyed. 

In 1934 Secretary of State Cordell Hull said: 

A large section of our industry is maintaining an artificial price situation, is 
endeavoring to move forward under the heavy burden of inflated capitalization, 
excessive overhead charges, wasteful overcapacity, and obsolete units and equip- 
ment. Never was improvement in industrial efficiency more needed than now. 
We cannot hold our place in the world if industry is to rely on doles, subsidies, 
and other artificial arrangements which bolster and keep alive inefficiency at the 
expense of the progress and expansion of the vigorous and efficient units in our 
economy. We must come down from our artificial stilts to solid reality if we 
are to achieve substantial industrial prosperity and if we are to hold our place 
in the world market. . 

If I correctly construe this bill, that is just what it wants to do. 

Senator Austin. May I interrupt you again? 

Mr. Marsn. Yes. 

Senator Austin. You have made a statement as to the effect of 
the present income-tax law upon the elimination of water from the 
statements of corporations, in which they return the capital-stock 
tax. You will recall there is a provision for them to restate the capital 
structure, and they are allowed a good deal of latitude in restating 
that value for the purpose of the capital-stock tax. Have you ascer- 
tained how much of a deduction is made in these assets statements? 

Mr. Mansu. No; I have not. Very few corporations have made 
reports since that law went into effect. Some have, but not very 


many. 

Senator Kina. Nearly all the oil companies and mining companies 
make such statements. It is important in order to determine the 
tax. They make them high enough or low enough so they will be 
advantageous in the-matter of tax. 

Mr. Manrsn. You have the same situation with the railroads. Ido 
not have those figures, Senator Austin. 

I would like to make a bit of analysis of some of the corporations 
that would be affected. Of the gross sales in 1934 of the 410,626 
corporations reporting, amounting to $72,824,942,000, the 761 cor- 
porations with assets of $50,000,000 and over reported $14,391 ,582,000, 
or nearly one-fifth. Of these 761 corporations having in 1934 $50,- 
000,000 and over capital assets, 1 was agriculture and related indus- 
tries; 27 were mining and quarrying; 128 were manufacturing; 1 was 
construction; 229 were transportation and other public utilities; 22 
were trade; 6 were service, professional, amusements, hotels; 297 were 
finance, banking, insurance, real-estate holding companies, stock and 
bond brokers. 

It appears there were all sorts of manufacturing corporations. For 
instance, referring to Senator Borah’s statement yesterday, of the 128 
manufacturing corporations having $50,000,000 of assets, or over, 17 
were food and kindred products; 4 were tobacco products; 3 were 
textiles and their products; 1 was leather and its manufactures; 4 
were rubber products; 5 were paper pulp and products; 2 were print- 
ing, publishing, and allied industries; 35 were chemicals and allied 
products; 3 were stone, clay, and glass products; 50 were metal and 
its products; 3 were forest products; and 1 was not identified. 

Senator O’Manoney. Would it any inconvenience you if we 
should ask you to suspend now? You are with us always, you know. 


se 
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Mr. Griffith, of the New York Board of Trade would like to make a 
statement, and wishes to return to New York. 

Mr. Marsu. I will be through within a minute. I have taken 
more time than I intended. I appreciate the courtesy of the com- 
mitteo. 

Senator O’Manonery. Very well. You may proceed. 

Mr. Marsu. I would like to put in the record a summary of an 
article by Ernest Davis, issued by the New Fabian Resoarch Buroau,. 
and published in London by Victor Gollauz, Ltd. It is a very timely 
pamphlet discussion of the price of public ownership, production for 
use, and so forth. 

eonatoe O’Manoney. We will be very glad to have that in the 
record, 

(The document referred to is here set forth in full, as follows:) 

Mr. Davis summarizes the position of the British Labor Party, 
which is to give “fair and reasonable compensation,” with the principle 
“basis of compensation might well be the reasonable not maintainable 
revenue of the undertaking concerned.” 

This statement obviously holds a lot of snares—net income of 
corporations varies 60 to 100 percent. 

Mr. Davis stated: 


In the main, there are two distinct ways of effecting the transfer from private to 
public ownership. First, direct government purchase. This method involves the 
owners being bought out for cash or government bonds, The state becomes re- 
sponsible for the payment of interest on the loans raised for the purpose and all 
relationship between the bond or stockholder and the industry ceases. Theo 
extent to which the industry would contribute to the revenues of the state out of its 
Prefts would be a matter of arrangement between the state and the industry. 

f this policy were followed such relationship would depend on the general financial 
polloy pursued by the government and upon any general economic plan adopted 
y it. 


The second method is the conversion of the industry into a public corporation 
interest-bearing stocks of the new corporation being created and distributed to 
the owners of the industries acquired. In this way the capital created to provide 
compensation to former owners is an obligation of the industry. 


As he points out: 


To assure the continued operation of the capitalist system throughout tho 
transition period, during which industry is being gradually socialized, nothing 
must be done which will stop the continued operation of privately owned add 
Anything done to frighten the capitalist into ceasing production of goods will 
cause the economic system to collapse. Confiscation of one industry would 
frighten the capitalist of every other industry, and would bring about such a fall 
in capital values that economic chaos would result. 


He further warns: 


Once capital charges have been stabilized at a high level the only improvements 
that a publicly owned industry can bring to the consumer or the worker will be 
achieved through increased efficiency and elimination of wasteful competition or 
overlapping, or through increased consumption. The per saving, that to be 
secured by reduced capital charges, will have been ruled out. 

Suecess or failure of a public enterprise may well turn not on the efficiency and 
ability of the board, but on the history of the companies it supplanted. 


His point is well taken: 


The equity holder, therefore, must continue to bear at least part of the risk 
which was always his or else he must accept a fixed rate of interest far lower than 
that received by him during periods of prosperity. He must sacrifice both 
income and capital for the greater security he would receive. 
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Mr. Davis does not stress the obvious fact that ending private 
exploitation of land and other natural rosources, private credit, patent 
rights, and tariffs—in short, repealing the legal basis of corporation 
exactions, would make public ownership easy and compensation a 
minor matter. 

I think it would be a Food thing if your committee would call before 
you or consult the Chief Economist.of the Federal Trade Commission, 
Dr. Francis A. Walker. I think his testimony would be very valuable. 
He was with the former Bureau of Corporations. . He helped make an 
appraisal of the United States Steel Corporation, and I think he can 
tell you a good deal about how corporations are capitalized. 

Even if you have to restrict this bill to corporations ‘with $50,000,- 
000 assets, it is a step in the right direction, and I hope it will be enacted 
by this Congress. It has been pointed out that dictatorships are 
now regulating capital much more than most democracies, This is 
developed in this book Dictators and Democracies, by Dr. Calvin B. 
Hoover. I hope in America we will use democratic methods. If we 
do not change the present methods, of industry, finance, and com- 
merce, I am not going to bet on the future. 

I thank the committee for the privilege of appearing. 

Senator O’ManoneEy. Thank you very much. 


STATEMENT OF M. D. GRIFFITH, EXECUTIVE VIOE PRESIDENT 
OF THE NEW YORK BOARD OF TRADE 


Senator O’Manonpy. Mr. Griffith, you may proceed. Please give 
your name. 

Mr. Grirrita. My name is M. D. Griffith, executive vice presi- 
dent of the New York Board of Trade, located in New York City. 
This appearance is made upon instructions of the executive com- 
mittee to convey the opinions of the members of the organization. 

ae O’Manoney. May I ask you to tell us what the board of 
trade is 

Mr. Grirritu. The New York Board of Trade is an organization 
of businessmen organized in 1873, incorporated by special act of the 
legislature in 1875. Our purpose is to promote the trade, commerce, 
and manulacte ot the United States, and especially of the city 
and State of New York. We are a membership body. 

Senator O’Manoney. How long have you been associated with it? 

Mr. Grirrita. 10 years. In May 1928 I assumed the office. 

Senator Kina. How many members do you have? 

Mr. Grirrita. We have 538. , Py 

Senator Kina. What businesses do they represent? 

Mr. Grirrita. It is-a very accurate cross section, I believe, of the 
business of the United States that is concentrated in New York. 
For example, we have among our membership aang all of the 
railroads, steamship lines, banks, insurance companies, ' A very large 
section known as our drug and chemical section had the very great 
honor of receiving. Mr. Donald Richberg last night at a dinner at 
which some 1,800: were present. It is generally. a cross section of 
New York business interests. . ee a ey ed 

Senator Kina. Some manufacturing? paats Min 

Mr. GrirritH. Yes. °°! ea hu : a ee ee 

Senator Kina. Are there any farm organizations? 
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Mr. Grirrita. No farm organizations. We have not been the 
popular, hail-fellow-well-met type of organization, being content with 
a small membership. 

Senator O’Manoney. You said that certain railroads are members 
of the board of trade? 

Mr. Grirrita. Yes. 

Senator O’Manoney. How many corporations would you say are 
members? ; 

Mr. Grirritu. I will be glad to furnish that to you. 

Senator O’Manoney. Well, approximately. 

Mr. Grirritu. A considerable number. 

Senator O’Manoney. It is prmarly an organization of corpora- 
tions, and not one of individuals? 

Mr, Grirritu. A large part of our members ore corporations, and 
wey designate a representative of the corporation to serve. 

nator O’Manoney. In other words, it is a picture of the com- 
mercial situation in the country at large? 

Mr. Grirritu. Yes. 

Senator O’Mauoney. Including large business institutions and all 
kinds of corporations? 

Mr. Grirritu. Yes. I think it reflects as accurately as possible a 
fair cross section of the business interests. 

Senator O’Manoney. You may proceed. 

Mr. Grirritx. The conclusions of our body were arrived at in a 
meeting of the members held on February 9 at 12 o’clock noon at the 
Hotel Roosevelt. Every member had been notified provious to the 
meeting that this subject would be submitted for consideration. 
The vote of the members at the meeting was unanimous. 

May I express our thanks for this privilege of being heard. May I 
emphasize that the earnest hope of our organization is to be.construc- 
tively helpful. I am under definite instructions to extend every 
possible cooperation. 

Tho purposes which this bill seeks to serve are commendable. In 
attempting to arrive at a better form of society and a better system of 
economy under a sound government, all thoughtful persons will join. 
That there have been evils and abuses in business no one will deny. 

Senator Kina. Corporations and individuals? 

Mr. Grirrita. Absolutely. That such evils and abuses should be 
stamped out and ruthlessly eradicated everyone will agree. The 
spectacle of government protecting citizens from the predatory few 
is to be applauded. If in reality there exist a limited number of 
soulless corporations, a limited nurnber of individuals, or a limited 
number of families who for their own selfish advantage and personal 
aggrandizement inflict suffering and hardship upon our citizens, 
depriving them of life’s comforts, necessities and conveniences, such 
condition should be brought to a speedy termination. But such 
indictments should be specifically made and specific remedies applied 
and we should not start from a premise comprising emotional general- 

While in complete agreement with the authors of this bill as to the 
ends to be attained, we are forced to differ respectfully on the methods. 
Our study was made of Senate 3072 introduced November 16, 1937. 
We have not had time nor do we believe that others throughout the 
country have had time nor opportunity under current demands to 
study the committee print introduced February 19 of this year. 


FEDERAL LICENSING OF CORPORATIONS 441 


We believe that Federal licensing of private business would be 
unwise in a republic at any time and expecially at the present. I 
have used the word “republic” in the earnest hope that our form of 
government remains a republic. But even ina republic there would be 
afforded under Federal licensing a rare opportunity for Government 
to exercise complete control over business. We would look to the 
future with grave misgivings, to the possible time when some future 
temporary administration of government might employ this power 
unwisely, when it might be possible for the Government to move mills 
and factories from one section to another, to uproot business and make 
it answer the demands of those temporarily in power. 

Senator O’Manoney. Do you think there is anyeiing in this bill 
which would authorize the Government to do that 

Mr. Grirritu. There is an impending threat that the license might 
be revoked. 

Senator O’Manoney. But only for specific cause. 

Mr. GrirritH. Yes; but cause can be found rather readily at times, 
if there is a strong desire to find one. 

Senator O’MAHoNngEY. May I say to you now that I am very much 
afraid that you, like several others who have criticized this bill, have 
fallen into the misconception that it is intended to give the Govern- 
ment discretionary power. It does not, and I know I speak for Senator 
Borah when I say it never was our intention to give the Government 
or any other governmental agency discretionary power to interfere 
in business, or to change the rules of business, or to interfere with its 
management in any way whatsoever. Perhaps the word “license” is 
an unfortunate word. I suppose most people think of a restriction 
when they heard the word “license.” But, actually, it means nothing 
more than a charter. Every corporation gets a charter of some sort. 

Mr. Grirritu. That is correct. 

Senator O’Manoney. It must get a charter from a public body. 

Mr. Gnrirrita. That is correct. 

Senator O’Manoney. And you have some here representing an 
organization which was given a charter by special legislation of the 
Legislature of New York. 

r. GrirritH. That is correct. 

Mr. O’Manoney. Your organization has no power or authority 
that is not contained within that charter. 

Mr. Grirrith. That is correct. 

Senator O’Manoney. The purpose of this bill is merely to say 
that, if a corporation is engaged in interstate commerce, which is the 
field of commerce that is committed to the Federal Government by 
the Constitution of the United States, it shall come to the representa- 
tives of the people of the United States for a definition of its power. 
That is allit means. That is all we attempt todo. Do you see any 
real objection to that? 

Mr. Grirritu. Yes, Senator. 

Senator O’Manoney. If private individuals desire to organize a 
corporation to engage in interstate or foreign commerce, that is to say, 
enter the field which belongs to the Federal Government, they have 
only to go to a State to obtain authority to do anything that State will 
permit in the field that the Federal Government must regulate. 

Mr. Grirritn. Senator, the reason for that, it seems to me, off the 
record and outside of my limitations—— 
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Senator O’Manonry. Do you mean that you do not want to be 
quoted, do not want to have you remarks appear in the record? ~ 

Mr. Gnrirrita. No. I mean that I am speaking personally, and 
not under instructions. It would seem to me that your reasoning is as 
clean as a hound’s tooth, if you will permit that colloquial expression. 
However, it has been an established fact that there is a wide difference 
between the motives of the men who introduce bills and the ideas of 
the Congress that passes those bills, and the way they work out at some 
future time. Ido not want to be misunderstood or have it thought I 
am indulging in fulsome flattery, but it is generally known that the 
authors of this bill stand in very high regard throughout the country. 
They certainly would not want to do anything to business that would 
be in any way harmful. But we are not sure you gentlemen will be 
here, or that you will be on the bench when this bill is brought up for 
judicial interpretation. Ms od 

Thore is a vory great difference between the high motives of the 
men who introduce and pass these bills and the way they might be 
interpreted by the courts. We are hopeful that our courts will con- 
tinue to be the high tribunals they have always been in the past. We 
are going through great changes. Theo more we can reduce the possi- 
bilities of public evils and public abuses, it seems to us the safer the 
ground we are on. 

Senator Kina. You are apprehensive of the bureaucratic influence 
in the administration of the law? 

Mr. GrirritH. It is entirely possible, sir, that at ene future time 
wo may be faced with that problem. We are going through a tre- 
mendous evolution. Government is changing, business is changing, 
society is changing. It is our thought to try to keep the basic line 
straight. 

Senator O’Manoney. I can understand your fear, and I think I 
seo the basis for it. For example, tho Federal Trade Commission Act, 
which was passed in 1914, I believe, set up a body which was given 
authority to say for itself what was an unfair trade practice, 

Mr. Grirritu. Yes. 

Senator O’Manoney. Therefore, when corporations engaged in 
interstate commerce came before that Commission, they would 
depend upon the ruling of that Commission as to what did or did not 
constitute an unfair practice, an unfair trade practice. 

Mr. Grirritu. Yes; it was an indefinite term. 

Senator O’Manoney. And it depended upon what these particular 
individuals snid. : 

Mr. Grirritu. Exactly, sir. 

Senator O’Manonry. It did not depend upon anything in the law. 

Mr. Grirritu. That is correct, sir. 

Senator O’Manonry. The result of that was, of course, that with 
chanee in personnel there would inevitably follow changes in point 
of view. 

Mr. Grirritu. Exactly. 

Senator O’Manoney. And with changes in point of view there 
would follow changes in decisions? 

Mr. GrirritH. With a very honest point of view.. 

Senator O’Manoney. Honestly and sincerely. a 

Mr. Grirrita. Exactly. 
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Senator O’Mauoney. All of that is out of this bill. There is nothing 
in this bill which gives the Federal Trade Commission any discretion 
whatsoever with respect to what a corporation shall or shall not do. 
The requirements are set forth in the bill itself. 

Mr. Grirritu. Yes. 

Senator Austin. Mr. Chairman, may I ask a question at this point? 

Senator O’Manoney. Certainly. 

Senator Austin. I am asking it of the witness, but I would be very 
glad to have the answer of the Chairman. 

Mr. Griffith, I ask you where the boundaries of control are under 
these provisions which I quote from the bill, section 15, the first 
sentence on page 24; 

The Commigsion is authorized to prescribe, amend, and modify such rules and 
regulations, not inconsistent with the provisions of this act, as may be necessary 
to carry out the purposes of this act. 

And turning back to the purposes of the act, pages 1 to 4, I quote 
the last phrase of those purposes, to wit, lines 5 to 8 on page 4: 

It has become and is necessary to regulate the terms and conditions on which 
corporations may produce and diatribute commodities for the purposes of inter- 
state commerce, 

Taking those two together, whete is the limit? I must confess 
that I am unable to find it. ; 

Senator O’Manoney. Before you answer that, Mr. Griffith, let 
me answer my colleague. 

Mr. Grirritx. Certainly. 

Senator Kina. I think we should let the witness complete his 
statement and then we can cross-examine to our hearts’ content, 

Senator O’Manonpry. Very well. 

Mr. Grirritn. I appear as @ businessman, That would seem as 
wide as from one horizon to the other, and I think the answer could 
be found only after all the arguments are in, just what the decision 
is going to be. It does not seem to me that a decision could be 
arrived at from the language of this act. Have I answered your 
question? 

Senator Austin. Yes. 

Mr. Grirritu. It is very broad and very general. 

Senator Boran. You have answered it in accordance with Senator 
Austin’s view. ; 

Senator Avastin. I confess that is my view. 

Mr. GrirritH. I had those two points underscored. 

Senator Austin. I do not mean to shut off the Chairman. I want 
to hear his answer. - 

Senator O’Manoney. I am very glad to give it, and am-surprised 
oe it is necessary to explain it to such an eminent lawyer as Senator 
ustin. : a : 

‘The language on page 4 of the bill, which Senator Austin has quoted, 
is contained in what is specifically designated on page 1 as a declaration 
of policy. That is merely an explanation of the general policy, the 
point of view whiclr we hoped was the point of view of Congress in 
enacting the law. There is not a single regulation, not a single pro- 
vision of law in all that language. It is merely an argumentative 


delineation of conditions as they exist and the objectives to be at- 
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tained. It has no possible effect along the lines suggested. If it 
were eliminated from the bill it would not change the 3 ] one iota. 

With respect to the language on page 24, I can say just as definitely 
as it can be said that the rules and regulations there proposed are 

urely and solely ministerial rules and regulations. That section 
bes not in the slightest degree empower the Federal Trade Commis- 
sion to go outside tho four corners of the requirements of the bill, and 
in the declaration of Paley 

Senator Austin. May I ask one further question? 

Senator O’Manoney. Certainly. Are you cross examining the 
Chairman or the witness?’ | 

Senator Austin. I think it is very helpful to have the views of the 
Chairman. Where else in the bill will the Chairman point out the 
purposes of this act? 

Senator O’Mauoney. I should point them out in section 3, provid- 
ing for the issuance of the license; and in section 5, laying down the 
conditions of the license. 

Senator Avastin. Then why not eliminate section 1? 

Senator Boran. It would not change the legal effect at all. 

Senator Austin. I think it would remove a state of fog. 

Senator O’Manoney. I may say that when I first introduced the 
bill, which originally bore my name alone, I included a good deal of 
material which was not essential, largely for the purpose of education. 
Senator Borah was a good deal wiser than I, naturally, and he confined 
his bill to one particuar item, and that was the antitrust feature, the 
monopoly feature. It-might have been better if nothing of this kind 
had been put in. - He was considerate enough to allow me to retain 
the declaration of policy, because perhaps I had a little sentiment for it. 

Mr. Grirritx. May I say that if these requirements were an expres- 
sion of our hopes, an expression of the ideals that we want to achieve, 


.@ raising of the already high standards of Amerion living, a bettering 


of the condition of its citizens; I do not think there would be the 
lense objection to it; but, on-the contrary, we would all be for it. 
nator O’Manoney. If I could get you to say you would be for 
the bill if we would drop the declaration of policy, I would favor drop- 
ping it. say Tae guage ja ten cae a eee 
.-Mr..Grirritu. It would take a little more than that. - : 

I should like to point out the language “‘when it becomes necessary.” 
What is necessary? It is a very indefinite term, : When is it necessary 
for us to give public relief? Is it to: keep people from starvation, or 
is it to insure certain comforts end conveniences? | . We tar 

Senator O’Manoney. Under this bill, if it should become a law, 


‘ 


the functions of the Federal Trade Commission would be comparable 


to those of the Sécretary of State in most States of the Union by which 
charters are issued. The secretaries of state in the various States must 


-have and do have rules and regulations whereby they carry out the 


purposes of the statutes, ..; - 
« Mr. ‘Grivritu. Certainly. 


‘ 


» Senator O’Mauoney. If, for example, the incorporators of a now 


company would fail to supply all the information required by. the 
statute, the Secretary of State would notify. them, and the Secretary 
of State would have rules and regulations prescribing the manner and 
the method by which the material required by the statute is to be 
submitted. There is no substantial right or function included within 
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the power to make rules and regulations in this bill. Certainly none 
was intended. 

Mr, Grirritx. Of course, it is true that the Secretary of every State 
is limited. If he is going to perform a function to create this corpora- 
tion or legal entity, there certainly must be some system or method 
by which that is done. ' This bill, which I was going to come to a little 
later on, has for its purpose, superseding that power in the various. 
States and concentrating it in the Federal Government to issue & 
et of permit to transact business which is now the function of the 

tates 

Senator Borau. It is now the function of the States because the 
Federal Government has not exercised the power which is specifically 
given to it by the Constitution itself. . - 

Mr. Grirritu. That is correct, Senator Borah. ‘Some of us hope 
that will continuo, because under ‘that economic system we have built 
up we have accomplished some very remarkable things. 

Senator Boran. The State of Delaware may issue o charter, which 
is in effect a license, to a group of men to do business. When they 
get that license ‘or that charter they pay no attention whatever to 
State lines. 

Mr. Grirritu. That is correct. _— 

Senator Borau. They extend across ‘the continent. sa BO 

Mr. Grirritu. Yes. 

Senator Borau. And invade foreign countries, 

Mr. Grirritu. Yes, | 

Senator Boran. And exercise the power which has been given to 
them by a single State. |; 

_. Mr, Grirritu. Yes, ., . , 

Senator Boran. Among those powers is that, of engeging i ip inter- 
state commerce, |: , 

Mr. Grirritu. ' Yes, 

Senator Borau. The Federal Constitution has conferred that power 
exolantvel upon the Federal Government, to regulate interstate com- 
merce. Do you think it is wise and do you think it is a sound policy 

_to permit: the State of Delaware to say. upon what terms and condi- 
tions and with what auEnoriky business Pr) Il be carried on in every 
other State of the Union? .._,.. 

Mr. Grirrita. If you want a categorical. answer, 1 will make my 
answer yes. ;..: Me ee eek ee ee 
|. Senator Bonau. You do? Pied pat aeoe vi" ae 

‘Mr. Grirrits. Yes ‘ oe 

- Senator Boran. There i is whore the bill and you are ‘far; apart. ! 

Mr. Grirrita.. Yes. 

Senator Austin. May I: cask. 8 "question at this voint? 

Mr. Grirritu. I will give you my. reasons for-that, -. °° 5 

Senator Austin. Take the two, section 15 and the, rovision on 
‘page 3, lines 4 and 5, containing the words: ‘and ought to. derive 
their charters by authority of SOnEroes: Y What do you understand 
that to mean? -:. is 

Mr. Grirrita. I have andarsoored the ‘works, “ought, to” : because 
[find that in many of these sections I can go Fight straight. alon with | 
the first few lines until I reach the concluding. sentence, ; I do not 
know that I have answered your question, ‘or that I have understood 
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your question correctly. Do you mean what do I think the word 

‘ought” means? 

Senator Avastin. I am interested to know what you understand 
that word means.‘ I am in such doubt about it that I would like to 
get your understanding. 

r. GrirritH. I have the layman’s definition of the word “ought” 
something that is desirable but not mandatory, something that would 
be for benefit and not for harm. 

‘Senator Austin. Would you regard it as a purpose of this bill, as 
specified in section 15, section 15 making what goes before and what 
follows all a part of it by this comprehensive phrase: “to carry out 
the purposes of this act.” Taking the two together, this vesting of 
a bureau or commission with power to set up rules and regulations 
which would carry out these words, “and also derive their charters 
by authority of the Congress” as one of the purposes of the act? 

Mr. Grirritu. That is a very vague statement. It seems to me 
it sets up and establishes powers that may bo necessary to accomplish 
something which is not specifically stated. 

Senator O’Manoney. May f say it is not one of the purposes of the 
act, and I do not think it would be so interpreted by any court. 

Senator Austin. Thank you. 

Senator Kina. I understand the position of Senator Borah, just 
announced, to be that under the interstate commerce clause of the 
Constitution the control of interstate commerce extends to instrumen- 
talities engaging in interstate commerce, ‘and that control belongs 
exclusively to the Federal Government? | 

Senator Borau. I have no doubt that the Federal Government ma 
prescribe the instrumentelities and the only instrumentalities which 
may be engaged in interstate commerce. | 

Senator Krna. I do not agree with that. If that were true it would 

revent a man in Idaho from ae Ep ne a few potatoes across tho line 

to Utah, because that would interstate commerce.” It. would 
interferé with the individual liberty and destroy all economic and 
‘industrial life. ge ae wh 
‘' Senator Boran. I say that the Congress has the power to control 
‘interstate commerce and to regulate interstate commerce, and may 
also control those instrumentalities engaged in interstate commerce. 
Otherwise, it could not be effective. 

Senator Kina. We may argue that in some other forum. 

Senator O’Manonry. May I say that from the time of John 
Marshall down to. Charles Evans Hughes the Supreme Cocrt has 
held the view announced by Senstor Borah, that the control and power 
to regulate interstate commerce is vested exclusively in the Fedoral 
Governmont and cannot be interfered with: by the States when the 
Federal Government chooses to exercise it. i a. at 

' Senator Austin. May I interpolate this observation, that that 
power cari'be and is exercised just as effectively, just as often, where a 
corporation ‘that is erigaged in interstate commerce gete itscharter 
from a State, as it could ever be if it got its charter or license from the 
Federal Government. "0 nt 
Senator Bora. Yes; but John Marshall said it is not for the State 
‘to say what instrumentalities shall be‘used, but the Federal Govern- 


bs 


‘ment could uge its‘ own distretion, «°° ° 
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Mr. Grirrita, May I make this observation? Learned jurists 
may have different opinions as to political philosophies and functions 
of government. Asa layman and businessman, I think we would be 
inclined to feel that, even though it were within the sovereign right of 
government to do that, we might go to the word used in this act— 
“ought”. Maybe we ought-not to do it. Maybe we ought not to 
exercise the power which is inherent in the Government, especially in 
view of the fact that many citizens feel the exercise of that power would 
work a hardship and defeat the end to be accomplished. Granting 
that it is within the power of the Federal Government to regulate 
interstate commerce, we are not confronted with the alternative—~ 
“either this or nothing.”” That is the reason we have our antitrust 
laws. Effective enforcement of laws of that kind may stamp out the 
abuses without the necessity of setting up this central authority. 

Senator Boran. All these corporations are enjoying the privileges 
of the Federal Government in the sense that they are engaged in inter- 
state commerce, 

Mr. Grirritu. Yes. : ; 

Senator Borau. The channels of interstate trade are exclusively 
under the control of the Federal Government. 

Mr. Grirritu. That is correct. 

Senator Borau. The sole question is whether or not it is wise for 
the Federal Government to regulate interstate commerce and the 
instrumentalities engaged in interstate commerce, or whether it is 
wise for the Federal Government to regulate interstate commerce 
and let the States regulate the instrumentalities, 

Mr. GairrituH. There is a distinction between domestic commerce 
and our foreign commerce.. The Government of the United States 
will exercise a rather rigid control over our domestic commerce, but 
by the same reasoning it would not be necessary for the Federal 

overnment to exercise control over foreign commerce. . With respect 
to all these things which are imported from foreign countries, should 
we attempt to make sure that they are given at a price which is not 
disadvantageous to us? ; 

Senator Boran, Yes; but it regulates corporations in foreign trade 
if they come within our jurisdiction. : : 

Mr. Grirritu. Yes. 

Senator Bora. When they do that we may regulate their conduct. 

Mr. Grirritn. Yes. 4st \ 

‘Senator Austin. We try to do that sometimes. We have imposed 
as a condition of entry into this country that the goods shall comply 
with the similar conditions that are imposed by our Government upon 
mee oduction of similar goods in this country. 

r, GrirritH, They must be of a certain standard. ; 

Senator Borau. They come within the jurisdiction of this Govern- . 
ment when they send their goods in here, . 

Mr. Grirrirn. Yes. bt 

Senator Bora. And we may proceed to regulate them. 

‘Mr. Grirrirn. That is true. 

Senator Boran. You represent a body of organized business men, 
and we recognize your ability in dealing with business matters. The 
authors of this bill feel that there are abuses existing in business and 
commerce that should be corrected. What we would like, if this bill 
ig a mistake, is to have constructive suggestions as to how we can pro- 
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tect the people of the United States under tho law against these ovils 
and apure which everybody concedes have been practiced over and 
over again. 

Mr. Grirriru, Let me observe that “evils” is not a closely defined 
term. We speak of “wrongs” and “evils.” They are more or lees 
relative. Many things which seemed very bad in 1920 are not so 
regarded in 1938. You no doubt remember the advertisements of 
calicer cures, constimption cures, and worm cures, That was a good 
one. Today those things seem to be entirely wrong, They are 
evils inflicted on society. In those days perhaps our standard 
of right and wrong was not as high as now, 

Senator O’Manonny. Have vou been reading any of the cigarette 
advertisements that would lead the country to bolieve that cigarettes 
aré medicinal, good for the norves, and the best thing in the world for 
athletes? a 

Mr. Grirritn. If a man does not encounter them ho must spend his 
lifo in a dungeon without any intercourse with the outside world. 

Senator O'Manoney. Thero is no difference, so far ns ethical stand- 
ards are concerned, is there, between an advertisemont which pre- 
tends to cure cancer and an advertisement which induces the people 
to believe that tobacco is a healthful product? 

Mr. Grirritn. I am not Saying this because the tobacco people are 
members of our organization, [ do not know whether thoy are or 
aré not. I do not know about cigarettes, I do not smoke thom 
myself, My weakness is cigars or pipes. 

Senator O’Manoney. Of course, that is aside from tho issue. 

Senator Avatin. I think the cuegrstion just made by Senator Borah 
is a vory excellent one. I do think that leaders of thought in business 
ought to afford Congress some help in these matters. For example, 
take the Senate. 6 idea that 96 men in the Senate can wisely 
legiclate for the activities of 130 million people scattered all over the 
whole continent is simply overwhelming. We ought to have con- 
structive suggestions from business. I think all must agree upon the 
objectives of this bill. I have no pride in authorship, and I do not 
repeat it here because I would not try to stimulate the idea in your 
mind, but I think your organization should make some helpful sug- 

gestions on this bill. 

* ~. Senator Boran. The practice in the past has been to say that this 
or that is all right and should not be done, but there is nothing offered 
in lieu of it. I think something should be done in that respect, and if 
you people do not give it the benefit of your judgment the result may 
not be satisfactory to you. | 

Mr. Grirritn. I think that is another very high ideal. I want to 
be conservative in this statement. It is my considered judgment, 
dealing every day with businessmen, that they do want your help. 

Senator O’Matoney. I have no doubt of it. ; 

Mr. Grirrits. I think the building of high ideals is going to be 
one of the finest things we can do. ‘Businessmen feel considerab] 
disturbed at a time—I will not say what I was goint to say, but 
will let it go. } 

Senator O’Manoney. How far have you to proceed with your 
statement? ; 

Mr. Gnirrita. I have very little more. 

Senator O’Manoney. Very well. Proceed. 
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Mr. Grirritn. We foresee the possibility of those in government 
insisting that their friends bo made officers or directors of corporations. 
We foresee the possibility of forcing substantial campaign contribu- 
tions to the party at that time in power. We foresee a grave risk that 
a combination of politics and business may foster and promote the 
evils of business and politics rather than their virtues. 

It is our modest opinion that this bill would amount to a violation 
of States’ rights; it is another broad step in tho direction of centraliza- 
tion of power in the Federal Government. ! 

We feol especially that even if these objections were unfounded 
and our fears uncallod for this is not the opportune time to pass such 
1 measure. Woe aro going through a disturbed economic condition, 
Whether the present condition be a recession or a part of a major 
depression, it 18 serious. 

t seoms to be general agreed that our salvation lies in the upturn 
of business and the employment of our citizens in private enterprise. 

It is a great mistake to think of our American economy in the term 
of Ba ae Our economic system is a highly complicated and a 
very dolicate mechanism; easily disturbed, easily thrown out, of 
alinement; its ruggedness only applies to its recuperativo ability. 
Now is not the tim’ to administer a shock. With every business 
index falling, business needs the encouragement of government and 
not uncertainty. 

Mr, Chairman and gentlemen, the representative of the New York 
Board of Trade, respectfully thanking you for this opportunity, 
earnestly pleads that this bill be defeated. 

Senator O’Manoney. Let me say this additional word. From 
my point of view, it scems to be perfectly clear that the modern 
corporation is a major instrumontality of the national business which 
affects the whole national life of our people. 

Mr. Grirritu. Wo agree entirely. 

Sonator O’Manoney. The largo, modern corporations have become 
inate important to the economic life of the people than many of the 

ates, : 

Mr. Grirritt. I think so. It would require some comparison. | 

Senator O’Manoney. There has been a change in our economic 
conditions. 

Mr. Qrirrirn. Yes. 

Senator O’Manonny. A State cannot be admitted into the Federal 
Union until its charter is approved by the Congress in behalf of all 


Ne Gains Yes. 


Senator O’Manoney. The theory of this bill is that a corporation, 
which is more important in many instances than some State, some- 
times with more stockholders and employees than some States have 
people, ought likewise to submit its charter to the representatives of 
all the people before it can engage in interstate commerce. 

Mr. Grirritn. If we want to get bilge water out of the holds of a 
boat when tho sea is stormy, let us not take the bottom out. 

Senator O’Manoney. Certainly not. Thank you very much. 

ee committee will stand adjourned until next Tuesday at 10:30 
o'clock. 

(Whereupon, at 12 noon, the committee adjourned until Tuesday, 
March 8, 1988, at 10:30 a. m.) 
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TUESDAY, MAROH 8, 1938 


Unitep States SENATE, 
SuBCOMMITTED OF THE COMMITTEB ON THE JUDICIARY, 
Washington, DLO. 
The subcommittee met, pursuant to adjournment, in room 212, 
Senate Office Building, at 10:30 a, m., Senator Joseph C. O'Mahoney 
(chairman) presiding: 
" xen enators O’Maloney kahalesnet) Logan, . Borah, and 
us in, 


STATEMENT OF MERVIN K, HART, PRESIDENT, NEW YORK STATE 
ECONOMIC COUNCIL 


Senator O'Manonsy, Mr. Hart, you-may proceed. First give 
your name and state whom pou tee u represent 
Mr. Hart. My name is Hart. I represent the State 
Economic Council of the State of ot Naw York. 
Senator O’Manonny. What is that council? 
» Mr. Hant. That is an organization, Mr. Chairman, formed several 
years ago, & membership corporation, for the purpose of stimulating 
private enterprise. 
Senator O' AHONEY. You say it is a corporation? 
Mr. Hart. It isa corporation, - 
Senator O’Manongzy. Chartered where? a 
Mr. Harr, Under tho laws of the State of New York. 
Mr. O’Manonzy. A membership corporation? — 
Mr. Harr. A membership corporation. . 
Mr. O’Manoney. What sort of membership? . 
Mr. Hart. It is a cross-section of private enterprise, 
Mr. O’Maunonpey. Are the members individuals or corporations? . 
Mr. Harz. Both. 
-Mr. O’Matonsy: How many ‘members have you? 
Mr. Hart, About 1,500. 
Mr. O’Manoney, How many of those, are corporations? . ° 
r. Harr, A small minority. 
MEO’ Mauoney, About how many? That dogs not bother you, 
oes i 
Mr. Hart. Not a bit. . I would say possibly a couple of hundred 
out of 1,600. :. 
- Mr, O’Manoney, ‘Could you give us the names of some of those - 
corporations? 
Mr, Harr. I could from. memory; yes. Some are, large, as I Bay, 
and some aresmall,, ‘wn. 
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Mr. O’Manoney. Name one of the large ones. 

Mr. Harr. You are interested in the large ones? Well, let mo see. 
One of the larger ones would possibly be the Albany Savings Bank. 

r, O’Manoney, Are there any corporations among your members 
which are engaged in international or interstate commerce? 

Mr. Hart. Oh, yes. I would say many of them are. So far as T 
can see, a very great number of the corporations are engaged in 
commerce, 

Mr. O’Manongy. That is. right.. Apparently, you cannot recall 
many of those names from memory. Will you be good enough to 
qurnels: the committee a list of the corporate members of your organ- 
ization 

Mr. Hart. Senator, we have never given out a list of our member- 
ship. I will take that up with our governing board. 

Mr. O’Manoney. It is not a secret, is it? 

Mr. Harr, It is an admirable cross-section of all private enter- 
prise, including workmen, farmers, small-tradés people, and includes 
some large corporations. 

Mr. O’Manoney. You can understand that a committee of Con- 
gress studying legislation desires to know the source of ‘the advice it 
gets, can you not? 

r. Hart. I will be very hap Yy to take the matter up with the 
board and I think they will be willing to do it, 

(Mr. Hart later submitted the following list:) 

‘ Bastman Kodak Co., ' Rochester, N. Y.; Bethlehem Steel Co., Buffalo, N. Y.; 
Hooker Electrochemical Co., New York ‘City; International Business Machines 
Corporation, New York City; United States Steel Corporation, New York Cit 
Manufacturers Trust Co., ew York tae Crouse, H nds Co., Syracuse, N. fe 
City and Suburban Homes Co., New, York City; General Electric Co., Schen- 
ectady, N. Y.; National Dalry Products Co., New York City; Albany Savings 
Bank, Albany, N. Y., Mathieson Alkali Works, New York city; Bigleow-Sanford 
Carpet Co., Amsterdam, N. Y.:; Skenandoah Rayon Co., Uti ca, N. Y.; and West 
Virginia Pulp and Paper Co., New York City, 

Mr. O’Mauoney. What is the membership fee? nd 

Mr. Hart, The membership feo varies, The moraberelip, — run 
from a dollar up. bo 

Mr. O’Manoney. Up low fat?» 

Mr. Hart. We have about a dozen or fourteen, I should Bay, ‘that 
subscribe a thousand dollars or more, ‘We have 8 large number that 
give us $6 or $10; and some $1. 

Mr. O’Manoney. What fixes the feo? aa 4 - 

Mr. Harr. There is no fixed fee.. We ask them to give what ay 
think they can give, under the circumstances. ' | 

Mr. O’Manonpy. The contributions that may be made to the work 
in which you are engaged are largely voluntary? = 

‘Mr. Hart. They are entirely: voluntary. We live entirely by 
voluntary subscriptions. 

Mr. O’M4noney. Do you maintain an active office? . | 

Mr, Hart. We have an office in New York City, and have had for 
about 5 years.‘ ‘We also have an up-State: office in Utica: ! Our mem- 
bership includes individuals or corporations in every one of the 62 
‘counties in New York State. ° 

Mr. O’Manoney. It is largely. a State anpantzationt” 

Mr. Hart. It is a State organization. 
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Mr. O’Manoney.. What sort of work is done by the officers or act- 
ing officers? Lo 
Mr. Hart. We are mainly concerned with two things, entirely con- 
cerned with two things: First; matters that tend to raise the cost of 
Government, such as taxes. We do not concern ourselves much with 
taxes as such. We are interested in the matter of appropriations by 
the legislature or Congress. ee teas 
Senator O’Manoney. I suppose you would be just as concerned 
about government that would take the form of prices fixed by mo- 
nopelere practices at a high level as any other form, would you not? 
r. Hart. Yes; though I would expect the aggregate tax burden 
would be more affected by legislation than by all the monopolistic 
arrangements I know anything about. That is the greatest monopoly, 
it seems to me, that we have. 
Senator O’Manoney, I did not mean to take you from your pre- 
pared statement. You may proceed, : a he os 
Mt. Hart. Mr. Chairman and Senator Borah, I have practiced law, 
but have not practiced it for some years. What I have to say is from 
a layman’s standpoint. What I hope to do, while bearing’ in mind the 
legal aspects of the questions involved, is nevertheless to confine what 
I say almost wholly to the economic and social implications... 
I have read much of the testimony that has been laid: before. this 
committee, and have glanced over the rest of it as intelligently as 
ossible. In it I find assertions that some of the corporations the bill 
is intended to affect have been guilty of abuses. I assume, for the 
sake of this argument, that some at least of these abuses are real. 
The great question before this committee is, I take it, whether the 
remedy this bill proposes is on the whole a sound and wise one. My 
belief is that it is not. v "a a 
Senator Boran.’ That is on important question. ib a 
Mr. Hart. The Presic ent: has recently indicated the great need of 


i? 
, 


very lucky, I think, Tie ae Te 
_Mr. Hart. On the contrary, while there are inequalities, I have 
visited some other countries from time to time during the last 30 years. 
I do not know of any country where there is as wide a distribution 
of a reasonable amount of wealth as there is in the United States. 
Do you, sir? Ca ea! gated 
Senator Borau, No; but I do not.want to see this country in tho 
same condition that some of the other countries are in. = o, 
Mr. Hart. I am afraid we are headed that way, but perhaps not for 


the same reasons that you have in mind. | nee ee eens 

. Will this bill produce greater honesty in those few corporate officials 
who are now inclined not to bo honest? Or will it produce only that 
kind of greater honesty that prevails in a prison—a kind of enforced 
honesty, there being, because of the restrictions imposed, little oppor- 
tunity for dishonesty. , Will this bi give us greater production so that 
wo will have more to distribute, which will, in turn, raise the standard 
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of living? Will the bill do what its framers hope it will do? Or will it, 
instead, produce greater evils than it cures? 

I read with interest the statement of Mr. O’Brien of the Securities 
and Exchange Commission.'. I did: not get the-impression that he 
could.recall many: instances in which abuses-had taken place. - Since 
this bill bears so closely on the sorpari ion laws of the sovoral States, 
it seemed to me a little surprising that he did not know whether or not 
his Commission has o digest. of these laws. He seemed to favor the 
bill; but I did not gather that his testimony greatly supported his 
opinion that the bill is needed. ; 

But there are undoubted abuses. Undoubted disadvantage arises 
in many ways from the fact that we have the corporation laws of 
48 different States—that certain corporations.take out their charters 
in one State and do business in others. The question is, will the 
remedy proposed by the pending bill do more harm than good— 
more harm, I mean, to the interests of the people as a whole? For 
that must bo the criterion. And it is my contention that it will do 
very much more harm. 

nator O’Manonsy. If I correctly understood your statement, 
you do not deny the existence of certain abuses, 

Mr. Hanr. Yes. Pine 

Senator O’Manoney. And then you proceed to assess this bill upon 
the consideration as to whether or not it will produce greater abuses 
than those which we now endure. 

Mr. Harr. That is right. ; ; 

Senator O’Manonsy, Is that based upon the assumption, which 
so many of the critics of the bill make, that this measure conveys to a 
Government body, the Federal Trade Commission, discretionary 
power to interfere in the conduct of business? 

Mr. Harr. I think it does, Senator. I think the record shows that. 

Senator O'Manonry. That would be a matter of opinion, but to 
develop your point of view, if it does not convey that discretionary 
power of interference, would your criticism be allayed at all? 

Mr. Hart. I do not think at all; not appreciably. 

Senator O’Manoney. Then that is not the source of your criticism. 

Mr. Hart. It is one source. - os 

Senator O’Manoney. I will not interfere further. Proceed with 
your statement. ; 

Mr. Harr. Let mo hastily comment on some of the outstanding 


. provisions. 


In the title it is called— 

Abill * * * to assist the several States in * * * enlarging purchas- 
ing power for goods sold in such commerce * * *, 
But I do not find anything in ‘its 28 pages to indicate it will in any 
way accomplish such a result, 

he “fin ne of fact and declaration of policy’’ are, I assume, for 

the Purpose of laying a foundation upon which the structure of the 
pending act may be erected. In these is the statement that “the 
power to regulate such commerce includes the power to foster and 
enlarge such commerce.” This pore by itself would be beneficial if 
it worked out that way. But I find nothing in the entire bill to indi- 
cate that it would. Indeed, I feel sure that the effect would be pre- 
cisely the opposite. o 4 
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Section 1 has a “finding of fact’”*— 

* * * that the growth of such corporations and such concentration of 
wealth in corporate hands has effectively impaired tho economic bargaining 
power of labor employed by such corporations. 

Is this one of the real reasons for this bill? Are we to give the 
Federal Trade Commission authority in labor matters, thereby creat- 
ing at onco a conflict of jurisdiction between the Federal Trade Com- 
miseion and the National Labor Relations Board? I miss the point 
of dragging in a labor question. Similarly, the provision on page 10 
that— 
no female employee * * * who performs services approximately equivalent 
to those performed by male employees shall be discriminated against as to rates 
of pay or in rights granted or in any other manner— 
places upon the Federal Trade Commission the task of determining 
the question in each of a hundred thousand plants as to when the 
services of male and female employees are ze pprodina rely equiva- 
lont.” I suspect that one effect of such a provision would be to make 
it harder for some women to keep their jobs; or, if unemployed, to 
get new ones. . hides 

I view with misgiving the sixth subdivision of section 1, that— 
for the purpose of executing and exorelsing the power gronted to the Congress 
* * * for the purpose of preventing the channels, facilities, and corporate 
instrumentalitics of interstate commerce from being utilized to promote unfair 
or monopolistic methods of competition, in or relating to and for the purpose of 
protecting, fostering, and Peniiaete J such commerce, to the end that the capacity 
of the people to purchase commodities sold, exchanged, branepor eds or delivered in 
the course thereof, may be increased with consequent reduotion of unemployment 
and correction of the maldistribution and concentration of economic wealth and 
power, it has become and is necessary to regulate the terms and conditions on which 
corporations may produce and distribute commodities for the purposes of interstate 
oommerce.:.. : a os He a get at ; 
That seems to me, Mr. Chairman, to be a most comprehensive 
sentence. - we a ; a _ 

I cannot think of any phrase that has been left out of that clause. 
And I most strongly disagree that for the purpose intended any such 
kind or degree of regulation is necessary. © 6°) ot 

Government regulation has increased at: an appalling ‘rate for 5 
years, And now, after billions of the people’s money have been spent 
for the purpose, the economic structure has toppled: and is falling. 
Congress and many of the States are burdening private enterprise 
with regulatory laws as burdensome 4s, or perhaps even more burden- 
some than, this. The-records up to no later than last-Saturday report: 
that the present vopreenon is increasing,» ) ee 

Senator Boran.’ You limit the increase in regulation to the last-5 
years. What was it:that caused:the fall in 1929 and 1930? 

Mr. Hart. Overexpansion,' I. think, ‘Senator. You -:can trace ‘it 
back to the war--the war, followed by the aftermath of speculation.. 
We have ‘had that period time and time again before im history. 
Everybody thought all he had to do was to buy some securities or 
some stock, and apparently everybody went crazy. © ©: 

‘ Senator Boran. Do you: think there should be no regulation: or 
control of that matter.at all? feed bt i et ee 
' Mr. Hart. No; I would not say that. I think some of the control: 
has been salutary, a good. deal of it. : I.mention the 5 years simply 
because it is a matter of common knowledge that commencing 5 years 
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ago the matter of regulation was accelerated unexpectedly, and, I 
think, unduly. 

Senator Boran. That regulation, wisely or unwisely, was brought 
on by reason of what happened before that time. We were in a 
fearful condition of economic chaos, and the country was threatened 
with bankruptcy. Banks were closing and business at a standstill. 

Mr. Hart. We are approaching bankruptcy today. 

Senator Borau. But it was then a question of whether we would 
stand still and do nothing or try to do something. We tried to do 
something and undoubtedly made some mistakes. 

Mr. Harr. Senator, an old friend of mine, who was district attorney 
of Nassau County, N. Y., came into my office in 1932, with several 
other friends. The depression was then at its bottom, I suppose. 
He remarked that he recalled the situation in 1873, and he said: 
“That was worse than this is now, because the great proportion of 
all the people was unemployed. The difference between that and 
other depressions prior to 1929 was that the people depended upon 
themselves.”” He said: “My father had a job, and had a wife and 
six children. He had a brother who had a wife and seven children, 
who lost his job. As a matter of course, the brother with his wife 
and several children moved into our place, and we slept two or three 
in a bed, and we did the best we could, and we got through the 
depen and so did everybody else.” ‘ 

Senator Boran. That man must have known the people he was 
going to move in with were also his frionds or relatives. 

Mr. Hart. Yes. 

Senator Boran. The existing situation is wholly different. 

Here are millions of people who were dependent upon jobs, and the 
jobs ceased. It was not a question of whether a man could move in 
with his family or relatives, but the entire group was out of employ- 
ment. 

Mr. Hart. It was different in this, I think, perhaps, that the most 
of the distress was in the cities. But the point I was trying:to make 
was that, commencing in 1933, we began a tremendous acceleration 
of this business of regulation, the need of re ulating everything. 

Senator Logan. And you think that regulation bas been harmful? 

Mr. Hart. Senator, that is quite a contrast. «= .. 

. Senator Logan. Yes. I did not hear all of your statement, but I 
understand your complaint is that the Government is trying to carry: 
on too much regulation. Just what regulation is it that has brought 
on harm and has injured business? a 

Mr. Hart. Well, it is the aggregate of them all. But anewenis 


your question epestticny T would enumerate the N. R. A., 1 wo 
‘enumerate the 


. A. A., I would enumerate the new farm bill, and I 
would sotaiay enumerate the Wagner Labor Relations Act. There 
em. I will be glad to submit a list later. | 

Senator Austin. What about the Guffey-Vinson Coal Act? 

Mr. Hart. I would say that is probably one. , 

Senator Loaan. How about the Securities and Exchange Act? 

Mr. Hart. That has, been built-up to a certain extent,’ I have no 
doubt that it certainly has held back the issuing of securities, if I am 
correctly informed, in many cases where men would have been put to 
work if the securities could have been issued. — 
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Senator Borau. Some of us will agree that the N. R. A. was a 
mistake, and there was too much regulation there. We will agree 
that the Guffey coal bill was a mistnuke. What I am seeking to 
know is how we could have dealt with the situation which came upon 
us without regulating it through some means exercised by the Govern- 
ment. Undoubtedly mistakes were made, but they never would 
have been made, and there never would have been any regulation, if 
it had not been for the economic crisis we were in. What brought 
about that crisis may be difficult to say. ' We had just passed through 
a period of prosperity. 

r. Hart. ] know; but history shows it works that way. It wasa 
secondary reaction. We have had instances of that before. That is - 
just exactly what happened here. But, Senator, I think it is recog- 
nized by a great many people, and I think by a great many of you, 
that some of the regulation wo started out on in 1933 was ostensibly 
emergency regulation. 

Senator Borau. The emergency was still here. 

Mr. Harr. It would not be if we had let business try to work out 
its own salvation. 

Senator O’Manoney. Was not that the objective of the N. R. A.? 
Was not that exactly the principle of the N. R. A., to let business 
all over the country sit down around a table like this and draw up its 
own codes, and was not that the trouble with it? 

Mr. Hart. Well, it did not work out, Mr. Chairman, because we 
had representing the Government, and necessarily so if they were 
trying to regulate those things, a large number of men and many 
women who worked with the Government in connection: with the 
making of these codes with little or no experience compared with the 
people charged with the responsibility of carrying on those enter- 
prises: They had the power to hold back and restrict business, 

ut made no contribution to the successful carrying on of the business, 

Senator O’Manoney. I am not defending the N. R. A.. If I had 
been a Member of Congress then I would have voted against it, just 
as I voted against the farm bill. But the principle of the N. k: A. 
was to permit businessmen to make combinations in restraint of 
trade; and when they undertook to make combinations in restraint of 
trade with the approval of the Government, the result was bad. The 
principle of this bill is to prevent combinations in restraint of trade. 

am not defending the N. R. A. Iam sorry I interrupted you. . 

Senator Austin. The point you make is the regimentation of 
business gnd the elimination of freedom of competition, which is an‘ 
objectionable element. a UP ae a 

Mr. Harr. Yes. I will try to develop that point a little later in 
my statement. . Ray antes | ste Whe nsigel Ge hed oc Bae ge Ot” Se 

Senator Austin.. I assume that you will point out before you get 
through that, even if you could conceive of this powerful regimenta- 
tion being a benefit when in the hands of a people’s government, to 
quote a certain person in high authority, nevertheless, if it got in the 
hands of the political machinery of an economic aristocracy, it’ would 
create shacklés on the balance of the people, would you riot? | a 

Mr. Hart. Yes. Seo aes june hon ‘i 

Senator. Borau. Why. would it not be better to establish Uefinite 
Tules and write them into the law, so pobaey could contro} the situation 
except the law? And’ that is what ¢ is bill undertakés to dow” it" 
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Mr. Harr. That would be the kind of enforced honesty that you 
find in the penitentiary: 

Senator Boran. Well, somo of them ought to bo there. 

Mr. Hart. I suppose so, but is that not true of any class of pooploe? 
I believe the people who aro running private ontorprises are just about 
like any othor group of people. If anything, they are more honest and 
more intelligent. ; 

Senator Boran. It will not do to give a man such economic power 
that ho can fix De for his own bonofit. 

Mr. Hart. Senator, I do not think that that has been abused. 


_ L road in somo of the testimony last yoar that criticism was mado of 


Gonoral Motors. 

Senator O'Manoney. Thoro is no criticism of General Motors. 

Senator Boran. I did not hear any criticism of Goneral Motors. 

Mr. Hant. A good deal was said about bigness, | 

Senator O’Matoney. What was said in respoct to Gonoral Motors 
was stated by myself. I want to disabuso your mind of the idea that 
I was speaking in criticism. I was not criticizing Genoral Motors. 
I was merely pointing out that General Motors is a national corpora- 
tion; that it has more employees and more stockholders than many 
States have inhabitants; that it is engaged exclusively in interstato 
and foreign commerce; that intorstato and foreign commerce is 
committed by the Fodoral Constitution to the National Government 
for regulation; that as a result many huge corporate organizations like 
General Motors wero created by the soveral States, and wore not 
rogulated by the States, not in tho senso of the Government interforing 
with what they do in connection with their business, but that the 
States from which they got thoir chartors did not impose at tho very 
outset some of tho restrictions which common sense indicates ought 
to havo been imposed. __ 

, For example, the corporate device by which monopoly is croated 
could easily be prevented at the very beginning by denying tho cor- 
poration the powor to do those things. Thore is nothing whatever 
in this bill that in any degree is opposed to sizo. When size is officient 
and is based upon the contribution to public welfare, I havo no quarrel 
with it whatsoever; but when size throttles compotition, drives small 
businessmen out of business, and thereby restricts employment and 
commerce, [ think itis wrong, “ ; 

Mr. Harr. Senator, I think the idea is almost universal in business, 
and particularly, in ail large business onterprises, that what real 
counts in the long run is the price at which they can make their prod- 
uct attractive, because that gives the greatest possible volume. 

Senator Locan. Whethor the business be big or whether it bo little, 
the mon engaged in the enterprise are entitled to a fair return, under 
all ele eirelmetanees, on the capital invested. § That is correct, is it 
not ; ‘ is 
, Mr. Harr. They aro entitled to it if they can get it. Many business 
ventures have failed. , 

enator Locan. But they are not entitled to any more than a fair 
return? ; . 
yges Harr. What isa fair return? — ee ; 
, Senator Logan. That is a question to be.dotermined. But is any 
man who invests his capital entitled to any more than-a fair return on 
the money invested, under all the circumstances? ; 
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Mr. Hart. No. May I add this? 

Senator Louan. Yes. 

Mr. Hart. I do not think on the average, and we have been talk- 
ing and must talk about tho Byeniee; that the return is very great. 
The National Industrial Conference Board has produced figures show- 
ing that in the year 1929, the most profitable year of private enterprise 
in this country, tho average return on all the business corporations 
was only 5.4 percent. 

Sonator Logan. You are talking about the average, where some may 
get 100 percent and others lose money. 

Mr. Harv. Yes. 

Sonator Locan. Take the question of labor. I suppose everyone 
will agreo that Inbor should have o fair rate, and when it gots a fair 
rate it is not entitled to any more; and the man who runs the business, 
the entrepreneur, is entitled to a fair salary for his experience and his 
skill, and he is not entitled to any moro. If capital gets moro than a 
fair return on the investment, if tho business manager gets more than a 
reasonable salary, and if labor gots more than a reasonablo wage, 
then they take it illegally in‘some way from the public. 

Mr. Hart. I do not think it is as simplo as that. I do not think 
it is as simplo as that, Senator. After all, the statute provides that 
the workor has a first lien on the assots of a corporation for his wages. 
There is a second lien for workmen’s compensation costa. I do not 
know whethor tho social-security cost would como in thore or not, 
under our present set-up. In many casos the people who actually 
run tho business would got nothing out of it. 

Senator Logan. I agreo with you about that; but I am speaking 
of the abstract principle that when capital gets a fair return, when 
labor gots a fair rate, whon the entrepreneur gets a fair salary, if thoy 
take more than that, thoy take it from the public, and. there ought 
to be some limitation to prevent them from building up these tre- 
mendous fortunes by charging the public more than a fair prico. 

Mr. Hart. I will be glad to take any industry that has been men- 
tioned. Something has been said about General’ Motors. Does 
General Motors get too much for its cars, for its Chovrolote, for its 
Cadillacs? Does Ford get too much? I took a Ford car abroad a 
fow years ago, with my wife, and we drove around through France 
and Germany and a few other countries. I paid $720 for that car. 
It was a cabriolet, That was in 1935, and the lowest wage He at 
that plant was $6 aday. I paid $720 for tho car. “In France I looked 
into the car more nearly comparable with it, and T'fourid that it would 
cost ue equivalent of $2,400 in American money, and labor was getting 
$2 a day. 

Senator Loaan. That may be true, but tho fact must remain that 
if Mr. Ford had not sold his cars at a price higher that was necessary 
in order to make a reasonable profit, and a necessary amount of money 
to take care of labor and invested capital in his business, and if the 
business managoment had not received a salary above what was 
Neca they could not have built up a billion-dollar fortune. 

Mr. Harr. Have you seen the statement made by the Ford Co. 
that their average profit on each car amounts to $20? 

. Senator Loaan: ‘T have sebn that statemént; but, regardless of what 
the average profit is, if you take the three elements I have mentioned, 
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it must be clear that if any concern is able to build up such a tremen- 
dous fortune it must be through its ability to take more from the punks 
than it should take. If it can do that, it ought to be pronitite : 

Senator O’Manoney. Mr. Hart, let mo suggest that we rofrain 
from interrupting you for a little while. I am not trying to hurry 
you through, but to permit pos to make your statement. : 

Mr, Hart. Thank you. I will be as brief as I can, Mr. Chairman. 

The American corporation has given to the common man and woman 
that immeasurable benofit that flows from large-scalo oporations— 
namely, low-cost production, low prices. Many of theso larger cor- 
porations, of course, are under the control, for certain purposes, of 
the Securities and Exchange Commission. The groat majority of all 
corporations are not. But the salient fact, I wish to point out, is 
that these corporations have performed most of their great service 
with little or no interference by Government, whether Federal. or 
State. Government has merely stood out of the way and thousands 
of responsible leaders, with the loyal teamwork of millions of workers, 
lifted the American standard of lifo and living to a level no other 
nation has ever known. 

All, I understand, of the 48 States have their laws for the organiza- 
tion of corporations. The development of these laws has been an 
evolution. Some abuses probably have taken place in every State. 
But the legislatures of the several States have certainly been closer to 
their poop 6 geoera hically, at any rate—than Congress ¢an possib 
be'to the people of the United States asa wholo. Is it not reasonable 
to assume that these legislatures cognizant of the vast benefits that 
corporate organization has brought the people, have thought it wise 
not to develop their corporation laws faster—not to develop furthor 
the idea of regulation and control? And have we not found in many 
fields that the 48 States are, in effect, laboratories for the trying out 
of new laws? Has not this very variation in the corporate laws been 
found to be on the whole a distinct advantage to the people? 

The main principle unger this bill seems to be that because a 
corporation has here and there offended, all corporations are culprits— 
the public safety demands they be put in irons. ae 

I am not sure I fully understand the bill’s definition of ‘“commerce”’ 
in section 2.. It seems to mean that every corporation—except com- 
mon carriers, broadcasting companies, banking and insurance corpo- 
rations, and publishers of newspapers, magazines or books—come 
within the meaning of the bill, if their activities take place in more 
than one of the 48 States. Indeed a corporation is deemed to be in 
interstate commerce, and, therefore, comes under the bill, if.it 30 
much ds purchases raw material or equipment from another State, or 
if it-sells or transports in.or to any other State any article produced. 
Any corporation that.comes within the above definition, if at any 
time during the past 3 years its gross assets, as shown by its books, 
exceeded $100,000, ‘comes, under the proposed law. : - ; 

.. 1 submit that this is a tremendous stretching of any reasonable 
conception, of engaging, in interstate commerce. Yet, wherever the 
limits are set, there; would be undoubtedly be border-line cases where 
it would be a question to be decided in the courts whether a given 
corporation was or was not engaged in interstate commerce--whether 
it came within the purview of this proposed act, or escaped it, ' There 
would come into existence an entire new field ‘of Government regula- 
cr CC 
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tion—-a field in which there would be constant need by every corpora- 
tion head to ascertain whether he came under Federal or State control; 
and if under both, then how much under each. . There would be an 
entire new set of Government inspectors to harass the corporations. 
There would be just one more set of hurdles for the businessman to 
take. He would have one more Government master. 

Before any license is issued, a sworn statement must be given to 
the Commission. This sworn statement must contain a large variety 
of specified data, including— 
such further information with respect to the operations of the applicant as the 
Commission may by regulation require as necessary or appropriate in the publio 
interest, or for the protection of investors, 

This omnibus clause was easy to write and throw in. But the 
amount of labor and petet thereby added to the burdens of our cor- 
poration leaders may be well nigh infinite. The mere decision of the 
Commission that any regulation is necessary or appropriate in the 

ublic interest, or for the protection of investors, will make it so. 
owever trivial or superfluous the requirement—however burdensome 
compliance may be, there will be no course but to comply. 

Why is any such provision as this necessary from any standpoint— 
unless the aim be to substitute the judgment of a Government bureau 
at Washington for that of the officers and directors charved by the 
owners of these multitudes of businesses with the successful conduct 
of their enterprises, 

Then follows this ‘significant provision: Pa as 

The epiloant shall also file with the Commission a certificate duly authenticated 
by its officers that by vote of its board of directors, it intends to engage in com- 
merce, subject to all acts of Congress populating such commerce or limiting or 
riba the rights, powers, or duties of corporations or associations engaged 

Is not this provision an attempt to require each corporation to ‘waive 
certain constitutional rights? 7 

Senator Boran. What constitutional rights? | 

Mr. Hart. The right to claim that he did not vty under the 
Constitution come within the meaning of tho law. Suppose he 
thought sure he did not come within it, and the board of directors 
voted that he did; and most board of directors would’ do so, the ‘cor- 
poration never could be heard, I should think, to say the law was not 


constitutional. 


are extremely occupied. with tying to oe their noses above water. 
ashington for filling out the attached 


', Senator O’Manoney. Upon application by himself. He would 
take the initiative, 
: Senator Austin. Let me call attention to section 7; which has to 
do with competing corporations. It does not make any difference 
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whether a men applies or not, section 7 puts the whole world under 
that power. 

Mr. Hart. He cnn be haled into court. 

Senator Austin. Sure. He has got to come under it. If this bill 
becomes a law every businessman who comes within tho dosoription 
of the act must obey. 

Mr. Harr. At his peril. 

Senator Avatin, Yes. No one escapes. There is no more free- 
dom to say whethor you will apply or not. ‘This bill reaches you if 
you do apply, and it reaches you if you do not apply, provided you 
are compoting with the licensee. 

Mr. Hart. That is my understanding. 

Senator O’Manoney. I will make my statement in respect to that 
at a later time. 

+ Mr. Harr. Applications are to be mado, and licenses to bo issued, 
in such manner as the Commission shall by regulation presoribe. 
Each liconse is to continue in effect until revoked. 

Every corporation shall have power by its charter— 

By mere act of its board of directors, to accept any charter restriction that 
Congress imposes as a condition of ita right to engage in such commerce, the law 
of any State or the decision or order of any State authority of any State statutes 
or regulations to the contrary notwithstanding. 

The corporation under the proposed law would become almost in 
toto a creature of the Federal Government. Tho States, as against 
the Federal Government, would have about as much power as tho 
King of Italy had when Mussolini moved in. 

In subdivision (f) of section 6 it is provided— 

That the licenses shall have only such powers as are Incidental to the business in 
which it is authorized to engage. us 

Here is another broad provision which seems to mo is almost 
unlimited, or might be. It would give the Commission practically 
unlimited authority to circumscribe the activities of any corporation 
or class of corporations—to do it at Washington, 1, 2, or even 3 
thousand miles from the location of the corporation. 

Subdivision (g) of section 6 in effect provides that tho holders of 
shares, which under State law have no vote, shall, noVvertheless—in 
apis of those State laws—have the right to yote—and all this in spite 
of the fact that such stock has been put out with the express under- 
wave that it has no power to vote. ra a 

Mr. Chairman, is this not going. too far in the effort to protect the 
stockholders? And I have ‘nothing ‘against the stockholders. I'do 
not believe the vast majority of stockholders want such a right, 
unless they were in a hole or had not read the certificate or made 
intelligent inquiry. In that case, perhaps any of us would. No 
decent man, will condone the in wepreeon of facts to an investor. 
No one doubts that there have been cases of actual fraud. But how 
much damago to all private enterprise is Congress willing to inflict 
in order to try to protect those who in most cases are carcless investors? 

The bill takes away from corporations all right they may now have 
to vote the stock which they own. It provides that the atockholders 
of.any holding corporation shall each bo entitled to cast his pro,rata 
share of the stock holdings of such corporations. This appears to me, 
practically speaking, unworkable., I am inclined to think that nobody 
would want to fool with it. In its working out, the corporate owners 
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of stock would usually—for lack of time to bother with it—be deprived 
of the right to vote. : : 

It has been my oxperience, in the practice that I had some years ago 
and on a few boards of directors, that it is almost impossible to got 
stockholders to come to meetings. It is common -knowledge-that 
stockholders are so inattentive, and even bondholders are so inatten- 
tive that they do not turn in their bonds when they mature. Tho 
stockholders themselves do not want to go to the corporation meet~ 
ings niost of which is routine matter, anyway. - 

hen I como to what seems to me to be one of the most vicious 

things in this bill. Subdivision (j) of section 6 practically destroys 
the uso of the proxy—which is the only means by which nonattending 
stockholders—the vast majority of whom have no desire to trouble 
themselves to vote in a stockholders’ meeting—can make their votes 
effective. The appointment of some person as a “certified cor- 
poration representative” who is to have tho sole right to act as proxy, 
strikes me as a fanciful measure—one that in common with.other pe 
visions of tho bill would tend to destroy, on the one hand, some of the 
important rights of stockholders, and on the other, the responsibility 
of directors. With many corporations, it would deliver the complete 
control of the corporations into the hands of a Government-named 
official. Would this, or any other of the provisions I have mentioned— 
assist tho several States in * * * enlarging purchasing power for 
goods sold .-* ces 

Scnator O’'Manoney, You misunderstand that provision if you 
think it deprives the stockholders of any right whatsoever. He may 
exercise his right as ho chooses. ; 

Mr. Hart. He cannot give a proxy himself. 

Senator O’Manonsy. Certainly he can. He is the only one who 
can give it. 

r. Hant. Can ho give a proxy to some other person? 

Senator O’Manoney. Certainly. 

Mr. Hart. That does not make it as bad as it was. 

Senator O’Manoney. As bad os it was? You mean as bad as you 
thought it was, do you not? 

Mr. Hanr. Yes. 

Senator Austin, Where is that provision? 

Senator O’Manongy. Page 13, 

Senator Avastin. I do not find it on page 13. 

Senator O’Manoney. Beginning in line 1: 


That any stockholder of the lloensee may deliver his proxy to any person. 


Ho “may” deliver his proxy. He does not have to. 

Senator Austin. What is the use of that? There should be an 
exception there. ’ 

Senator O’Manoney. If it is not clear, we will make it as clear as 
the Senator desires. 

Senator Austin. It is not clear to me.. That may be my fault. 

Senator O’Manoney, No; it is my fault. ; 

Senator Austin. It is somewhat obscure to me. In another place 
the bill refers to that matter, and apparently there is no limitation in 
the scope of that attorney’s power. } 

Senator O’Manoney. There is no scope in his power now. 
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Senator Austin. He would appoar before the commission, He 
would appear thore in some relation, apparently, between the corpora- 
tion and the Governnient. It isa very peculiar office, and apparantly 
kots up new rules for the practice of law.’ I think the whole matter 
ought’ teipendfted somo, if the purpose is, as stated, to moroly cronte a 
privilege of having v certified representative at a stockholdors’ meeting. 

Senator O'’Manonky. That is all that is intended to do, and that 
is all it does, 

Senator Austin. I am glad to hear that. 

Mr. Hant. I think it should be amonded, Tho right tod give his 
proxy to this corporate representative should not be vonstrued os 
depriving him of giving it to anybody else, - 

enator O’Manonpy. I would not hesitate to agreo to that. 

Mr. Hart. This bureau would undoubtedly seo to it that all proxies 
were sent to all stockholders of the corporation, naming so-and-so as 
the certified represéntative, and therefore many of the proxies would 
be sont to that individual. I say that in view of your pointing out 
that I have misconstrued it. It seems to me it is an untecossary 
provision. ie : 

T have sat on & fow boards of directors of moderate sized corpora- 
tions, The feoling of the board was always that tho responsible hoad 
are entitled to the benefits of the doubt; that they are entitled to the 
support of the directors as long as thoy are going right. Management 
has enough trouble to handle, without constantly having to scrap 
with various stockholders, if they are disposed to scrap, unless some 
vital issues are involved. After all, the-directors aro responsible, 
even under criminal penalties in cortain cases. It sooms to mo that 
the whole idea, even in view of what you point out, is that it would 
mean in many cases a Governmont official sitting in and casting o 
vote, though he has no responsibility. 

Senator O’Manoney. That is not intended to be a Govérnmont 


proxy. 4 
Mr. Hart, Subdivision (IX) provides that— 


The licensee shall be subject to, comply with, and accept any reuqiremont not 
inconsistent with the laws of the United States that may bo made by tho State of 
its corpereee and any requirement that may be imposed by the Congress as a 
condition of its right to engage in commerce. 

The effect of this would be to complote the subjection of the indi- 
yidtal cofporaton to the ruling-—nay, even to the whim of the regulat- 
ing boay. a ae ate: ahs 

Section 12 provides for the judicial review of any action or order of 
the Commission. But the right of review would not be available to 
any one of the many corporations of meager net resourcos—and there 
aro multitudes of such corporations whoso continuod existonce— 


.without regard to whethor they complied or failed to comply with an 


order of the Commission—would be vitally necessary to the continued 
employment of their employees. It is cloar that such corporations, 
for lack of funds to appeal, must submit to ordei's whon often their 
best interests might be served by opposing them. - 

The provision— Oi sn 83 us ' 

That tho review by the court shall be limited to questions of law, and that 
findings of fact by the Commission, if supported by evidence, hall be conclusive, 
unless A shall clearly appear that tho findings of the Commission are arbitrary 
or capricious ; 
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a provision which occurs, of course, in many statutes, wottld alone be 
enough to paralyze the activities of many of these corporations. | 
Sonator Austin. If you would put the word “tho” before “evidence,” 
you would hive a different mennitiz. a , 
_ Mr. Hanrt. I think that would improve it. It séems to me that 
ie one of niany sweoping nicastires giving extraordinary power to ‘this 
urea, a, 3 
Sonator Avastin. That rovives the iota rule and gives broad dis- 
at to the Commission on the subject of what is evidence, does 
not eo 
Mr. Harr. Yes. There are certain kinds of statutes, like tho 
workmen’s compensation laws, whore the quostion is whether a 
claim of $10 or $20 or $50 or $100 should be allowed, where it would 
not amount to so much, but this seems to be unlimited, 
Tho Cominission is authorized to require a liconsee— 
to submit accurate reporte, truthful and responsible answers to interrogatories, 
It— a 
may in its discretion make sich Investigations as it deoms necessary to determine 


whether any corporation has violated any provision of this act or any condition 
of any Ncenso— ° : 


And so forth, and so forth. It— 


tg aushorleed in its discretion to investigate any facts, conditions, practices, or 
matters, 

The Commission may compel the attendanco of licensees, officers 
agents—évon their crediters—and the production of books and 
papers, Such attendance— . | 
and the production of any such books and records may be required from any 
place in the United States at any designated place of hearing. 

I submit that it has lately been a habit in America to belittle—even 
to attack—tho business corporation as an institution, Yet without 
the business corporation—and, like other hutnan institutions, corpo- 
rations somotimes err—the American people could never have achieved 
their high standard of living. . Life would not goon. © 7s 

_ Tho greatest beneficiaries of corporations have been not the owners— 
eatly as somo of them have benefited—but the public—the people. 

0 low-priced automobile, radio, gasoline, fresh food for the people in 
our cities—few or nono of the low-priced automobiles or articles of 
everyday necessity—would be available were it not for the business 
corporation. Individual efforts alone could not have done it. The 
partnership would havo been wholly inadequate—unwieldy. Only 
the corporation could have done the job. The corporation is one of the 
greatest, most useful sorvante the people have. is bill would bind 
this servant hand and foot. a 3 

It seems to mo that some in our legislative bodies have been misled 
by a fallacy. They-scem to have gono on the theory that production 
of goods and services comes into existence, and expands, like an im- 

ergonal machine. A lead seems to have beeh borrowed from our 
cialiat fiiends, who contend that all that is needed in production is 
the: workers,:so-called technicians, and Government regulation. 

But successful production ‘and distribution do not work that way. 
They. are born and they grow only through the careful planning, the 
hard thinking, and the untiring effort of the leaders in private enter- 
prise. And most of these leaders work through corporations. 
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The purpose of this bill is clearly to control and regulate practically 
all corporations—with stated oxcoptions—of any sizo whtovor. 
This control would in effect, bo limited only by the ambition of the 
bureau head wndor which the control was put—and I submit that 
with. many, bureau hoads that ambition seems unlimited. | 
__ At the first hearing on an enrlior draft of this bill, Senator 
O'Mahoney, in his very able oponing statement (p. 46, pt. 1, January 
26, 1037) said this: 

As I sald at the opening, this bill ia not intended, Senator Atistin, to clothe the 
Federal Trade Commission with additional power to regulate business. I can sa 
to you most emphatically that my own conviction ts absolutely opposed to that, 
because it {a not American, {vu the first place; and in the second place, becauso 
from the time of the creation of the Interstate Commerce Commisston in 1887 
down to this hour te have beon trying to control businesa and monopolies and 
trusts in that way and have utterly failed, because it {a physically impossible to 
eabest any group of men to alt around a table and run the business of tho United 


Senator O’Manonsy, Do you agree with that? 

Mr. Harr. I am in complete agrooment with that; but it seoma to 
ane this Be would lead to the very regulation to which the chairman 

opposed, 

Senator O’Manoney, I hope you can be present when I testify. 

Mr. Hart. I should like to be. In section 1 tho bill says: 

It has become and {fe necessary to regulate tho tertna and conditions on which 
corporations may produce and distribute commodities for tho purpose of interatate 
commerce. : 

Senator Boran. Do you claim there should be no regulation, but 
that wo should permit them to run along? 

Mr. Hart. Yes. 

Senator Boran. What if the State of Delaware takes the harness 
off and lets them go as thoy have been? . 

Mr. Harr. I think the thing to do is to let them run right along 
as they are, encouraging the States to improve tholr corporate laws. 
There are some vory excellent corporation laws. Tho New York law 
is pretty good. Ohio is one of tho best. One of the young men who 
testified in January about the corporation meeting commented on the 
improvement he had noticed and the raising of the standard. I be- 
lieve that is constantly going on. But, after all, I think publicity is 
the best possible avenue of peeset | standards and morals. I belteve 
ee improvement could be greatly stimulated more than by com- 
pulsion. | oe 

Section 4 directs that each corporation board, as a condition of 
getting a license, must pass a resolution subjecting that corporation “to 
all acts of Congress regulating such commerce, or limiting or affecting 
the rights, powers, or duties,” and so forth, The Commission may 
grant or refuse a license. ‘The licensee shall have only such powers 
as are incidental to the business in which it is authorized to engage.” 
What does that mean? It must agree to be subject to “any require- 
ment that may be imposed by the Congress as a condition of ite right 
to engage in commerce.” Full provision is made for investigations 
by “interrogatories” and otherwise from time to time. It writes a 
blank check and sends it to Washington, and the Federal Trade Com- 
mission, or whoever may be in charge, can fill in the rest of the check. 

Senator O’Manoney. We write the blank check in Wilmington 
now. 
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Mr. Hat. Oh, no. wo 

Senator O’Mantoney. Will you tell me why the State of Delaware 
or the Iepalatatty of that State should have tho authority to create a 
corporation to engage in business in California? | 

ner ‘Because the Stato of Delaware is a sovereign State, 
loftho48. — 

Senator O’Manoney. Hos it any power‘to regulate commerce 
among tho States? ae 

Mr. Hanr. No. 

Senator O’Manoney. When why does it have the power to create 
an instrumentality to ongago in that commerce throughout the 
United States? You talk about blank checks. 

Mr. Hatr. Sonator,.I think you are arguing for a theory, and that 
theory has an clement of soundnoss in it. 

Senator O'Manoney. Well, I thank you for the element. 

Mr. Harr. Your argument is very clear and effective.’ What I 
mean is that, after all, that provision of the Federal Constitution 

iving Congress the power to regulate conimerce among the States 

as been there for 150 years, and for 160 years the Federal Govern- 
ment has utterly foiled to take advantage of it, except in 4 certain 
class of corporations dealing with the Securities and Exchange Com- 
mission. It hts committed itself to a policy. I think that is the gist 
of the whole matter. If you now tried to revorse it, that would 
throw confusion into business generally throughout the United States. 
I grant there have been somo mistakes. No one can doubt that. 
We all know of a few casos, but I think they are very fow. ; 

When we entered the war in 1917 I recall the expression of surprise’ 
in Europe over the tremendous production of American private enter- 
priso. So far as I can see, it did not call for any great natural re- 
sources, Look at Russia's natural resources, at has she been 
able to do? I am very strong for the freedom of American private 
enterprise, and I am afraid this bill strikes that down. 

Sonator O’Manoney. I am not willing to compare American stand- 
ards with the standards of India, China, France, Germany, Italy, or 
Englond. I want to retain and foster and expand and raise the. 
standards of the United States of America. 

Mr. Hart. So do we all. 

Senator O’Manongy. Certainly. 

Mr. Hart. So do these business men. 

Senator O’Manoney. These facts confront us, and I think no one 
can dony them: Before 1933 these enterprises of which you speak, 
the corporations to which you refer, had practically o free hand with 
the National Government. There was a steady increase in the num- 
ber of unemployed in the United States, side by side with these great 
improvements of which you speak. There is no question about that. 
We all acknowledge and we are all proud of the achievements of 
American industry, but side by site with those achievements unem- 
ployment was steadily growing greater. 

Mr. Hart. Before when, sir? 

‘ Senator O’Manoney. Before 1933. 

Mr. Hart. From 1929 to 1933? 

Senator O’Manoney. Yes. But 5 years before the crash people 
were talking about technological unemployment. Unemployment was 
an increasing problem. Now, since 1933 we have sought to solve that 
problem by Government action. I am satisfied that it cannot be 
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solved by Government action alone. I am satisfied that Government 
relief is only a stop-gap, and the only way to solve the problem of un- 
employment is to inspire private industry to such activity without 
restraint that the opportunity for reemployment will be given. I 
think as these hearings progress, it is becoming increasingly clear that 
one of the primary causes of unemployment is the monopolistic 
practices which are permissible under the Delaware corporate system. 

Mr. Harr. It is permissible. 

Senator O’Manonry. It is not only permissible, but it is practiced. 

Mr. Hart, In many instances. 

Senator O’Manoney. Oh, in innumerable instances. 

Mr. Hart. I read about half the testimony put in on the other 
side with some caro, and the rest of it I looked through, I think enough 
to get the gist of it. I was struck by the generalities. Let me turn 
to it now. It was quite obvious that many of those people were very 
anxious to got this regulation. For instance, Mr. William Green, 
presidont of the American Federation of Labor, had something intorest- 
ing to say. On page 93 of his testimony he says: 

I am endeavoring to show that, because of an interstato character, its ramificae ° 
tions, that the time has arrived whon the Fedora! Government should license these 
great corporations. 


Then later on in his testimony, on page 98, he makes this statement: 
What I am trying to do {s to show the very great orying need at this timo for 


v 


Federal control of corporations. P 


It is obvious that he is greatly interested in the size of these cor- 
orations. Because they are so big, they ought to be regulated. In 
ew York they regulate life-insurance companies, some of the greatest 
aggregations of capital in the world. 
onator Boran. You did that after the break-down. 
_. Mr. Hart. No. I think that dates from the time of the Hughes 
investigation. eee 

Senator Borau. That is what I mean. 

Mr. Hart. I think they are doing it very well, 

Senator O’Manoney. I want to call attention to a letter I received 
2 or 3 days ago, which is typical of many letters which come to my 
office. It is on the letterhead of the Defiance Spark Plug Corpora- 
tion, Toledo, Ohio, cable address Defiance-Toledo, Bentley’s Code. 
It is dated February 24, 1938, and reads as follows: 

Dear Senator: I have read with a great deal of interest your activity in the 
matter of licensing corporations. 

I am enclosing herewith copies of complaints made with tho Federal Trade 
Commission against the Champion Spark Plug Co., and AC Spark Plug Co., to 
give you some idea of the necessity for some real control of these corporations, 

I am also enclosing copy of our last statement showing a loss of a little less than 
& half million dollars in the last 4 years, 

Then follows a copy of the complaints. Whether or not the state- 
ments contained in the complaints are true, I do not know and do not 
pretend to say; but I do want to call attention to this paragraph, 
exhibit 3: 

Attached you will find three reports from O. A. Thomason, representing Defiance 
rete Plug Corporation. We call special attention to the one dated January 4, 


Subject: Northwest Motor Parts, Seattle, Wash. In this case, Champion 
finally concedes that the buyer could use AC with Champion, but not Defiance, 
and even threatened to withdraw their 32.5-cent price. 
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This uate to be an illustration of what the author of the letter, 
the head of this corporation, believes to be an unfair trade practice by 
which the opportunity of this particular corporation to engage in 
business is restricted. 
Mr. Hart. Would you think under this bill the Federal Trade 
Commission would create such a situation? 
Senator O’Mauoney. I cannot say. I have not read the whole 
complaint. I read this portion of it to illustrate that there are com- 
laints coming from all sorts of businessmen of what they deem to 
e monopolistic practices by corporations. Senator Borah has been 
reading with considerable interest the testimony presented a day or 80 
ago at the hearings before the unemployment committee. It seems 
to me very appropos to what Mr. Hart has been saying. 
Mr. Hart. I have a little moral— if I may go on. 
Senator O’Manoney. Very well. 
Mr. Harr. I was in entire agreement with what you said, but it 


seems to me the sum and substance of what you read indicates the bill 


provides for a regulation which you say it should not provide. | In 
view of the stringest provisions, which are probably only a beginning, 
is it not clear that this bill provides the very regulation you abhor? 
Was the Interstate Commerce Commission in 1887 more implemented 
with revue power than the Federal Trade Commission would be 
under this bill ; ; 

Senator O’Manoney. It was created, was it not? It was imple- 
mented afterward. : ? 

Mr. Harr. Yes. If this is the start—and one of the witnesses on 
the other side said he hoped Congress would pass a bill that would be 
a beginning—it would be just a beginning and it would go on until 
it would be hard to say where it would end. 

As I read the language of the bill, it sounds not like a statute drawn 
by the people’s representatives for the fostering of the people’s affairs. 
It sounds like an edict designed to put all industry in bondage. It 
spells the setting up of another huge bureaucracy under which corpo- 
guts rivate enterprise would be wholly unworkable—would utterly 

og down. 

‘here are said to be seven or oight thousand different kinds of 
private enterprise in the United States. I do not know how many 
corporations would come under the scope of this bill, but certainly 
many tens of thousands. Conditions in all this gamut of activities 
are so varied—they change so from day to day—that any such regi- 
mentation as this bill sets up would not help but slow down the tempo 


of production and distribution, and I believe would lead to lower. 


standards of living. 

It is hard enough for the responsible managers of business to keep 
step with these changing conditions. It would be impossible for any 
regulating bureau to keep up with them. It could not effectively do 
its regulating job unless it had on its staff men of knowledge and 
experience comparable with the knowledge and experience of the 
responsible managers of all the corporations regulated. For the staff 
to acquire this knowledge and experience would require many years— 
if indeed it were ever possible. And the benefits derived could not 


possibly offset the loss of headway that the process of regulation 


would entail. It simply wouldn’t be worth the cost. 
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Congress and the State legislatures have voted that so-called social 
security be extended to many of the workers of the country; anda 
great system of social insurance is now being attempted. But what 
about social insurance for the leaders of private enterprise, for all 
those tens of thousands of men to whom many milliohs of workers 
look for the steady Payment of their weekly wage, to whom millions 
of unemployed must look—since there can be no other permanent 
relief—for the creation of additional jobs through future expansion? 
The responsible heads of the concerns that this bill would regulate 
need stimulus and encouragement. ‘They ask no undue odds; they 
ask only the opportunity to make their plans and dispositions, in 
order that the greatest possible success may ensue. There must be 
freedem for these leaders if there is to be accomplishment. 

I readily admit the necessary freedom involves freedom also for 
the handful of rascals that aro found in industry and in every other 
walk of life. But as between the freedom that permits the rascality 
of the few and the careful bureaucratic regimentation of all industry, 
there can be no possible choice if what we want is production. 

Government cannot regiment freemen. It cannot even figuratively 
put the people’s leaders in a straitjacket because of the errors of o 
few. You would not put an extra 40-pound burden on each of 
the men who hope to scale Mount Everest next May and expect 
them to succeed? Picture the oarsmen of an open boat in a storm 
at sea. The safety and welfare of all the occupants depend on them. 
Would you bind them? Would you sie them minute commands for 
every motion they are to make? Would you not rather have them 
free; depend on their long experience as oarsmen; trust that their 
motive was to do their best? Would not that be the way most likely 
to get the best out of them? Would not that be the way to ride out 
the storm? 

The most precious asset in our economic edifice is the imagination, 
the vision, the guts, if you please, of the leaders of private enterprise. 
Already, by statutes, Federal and State, restrictions and regulations 
have been placed on these leaders that tend to make their task a 
burden. The successful conduct of an enterprise today is beset with 
difficulties. The path is strewn with civil and criminal penalties for 
the violation of this or that law or regulation. Laws, many of them 
drawn by undisposed theorists, have already placed more regulation 
on these leaders, and on the enterprises for which they are responsible, 
that I believe will be found to be permanently advisable. I venture 
to predict that before we get far out of this depression, some of the 
existing legislation will have to be modified or repealed. 

Not long ago a business man who had been successful and had made 
enough money so that he had a million dollars left, went to a Now 
York City banker of my acquaintance with a plan to engage in a new 
venture, This venture would require most or all of his million dollars 
and he desired in addition a line of credit of half a million. If the 
venture were to start, 500 men would have been put to work imme- 
diately—another 500 within a year. The bank decided he was a good 
risk and told him he could have the credit he asked. My banker friend 
told me the day I happened to see him that the man had just called 
to say he had decided not to make the venture. He explained that 
while he had confidence in the success of the enterprise, yet it might 
not succeed. In that case he would lose all his money. And if success 
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came, it would be only after a struggle under the existing multitude 
of Government regulations; and a large part of the profit would bo 
taken from him in taxes. He had concluded it wasn’t worth the risk. 
Thus 600—perhaps a thousand—men failed to get jobs. I submit, sir, 
that it was, more than anything else, the minutiae of Government 
regulation and regimentation that kept those men out of their jobs. 
And I believe that throughout the United States incidents like this 
are happening every day. 

Senator Boran. What kind of business was he going to engage in? 

Mr. Hart. I do not know. Jt was a manufacturing business of 
some sort. I did not inquire. Mr. Chairman, too much has been 
made of the faults and errors of & few in private enterprise—far too 
little of tho marvelous accomplishments of the great majority. 
Through listening to the propaganda about the few, we have been 
induced in this Soumiey to pass laws that have literally hamstrung 
the great majority. This pending bill, plausible as may be some of 
the arguments in its behalf, is certain to bo just one more such law. 
Indeed, with its latent powers of mischief, it would be one of the worst. 
yer to paraphrase John Marshall, the power to license is the power 
to destroy. 

Senator Boran. When and where did John Marshall say that? 

Mr. Hart. In one of his opinions. . 

Senator Boran. I have always understood that he said “The 
power to tax is the power to destroy.” 

Mr. Hart. Yes; but I said “to paraphrase John Marshall.” . 

Senator Bonan. It is quite a paraphrase. 

Mr. Hart. I think it is pretty good. , 

Senator Bonan. It may be, but it has no application to this bill. 

Mr. Hart. I believe that this Senate is the greatest hope of free- 
dom in the United States today. I believe that the sincerity of every 
man on this committee is as deep as I would claim my own to be. 
And in this spirit, I urge you.gentlemen to lay aside this bill. Or 
pass it, in order to remedy the evils you have in mind, would be like 
taking down the fire engine for minor repairs, instead of going to the 


re. 

The overwhelming problem in America today is to get men back 
to work. They can work permanently in only one field, and that is 
private enterprise. Froe private enterprise is all that lies between 
the people and utter chaos. It stands today nonplussed, disheart- 
ened, discouraged. The Senate of the:United States last summer 
-brought it the encouragement of defeating the Supreme Court bill. 
Give it the encouragement, I‘beg you, of-withholding this bill also. 

Senator Boran. Are you of the opinion that there are some rascals 
in business? : us 

Mr. Hart. Yes. : f o2 tae 
; alas Borau. Of course, you think there are comparatively 

ew be a os ; “4 uete 1 AM ; 

Mr. Hart. Yes. . cunt 

Senator Boran. I am not questioning you on that ground, but there 
are a good many corporations in this country which have sufficient 
power to fix prices on practically everything the human family. has 
to usein ordertolive, © 6 © 0 a 
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Mr. Harr, They may have the legal power, but with competition 
as it is they do not have the economic power. if they did, the bottom 
would drop out of their business. 

Senator Borau. I think it dropped out in 1929, for that reason. 

Mr. Harr. It has dropped very recently. Let me give you an 
instance of what neppaned in up-State New York last spring. Under 
the influence of the C. I. O. two successive wage increases of 10 percent 
were made in a certain industry. From the moment those were made 
that business, which was doing business on a close margin, had to 
raise the prices, and its orders began to fall off. Within 6 months they 
had laid off half the men and the others were working half time. That 
was in August before the depression started. It never would have 
raised prices otherwise, because it knew it could not continue if it did. 
The law of diminishing return is very well understood by business- 
men today. If they do not understand it at first, many of them learn 
by experience. 

Senator Boran. Prof. Paul E. Douglas, of Northwestern University, 
in testifying before the Committee on Unemployment and Relief, said: 

I regard the monopoly fixation of prices as a major cause both of the present 
recession and of the 1929 depression. There is little doubt about the fact of 
monopoly control of prices over large areas of business. In a few industries, such 
as aluminum, one firm controls virtually the entire product and hence is able to 
set prices more or less by itself. 

Then he cites a number of instances. Now, in 1929 we had the 
situation that you desire to have. The corporations were not being 
interfered with by the Federal Government. We had no depression. 
We had comparatively low taxes. Yet at that time there came upon 
us acrash. Fifty percent of the people of the United States in 1928 
and 1929, at the time we were the largest producer of wealth in the 

-world, were living on less than the bare necessities of life. ._In-my 
opinion, that arose out of the fact that these corporations had power 
to fix prices which drained away from the people all of their savings 
which might have made possible a reasonable existence. One-third 
of our people had nothing to fall back on. They were living on the 
bare necessities of life. If Professor Douglas is correct, it was by 
reason: of: monopolistic power to control prices that caused that 
situation. .. Bie 

‘Mr. Hart, I do not think I would agree with Professor Douglas. 
Might I say, in commenting upon what you just said, taking the pro- 


‘» portion of people in this country who own their awn houses, which I 
‘think is about:half, and the proportion who own their own farms.and 


10 or 12 million individuals who are stockholders in corporations, 


‘there are in addition some 42 million savings bank depositors. 


Senator Boran. The depositors in the savings banks are people 
who have incomes of seven or eight thousand dollars a year, not the 
poor people. _. $f 8 

vad Hart. I have some figures I would be glad to submit to you on 
that. 

Senator Borau. We can get the figures from the Brookings Institu- 
tion. They furnished us with some figures. They are always cited 


‘as evidence of prospetity of the people: gg 


Mr. Hart, There are 42 million of those accounts. . There certainly 
are not 42 milion people with incomes of $38,000 a year. 
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Senator Boran. The Brookings Institution furnished figures show- 
ae aire these savings-banks deposits were made by people with over 
a year. : 

Mr. Harr. The deposits are limited to not more than $5,000. 

Senator Boran. Of course, they did not put in the entire $8,000. 

Mr. Hart. I go into savings banks frequently, and I see very few 
who look like $8,000 people. Certainly, in the city I come from they 
are people in the lower walks of life. ; 

Senator Borau. I have this Brookings matter in the record. 

Mr. Hart. I will be glad to have it done. 

I should like to call your attention to this pamphlet issued by the 
Department of Commerce on the national income in the United States 
from 1929 to 1935. There is a chart set forth on page 99 which throws 
some light on this subject. It shows the proportion of the income 
paid out by the manufcturing corporations of the country that goes 
to labor, including with labor the salaries of the white-collared workers 
and officers. The total proportion of all the income so paid out in 
, 1984 was 84 percent. That amount went to labor, including those 
getting salaries, leaving 16 percent for interest and dividends and 
other items that are not included. I think a study of that chart 


would be interesting. Tae 
Senator O’Mauoney. We will incorporate that into the record. 
Senator Boran. Professor Douglas also says: 


In other industries,we find one or two companies exercising a dominant control 
over output with the result that other firms follow their lead in the matter of 
prices. Agricultural machinery, electrical machinery and equipment, heavy 
chemicals, cement, and certain branches of the iron and steel industry fall for 
example within this group. Then there are more loosely organized industries 
which have their ‘trade associations. Here amidst the haze of cigar smoke 
manufacturers. and .dealers commonly reach. understandings about, prices, an 
despite all difficulties of enforcement, tend to fix them at higher levels than would 
prévail under perfect competition, © 5: 

I know the defense which is made for both open pre arrangements and the 
so-called basing-point system. --The experience which I.had as a member of the 
Consumers Advisory Board of the N. R.:A. convinced me, however, that in the 
majority of cases the open-price agreemente were used as enforcing devices to 
prevent a given manufacturer from selling at less than a previously ‘price 
and that if he tried to do so he would be threatened with reprisals. The basing- 
point system can also be used as a means of fixing prices and is commonly an 
evidence of a lack of competition in establishing B es. 

Finally, we have a wide variety of trade-marked and branded goods, the retail 
dist of which are fixed by the manufacturers and on which prioe-cutting is 
orbidden, I believe, by: over 40 State lawa: OT ee | ae 

I am sorry tosay that these tendencies have beer increased in the last few years. 
The farmers of. this country became properly reséntful-at -the way -prices of the 
goods they bought were boosted by the city monopolies and by the protective 
tariff while they were forced to sell in a competitive market. Instead, honever, 
of adopting the long-run policy of restoring competition to urban industry and 
hence reducing the prices of the goods they bought, they sought immediate and 
short-run relief by asking that the Government extend the monopoly system to 
perieulmare end by a general limitation of output to raise the prices of the goods 
trey sold.’' -.- oe ve ate os ; Soe TE ttt 

I do not blame the farmers. I think that once you have the monopoly system 
it was inevitable that these other things would follow. The monopoly system 
would inevitably bring about the control of other ‘markets. baa 3 


Mr H4nrr.' Senator, I:believa there gre gome institutions that may 
be fixing prices, but, having in mind that statement by the National 
Industrial Corifévericd Board that ths ‘avérags roturn: of thebusiness 
corporations in 1929 was 5.4 percent, and having in mind that over a 
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period of 15 years the average return had been only 3 percent, we 
do not think, sir, that the monopolistic practices that exist would be 
reflected in that result. 

Senator Boran. If monopolies are fixing prices for 130 million on 4 
particular product, the return might seem small in percentage, but 
would be tremendous in final result. 

Mr. Hart. I wonder if that monopoly is so widespread. I think 
that in certain industries—and JI know of one particular concern with 
certain small competitors—that if they started out to fix prices them- 
selves, if the large companies started out to fix prices, what would the 
little fellows do? They could not afford to fix lower prices, because 
their costs are higher than those of the big fellows. They might be 
wiped out. You would not expect them to charge more, unless they 
had to. Certainly, the natural thing to do is to follow along. You 
would not forbid that by law? 

Senator Boran. No; but I would forbid the power to fix prices in the 
firat instance by the monopolies, because the small man must come up 
to those prices. 

Mr. Hart. I do not think the large manufacturers or concerns are 
necessarily monopolies. It is the leading factor in the industry. 

_ Senator Boran. If it has the power to fix those prices and compel 
the small manufacturer to adopt them, that makes it a practical 
monopoly. 

_ Mr. Hart. I cannot see that. It seems to me it is a natural work- 
Ing out. 

Senator Boran. But suppese a very large corporation engaged in a 
particular industry fixes the price of its product which it disposes of 
to the public that it would be in absolute control of the market, and is 
strong enough to establish a price at which it can afford to sell, that 
would bring all the small dealers up to that price. 

Mr. Hart. Is not that a sound—a defensible exercise of business 
judgment, having in mind the desirability of the whole country that 
corporations may remain solvent? 

Senator Borau. That depends on how. much power they use in 
fixing prices. 

Mr. Hart. That is the power you would forbid. ; 

Senator O’Manoney. As I understand you, you judge everything 
by the results? 

Mr, Hart. Yes. 

Senator O’Manoney. Did I correctly understand you to say, before 
Senator Borah began to interrogate you, that the standards of the 
individuals living in the United States have been raised, and that 
there is less poverty than there used to be? 

Mr. Harr. I intended to say so. I do not know that I did, but I 
say itnow. —. ae : 

Senator O’Manoney. I was very much interested in that state- 
ment. I find in the figures of the United States Census Bureau, for 
example, .that the proportion of tenant farmers has been steadily 
increasing during the past 50 years, and that the proportion of persons 
who are dependent upon jobs rather than upon the land has been 
steadily increasing. The result is expressed in the figures to which 
Senator Borah referred fram the Brookings Institute. That group 
made a study of the whole problem in the United States some years 
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ago, a factual study of production and consumption. It demonstrated 
that in 1929, before the crash came, there were 6,000,000 families in 
the United States compelled to live on less than $1,000 a year—6,000,- 
000 families, not individuals. That is to say, 6,000,000 families had 
to be sopra ee on less than $25 a week. Perhaps that does not sound 
so very bad when we consider that 50 or 70 years ago $25 a week may 
have been a pretty good wage; but when we take those figures into 
consideration at the present time, we find that the transfer of our 
economic life from the land to industry has brought about a decided 
condition of unemployment. 

Now, with respect to the effect of monopolistic practices, I think I 

ointed out a few days ago that these same figures of the Census 

ureau show that in 1904 there were approximately 238,000 manufac- 
turing establishments in the United States, corporations, partnerships, 
and individuals. At that time the population of the United States 
was approximately 88,000,000. In 1929 the population had increased 
to about 125,000,000, an increase of 50 percent. We would naturally 
assume that more establishments would be required to supply that 
vastly increased population. ‘ 

Mr. Hart. More manufacturing establishments? 

Senator O’Manoney. Yes; the fact is there were less in 1929, 
There were only 216,000 manufacturing establishments in 1929. 

Mr. Hart. I would not think it would follow that there would 
naturally be more such establishments. There were not more rail- 
roads. There are probably less railroads now. 

Senator O’Manoney. There are very many more miles of railroads. 

Mr. Hart. Yes; but that is different. 

Senator O’Manoney. That illustrates exactly the point. There 
has been built up a concentration of the ownership of indystry, just 
as there has been built up a concentration of the ownership of trans- 
portation. That concentration of the ownership of industry, trade, 
and commerce has produced a concentration of soverinmental control. 
The one has to follow the other inevitably, because the people of the 
United States have not been content to turn over their economic 
destinies to private industry to operate under charters which were 
issued by States over which those people exercised no control. 

You said a moment ago that the legislatures of the States were 
closer to the people than the Congress of the United States. You did 
not mean to tell this committee, did you, that the Legislature of the 
State of Delaware knows more about the problems of the United States 
than does the Congress of the United States? You did not mean to. 
tell us that the Legislature of the State of Delaware should be author- 
ized to von for all the people of the United States; that the Legisln- 
ture of the State of Delaware, for the purpose of inviting incorporators 
to come there to obtain their charters, in order that the State might 
increase its income from the fees, would have the right to set loose 
upon the entire country organizations which were organized without 
any restriction whatever? You speak of a corporation as the creature 
of the Government. Is it anything else but a creature of the Gov- 
ernment? am 
’ Mr. Hart. Yes; I would say so, 

Senator O’Manonzy. When is the corporation anything but 4 
creature of the Government? 
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Mr. Hart. Well, take the telephone company. That is certainly 
more than a creature of the Government. 

Senator O’Manoney. What brings it into existence? : 

Mr. Hart. I think we are long past that. Of course, it was a 
legislative act. at 3 2 

Senator O’Manowey. I do not think we are long past that. New 
corporations could be created tomorrow. : ; 

Mr. Hart. I mean the corporations have been with us so long and 
become so much a part of our Jife that we are not going to attack 
them now. ’ 

Senator O’Manoney. Certainly not. I am not attacking cor- 

orations. That is not the prneiple upon which I am operating. 

ow, since it must be acknowledged that no corporation exists except 
by the act of Government, then when the Goverament creates a 
corporation it invests private industry with a certain amount of public 
authority. It necessarily follows that since that industrial or control 
problem is a national problem, the nationa] authority must define 
the power and responsibility of the corporation. 

I have no hesitancy in saying to you or to anybody else that, so. 
long as we enable States, which have neither the power nor thé desire 
to regulate interstate commerce, to create the instrumeptalities by 
which it is carried on, you cannot avoid the expansion of the govern- 
- mental bureaucracy in Washington; but that if, on the. other hand, 

ou recognize the fundamental fact that if corporations are created 
} Government, and then take the next logical step, which is that the 
overnment which has jurisdiction over the field of commerce in 
which corporations are engaged shall define their powers, then and 
then only will organized business be free from Government regulation. 

There may be errors in this bill. It is not possible to-draw a 
measure of such importance as this and have it spring perfect from 
the hands of the draftsmen. But from the study over and over again 
by Senator Borah, from the quotation from my statement which has 
been by you and other witnesses, it seems to me we ought to come to an 
understanding that primarily what we are trying to do is to establish 
a method whereby we can prevent abuses before they take place, 
instead of continuing as we have been continuing the hopeless prospect 
of punting abuses after they have heen committed. 

aim sorry to have taken up so much of your time. 

Mr. Harr. It has been most arian You are approaching 
this from the standpoint of government. I-cannot approach it from 
the standpoint of government. I approach it from the standpoint 
of the citizen, the average corporation. We have been permitting 
for 150 years the regulation of corporations by States. . = .-  - 

Senator O’Manonry. We do not have lation by States. 
According to a letter I received from the Federal Reservé Board the 
other day, in response to my inquiry, more than 30 percent of all 
the bank deposita in the United States are in. New York and Chicago. 
That means a concentration of industry. It means that in Idaho, 
Wyoming, California, the Rocky Mountain region, the South, it is 
impossible for small-business men to finance their enterprises without 
going to the financial centers in New York and ‘Chicago to‘obtain 
permission to do so. It seems to me that. concentration’ of: govern- 
ment is no worse than concentration of economic control. :: What differw 
ence does it make to a small-business man whether he is crushed ‘by: 
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government or by concentrated private monopoly operating under a 
tate charter? I think we ought to find a way by which we shall havo 
neither monopoly nor government interference. 

Senator Austin. Let us get the idea of the witness. Before wo 
get too far away from a certain point I would like to ask a question. 

Senator O’Manoney. Senator Austin, you have a free fiold. 

Senator Austin. Not een I just want to get this in the record so 
that it may be associated with the testimony he has given. 

Your attention was called to the price-fixing system referred to by 
Professor Douglas, called the basing point system. I am assumin 
that the basing point system is an attempt to eliminate geographica 

oints as substantial elements of competition. I assumo further that 
it is a fact in our economic system and ought to be eliminated. We aro 
confronted with that identical situation in section 7 of this bill, which 

rovides that if anybody has a competitive advantage on account of 
1is geographical ipotaon he has got to come under, whether he has a 
license or not. Does not the bill attempt to eliminate competition or 
he nevantage of compotition that rests in the locality or geographical 
osition 
Mr. Hart. I think so. 

Senator Austin. If you succeed in doing so, what have you done 
to the ‘peop who live in that locality and who would ordinarily be 
entitled to the bonefit of the locality? 

Mr. Hart. You put them under government control. 

Senator Austin. Here is another thing. In the statement by our 
learned chairman that he made comparing some figures, he stated 
some figures of a long timo ago and compared them with figures in 
1929. 1 want to ask you if you took into consideration the basis of 
those figures? That is to say, that tho figures of earlier times reflected 
all manufacturing establishments whoreas the figures of 1920 were 
only those that value of products in excess of $5,000, according to 
the Bureau of Census reports. 

Mr. Harv. I om not familiar with that. I heard something about 
it. 
Senator Austin. If the census report establishes what I have 
assumed in my question, there has been a comparison of two different 
figures applying to different things. 

Mr. Hart. Yes.- I recall that method of treating them. 

Senator Austin. That is all I care to ask; Mr. Chairman. 

Mr. Hart. Might I say, Mr. Chairman, in reference to what you 
said about the concentration of bank deposits in the largo financial 
centers, that if the need is in the country it could be used. The banks 
would certainly put it to work there, because they could get more for 
it than they could in New York City. : 

Senator Boran. Is it not true that in 1928 and 1929 the money was: 
sent to the patre financial centers for the purpose of speculation? 

. Mr. Hart. There is no question about that. Lverybody was 
crazy...” Re Pk eae 

‘Senator Boran. The farmers and legitimate industries did not get 
money because of that condition. © . : 

«Mr. Hart.. You would have to indict the whole country. ‘ 

- Senator Boran. We certainly ought to have some way by which 
we can control those things which are essential to the industrial welfare 
of the citizens... When you turn the money over to a few. people to: 
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enable them to uso it for speculation on the market, while the indus- 
tries and producers are starving for the want of money, you have ao 
condition that certainly somebody should control. 

Mr. Hart. Nobody in New York or Chicago had the power to 
demand that monoy be sent there. It was the people in those 
peoucne that insisted upon it going there. There is no doubt about 
that. 

Senator Borau. Tho farmers and producers who wanted money to 
run their farms found that it had been sent to New York and they 
could not get it. 

Mr. Harr. Thoy could not get loans if they needed them? 

Senator Boran. Certainly not. . 

Mr. Haunt. Most of the banks I know would give anything if they 
could place more money out at reasonable interest, 

Mr. Chairman, in regard to this whole situation, Senator Austin 
spoke of the basing point system. I have nothing to say for or against 
it. Ido not know much about it. But if you are going to upset the 
arrangements that have been evolved for the making and marketing 
of goods, you are poing to find yourself saddled with the responsibility 
for setting entircly new substitutes for these instrumentalities right 
here in Washington. If we are going to do that in Washington, enter 
into the details of handling those innumerable enterprises, we are going 
to become like France, where you cannot do anything in the Provinces 

- unless you get permission from Paris. I have had some experience 
with that over there. ; 

Senator Boran. Let me ask you the question which Senator 
O’Mahoney asked. You say we would have to come to Washington. 
As it stands now, you had to go to Wilmington. 

Mr. Harr. I do not agree with that. Corporations are chartered 
by various States. 

Senator Boran. When you come to enumerate the corporations 
doing business throughout the United States that have charters 
issued by the State of Delaware, you will find the number is sur- 
prisingly large, and that the people must go to Wilmington. ; 

_ Mr. Haunt. You mean to get their charter, but not for detailed 
instructions? 

Senator Boran. And to get relief against the corporations. 

Mr. Hart. The stockholders would have to go to Wilmington? 

Senator Borau. Yes; and businessmen who do businexs with that 
corporation, who do business with corporations which owe their 
existence to the State of Delaware. : 

Mr. Harr. That is true, 

Senator O’Manoney. The State of Delaware is the State which 
now gives the blank check to those who wish to form corporations, 
with the power to determine the extent of their business? 

Mr. Harr. At the moment, I would say yes. : 

Pera! O’Manoney. Do you not think it is worth while stopping 
a 
Mr. Hart. I would not stop it. I think conditions are improving. 
They can be accelerated some. If you think the country would like 
to come to Washington for all these things, then we would have the 
entire country coming under this act. ine, phe 
nator Austin. The Federal Government has done ite share of 
creating these corporations, has it not? . DT Gee nak i, ger g 
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-- Mr. Hart. . Yes. 
{ Senator O’Manoney. I do not defend that for a minute. 
Senator Boran. They did not do it with my consent. 
Senator O’Manoney. Nor with mine. 
i Senator Borau. Mr. Chairman, I ask leave to have the reporter 
! copy in the record certain portions of the statement of Dr. Paul E. 
Douglas, professor of economics, University of Chicago, before the 
i Special Committee to Investigate Unemployment and Relief. I have 
marked in tho transcript the portions I desire in the record. 

Senator O’Manoney. It may be incorporated in the record. 

(The matter referred to is here set forth in full, as follows): 


Dr. Dovatas. Very briefly, I regard the monopoly fixation of prices as a major 
cause both of the present recession and of the 1929 depression. Thore is Httlo 
doubt about the fact,of monopoly control of prices over large arcas of business, 
[In a few. industries, such as aluminum, one firm controls virtually the entire 
product and hence is able to set prices moro or less by itself. 

In other industries, we find ono or two companies exercising a dominant control 
over output with the result that other firms follow their lead in the matter of 
prices. Agricultural machinery, electrical machinery and equipment, heavy 
chemicals, cement, and certain branches of the iron and stcel in uairy fall, for 
example, within this oup. Then there are more loosely organized industrics 
which have thelr trade associations. Here amidst the haze of cigar smoke 
manufacturers and dealers commonly reach understandings about prices, an 
despite all difliculties of enforcement, tend to fix them at higher levels than would 
prevail under perfect competition. It may be well to remember in this con- 
nection the shrewd remark of Adam Smith some 160 years ago when he wrote, 
“People of the same trade seldom meet together, even for merriment and diver-* 
sion, but the conversation ends in a conspiracy against the public or in some 
contrivance to raise prices.” . 

know the defenso which is made for both open-price arrangements and the 
so-called basing point system. The experience which I had as a member of the 
Consumers Advisory Board of the N. R. A. convinced me however that in the 
majority of cases the open-price agreements were used as enforcing devices to 
prevent a given manufacturer from selling at less t':an a previously orreed price 
and that, if he tried to do ao, he would be threatened with reprisals. The basing 
point system can also be used as a means of fixing prices and is commonly an 
evidence of'a lack of competition in establishing prices. : 
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ms -) vimally we have a wide variety of trade-marked and branded goods, tho retail 
i. rices of which are fixed by the manufacturers and on which price cutting is for- 
be idden, I believe, by over 40 State laws and by the Tydines “rider” of last summer. 
ie "I am sorry to say that these tendencies have been increased in the last few 
By years. The farmers of this country became properly resentful at the way the 
“hy prices of the goods they bought were boosted by the city monopolies and by the 
i rotective tariff while they were forced to sell in a competitive market. . Instead, 


3 owever, of adopting the long-run policy of restoring competition to urban 
a - Industry and hence reducing the prices of the goods they bought, they sought 
: immediate and short-run’ rélief by asking that’ the Government extend the 
monopoly pra to agriculture and by 4 general limitation of output to raise 
the prices of the goods they sold. . ace ; 
{ L.don’t blame the farmers. . I think that once you had the monopoly system 
and the protective tariff for manufacturing, and as long as the country was not 
willing to teduce the tariff or break up the price agreements in the cities that the 
farmers were forced into it, but I think it would have been better for a long-run 
policy, though difficult in the short-run, had an attempt been made to enforce 
competition for the cities rather than extend monopoly to the countryside. 
x But now you may ask, What has all this todo with the depression? Simply this: 
By the boosting of unit prices, the sum of the price tags on the mass-production 
goods has been made greater than the total pao gal purchasing power available 
fa ‘the pockets of the consumers for these goods. he result is that as long as 
these prices are maintained and the mone  annome of the consumers is not 
nereased, there is not enough monetary purchasing power to buy the actual or 
potential output of American industry and agticulture at the prices charged. 
- Tf these prices sre ri aly matitained. the only result can be Uormploymens. 
The failure of industry to absorb more than half of the unemployed in ite upward 
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swing from the apring of 1933 to the summer of 1037 was largely due, I believe, to 
these ceilings which were placed on production and which consequently checked 
consumption and prevented full reemployment. The downward movement of 
product on in the last 6 months has been largely caused by the same factor. I 

now that thero will be some who will question this point of view and who will 
insist that it is sea bosslble for a disparity to exist between total consuming power 
and total prices charged. The monopoly prone this group will insist, will go 
into the hands of the owners of industry and will be spent by them so that all that 
is paid in prices will ultimately flow back to the market in purchasing power. 
This contention has however a vital flaw. The monopoly profits, however, be- 
cause of the relative concentration of ownership, go to a comparatively small 
fraction of the total population. They are cither (a) spent on luxuries, which 
will give employment to labor although not devoted to the most social productive 
; Purposes) and (6) saved. 

If these payne are invested in industry, they will also of course give employ- 
ment tolabor, But after a time will the monopoly industries want more buildings 
and machinery? Tho ultimate consumers of the mass-production industries are 
the wage-carners, white-collared workers, and the farming population. The 
wealthy invest in mass production industry but do not consume much of its prod- 
ucts. In view of this fact, if the monopoly prices are so maintained as to mit 
the Sensi pion of these goods by the masses, it is obvious that after a time 
industry will not want more machines, etc. For-in restricting consumption, it 
will also be restricting production and this in time will cause a decrease in the 
demand for capital goods. This will throw men out of employment and help to 
precipitate a recession. 

But a recession once started has cumulative effects. Men thrown out of work 
buy less‘and hence cause trade and industry to produce and sell still less which 
throws more men out of work, and soon. ‘There aro many. ways in which a reces- 
sion can thus grow into a depression to the harm of all. In view of this, the 
natural question aris¢s, why should not monopolies, big business, and the trade 
associationa generally see this fact and avoid collective disaster by reducing thelr 
prices to bring them within the range of the consumer’s pocketbook. This would 
stimulate demand, production, and employment as Professor Hansen has well 
said, and increase the national income of goods and services. 

There are, I belleve, three factors which are preventing this. The firat fs the 
obsession which go many business men and even some union leaders entertain 
concerning unit prices. ‘There ig a common tendency for these men to think an 
industry is atabilized if it can maintain its prices, or ite rate of wages, even though 
this results in greatly reduced production and employment and in a very much 
reduced total income. If men would think more in terms of total profits, or total 
annual earnings, they would see that in many cases greater gains could be obtained 
through lowor prices, and in all fairness I should add in some cases, although 
not in all by any means, through lower hourly wage rates as well. : ‘ 


Senator Borax. I also ask that the reporter copy in the record 

certain portions which I have marked in the transcript of the state- 

ment of Robert W. Irwin, president of the Robert W. Irwin Co., 

manufacturer of furniture, Grand Rapids, Mich. 
Senator O’Manoney. That may be incorporated in the record. 

. (The matter referred to is here set forth in full, as follows:) . 


There {a still an acknowledged shortage of homes.’ Why was building in this 
fleld, which had such a fine start a yeat ago, checked? ': I belleve it is generally 
- conceded that there was too rapid advance in coste—advances which did not 
eventuate under the rule of free competition.’ I assume that the committee has 
full statistical information in reference to these advances. | I have, however, a 
chart in relation: to building costa prepared by the Engineering News Record 
which I understand is a recognised standard authority, that I be glad to put 
into evidence if it ig desired. "=, : ; : Peis 
- The new’ legislation for a more liberalized credit for home building may help 
some, but I warn you that there will be no great increase {n building until there 
ia a confidence in prices—a confidence that they ate being fixed both for material 
arid labot, by the laws of supply and demand and not by mondpolistic power or 
Government edict. SR eee as ike etn) toe rae oe a 
. No man who has $1,000 saved is going to borrow $9,000 and put it into’a homé 
unless His has confidence that the cost factors are in no way controlled by monop- 
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In other words, we will not have normal investment of such funds unless there 
is a confidence in the price structure. It is not a question of whether prices are 
high or low as measured in dollars. There was never a time in the history of 
this country when prices were as high in dollars as they were in the period im- 
mediately preceding 1929, but there never was a time in our history when in- 
dustrial prices were as low, measured in terms of what a day’s work would 
exchange for in material things. 

I therefore feel that one of the prerequisites of normal activity and full emiploy: 
ment is the eradication of any and all factors that may be artificially sustaining 
prices or costs of commodities. 

The one and only factor, aside from price-fixing legislation, that is interfering 
with prices being fixed by the rule of free competition is the «bnormal develop- 
ment of monopolistic powers in this country during particularly recent years. 

T have observed more evidence of what looks like violation of the Sherman law 
during the past 3 years than sny time in my business career, which goes back 
nearly 50 vears. here is evidence on all hands that there are price agreements 
which are effective. I do not say that I can produce legal evidence supporting 
this statement, but I have with me a few examples which I believe go to sub- 
stantiate what I say. 

The Sherman law is not archaic. It Jays down the oy true basis upon which 
free enterprise can be protected. Business can successfully operate with this law 
strictly enforced. Its enforcement is, in my judgment, as necessary to the pro- 
tection of society as the enforcement of the law against counterfeiting, and it 
should be enforced in the same vigorous manner in which that law is being prose- 
cuted. 


Senator Austin. Mr. Chairman, I ask to have included in the record 
an article written abate Woll, first vice president of the Ameri- 
can Federation of Labor, which does not relate directly to this bill, 


but deals with the same general subject matter. I offered this on 
the floor of the Senate and asked that it be referred to this committee. 
I now ask to have it included in the record. 

Senator O’Manoney. It may be incorporated in the record. 

(The matter referred to is here set forth in full, as follows:) 


At its recent meeting in Miami, Fla., the executive council of the American 
Federation of Labor called upon Congress to repeal or modify the undivided 
profits and capital gains taxes “as a step toward the restoration of oe confi- 
dence on the part of those who allege they are inspired by fear and distrust.’ 

To many people it may seem strange that in these days when attacks on busi- 
ness and industry find such a ready response leaders of nearly 4,000,000 wage 
earners should call upon the Government to repeal or modify a tax on “undivided 
profits.” If a corporation has earned what are apparently excessive profitse— 

rofits which it does not have to pass on to ita stockholdtrs to keep them satis- 
ed—why should organized labor object if the Federal Government takes a. large 
portion of them away in the form of taxes to be used for, say, relief? 

To find the answer to this question two guiding principles which have always 
been at the foundation of the American labor movement must be thoroughly 
understood. The first is a firm belief in our present syatem—the system of 
individual initiative and private enterprise with its profit motive, always however 
with the understanding that labor must receive its fair share of the pris of 
produchion and distribution and that the consumers shall benefit likewise in the 
‘orm of reduced prices, : . : ‘ 

The second is that the American worker does not want to be supported by 
governmental relief payments any mord than he desires to be supported by his 
neighbors, organized charity or by standing in a bread line. What he wants is 
an honest job in private industry with wages, hours, and working conditions 
which will give him and his family the standard of living to which he is ontitled. 
To obtain these he knows that industry must be encouraged by government and 
not penalised simply because it happens to be successful, He knows that it must 
continue to grow and expand if he is to be secure in his job and grow with it. 


.,, Relief we must have regardless of the cost when people are out of work and 
they and their families are hungry. But relief makes no contribution to the 
solution of the unemployment problem.  - 

_’ Our experience during the past 5 years has proven conclusively that Govern- 
ment spending can only supply temporary relief. There has n & steady 
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increase in uneumployment since last September with séores of thousands of 
workers laid off in mass production, textile, manufacturing, transportation and 
mining industries. The spending of vast sums in relief payments, no matter 
how rising, they may be, will not restore to the workers their jobs in those 
induatries s the executive council of the American Federation of Labor has 
well stated: 

‘“The real remedy for unemployment is the creation and maintenance of work 
opportunities for working men and women in private industry.” 

ow can this best be accomplished? 

First, by immediate steps toward the restoration of public confidence in private 
industry and at the same time create cooperation and understanding between 
those who own and manage industry, labor, and the Government. 

It is of firat importance that we create and maintain a endl and cooperative 
relationship between industry and Jabor. This relationship should be brought 
about not by legal fiat but by a Governmental policy that begets the confidence 
and good will of both. Labor suffers quite as much from Governmental contro] 
over its relationship to industry as does industry itself. You cannot well regulate 
the one without at the same time affecting the rights and interest of the other. 
Failure on the part of Government to adhere to this pene! le is no less harmful 
2 ee ee has been the disregard of this principle by industry when it was in 

e saddle. 

Labor and industry have cause for a common effort in Protesting each other 
against autocratic usurpation of pore over their destiny by Governmental agency. 
It makes little difference if such usurpation is exercised by the National Labor 
Relations Board or any board proposed or designed to fix the wages of labors’ hire 
and the conditions under which both industry and labor shall function side by side. 
Unless both are alert and join in a common cause for defense against such aggres- 
sions we may find later that the time is past in which to retrace our steps. Move- 
ments, erroneous or otherwise, once begun generally gain in momentum and when 
headed at full speed it is almost impossible to put them in reverse without serious 
consequences, 

Second, there is grave doubt regarding the rapidity and extent to which Govern- 
ment has entered into competition with private enterprise. We may seriously 
question whether there should be further extention of Government into our 
economic life. Undue extension as well as undue interference with industry by 
Government creates unrest in the ranks of both capital and labor, destroys con- 
fidence and if it does not actually create unemployment it checks any increase in 
the opportunities for brie i hoc By this is not meant that business should 
not be regulated by certain forms of restrictive legislation. Labor has repeatedly 
said over and over again and it is repeated here for the sake of emphasis that: 

“Natural monopolies such as the public utilities and the railroads must be 

regulated with a firm hand in the interests of the public, the security holders and 
the workers in these enterprises. Insurance companies must be regulated in the 
interests of: their: policyholders for whom, after all, they act in a purely fiduciary 
capacity. “Banke must be regulated in the interest of their depositors, their 
stockholders and their customers for oredit alike. Sanitary laws controlling the 
processing and distribution of food; various health measures and protective laws 
against unnecessary, unusual hazards; laws against misrepresentation, fraud, and 
unfair competition; laws prohibiting child labor and laws relating to minimum 
wages and maximum hours of work; these are all necessary and proper in the 
interest of the public as a whole.” 
. But when labor states that it wants to see a very definite check placed on 
- undue Government interference in businesa it means the rapidly growing tendency 
to compete with ita own citizens which, if carried out to its logical conclusion, 
must eventually lead to political ownership and operation of all of the processes 
of production and distribution. . 

n other words, Iabor no less than industry demands that every sound private 
enterprise which has economic and social utility shall be allowed to function and 
not be stifled or be destroyed by governmental competition or by governmental 
fiat, whether expressed through its taxing power, restrictive legislation, or through 
discrimination. Unless industry is allowed the opportunity.to make reasonable 
profite, collective Pargaining will be rendered useless and be of no avail. 

Third, the seemingly never ending campaign of propaganda of governmental 
Officials big and little as well as by all sorts of governmental bureaus and agencies 
designed to discredit all business and industry can result only {n injuring labor 
as well as industry. ; faa aS 
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This harmful and destructive propaganda should therefore cease. American 
isan is now in a state of convalescence. It needs no severe nostrums, It 
needs the encouragement of common sense. It needs the joint effort of labor, of 
management, of capital, of consumers, of all citizens and above all else that of 
the Government. After all, the Government depends upon agrioulture, industry 
and commerce—and so does labor and vice versa. 

Fourth, there should be a complete revision of our tax laws. Taxes provide 
the greatest single contribution to the cost of living today. It makes no difference 
whether these taxes are paid in the first instance by big business, industry, the 
public utilities, the railroads, the banks, or the insurance companies, it is the 
ultimate consumer who pays them in the end. 

We must be sure that our method of levying taxes is not designed to favor any 
particular group. It is of utmost importance that we insure an equitable dis- 
tribution of the cost of government, so as not to restrict unduly the production 
and equitable distribution of wealth in the interest of all. While it is ynsound 
for business to retain carnings not needed, in an economic sense, the difficulty of 
providing for all the varied conditions that arise suggests the elimination or the 
modification of the tax on undistributed earnings. Certainly somo reasonable 
percentage should be definitely allowed to provide for future needs, without 
penalty. While the burden on smaller units of business may, at the moment, be 
more generally recognized, the burden on the larger units will be recognized in a 
fae mere spectacular and disastrous degree as industry passes into tho next period 
of adversity. 

Then, too, where the Government imposes a tax that tends to freeze the natural 
flow of capital from one plate toanother, resulting in too high values in some cases, 
and too low values in others, paralyzing to an important degree, what ought to be 
& free flow and unrestricted movement of capital, both into and within the security 
markets, we will have set at work influences adversely affecting industry’s ability 
to perform and certainly render it unable to expand. 

here is abroad the general belief and conviction that the tax policy of the 
Government, coupled with its apparent attitude toward industry, 1s preventing 
the normal expansion of American industry. It is the common belief that undue 
and unjust taxes are keeping billions of dollars of idle capital lying in the banks of 
the country because capital is afraid to take excursions into new enterprises or 
to assist in the expansion of old ones. 

Of all forms of taxes it is quite probable that the undivided profits and capital 
gains taxes in their present form have been the greatest factor contributing to 
unemployment which is still at its peak. . But, will say our legislators, secking new 
sources of revenue, these taxes are popular with the mass of the people, they are 
easy to collect and they provide large sums with which to continue the payment of 
relief. If we repeal or modify them what will we do for money? 7 

There is one answer which seems to me to be a Very ss one. ° It has been 
truly said that the power to tax is the power to destroy. © Likewise this power to 
tax may be used for constructive and beneficial purposes. Why not use the power 
to tax as a power to construct in such’ & way as to take the unemployed off the 
Hears oe and put the workers back into honest jobs where they would miuch pre- 
er Fe At, os Fa ae i a et PS ge oe Bag te Ae 

In other words would it not be well:to stop penalizing business and industry for 
being successful in the past and rewatd them through the agency of the power to 
tax for returning to that success? This sounds like a paradox but it can be done. 

Suppose the Government should say to industry something like this: “When- 
ever and wherever you can show that you have spent capital whether it bo undi- 
vided profits, capital gains, or new capital invested, or borrowed for expansion 
of yous business, the replacement of obsolete machinery, or in any other way 
which provides additional employment somewhere along the line of production 
and distribution the Government will credit you on the basis of the depreciated 
amount on your tax bill.” fs ; a ; a 

This procedure would seem highly desirable not alone because of its incentive 
to greater employment of labor but because of the vital need of lower selling prices 
as well. Then, too, it would encourage the capital goods industry that so fre- 
quently lags behind. Isn’t it conceivable that industry would much prefer to 
employ this money in increased production than to turn it over to the Government 
a tie or relief work allocated altogether too often with an eye to political 
expediency . . os _ 

. And the result? This same money which is being handed out in relief payments 
would go into pay envelopes every week-end—honest wages for an honest week’s 
work, The wheels of industry would begin humming again, purchasing power 
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would increase thereby calling for more production, the national income would 
steadily increase, additions would be made to the national wealth, unemployment 
would rapidly decline and in a very short time the depression would be forgotten. 

Finally, labor as well as industry, must ever be on the alert to detect and guard 
against the fettering of freedom even when a kindly bondage is offered by friendly 
hands and under the illusion of immediate relief. It is this freedom which dis- 
tinguishes the characteristic of the individualism of America, It ranks in im- 
portance with freedom of speech, freedom of the press, freedom to peaceably 
assemble, and freedom of conscience. It has to do with food, clothing, and shelter 
for all of us—those prime economic necessities without which no refinement, no 
culture, no civilization however conceived or highly wrought, can exist. 

Above all else then let us substitute sanity, friendliness, helpfulness, and mutual 
confidence, and cooperation in our relations between Government, industry, and 
Jabor instead of attempting to solve our problems in the spirit of prejudice, hatred, 
bitterness, mistrust, and opposition. 


Senator O’Manoney. The committee will stand in recess until 


tomorrow at 10:30. 
(Whereupon, at 12:30 p. m., a recess was taken until the following 
day, Wednesday, March 9, 1938, at 10:30 a. m.) 


a i os 
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WEDNESDAY, MAROH 9, 1938. 


Unrrep States SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY 
Washington, D.C. 
The committee met, pursuant to recess, in room 324, Senate Office 
Building, Senator Joesph C. O’Mahoney (chairman) prceuline: : 
Present: Senators O'Mahoney (chairman), King, Borah, and Austin. 
Senator O’Manoney. The committee will please be in order. 
Senator Borau. Mr. Chairman, before we proceed, I have some- 
thing hore I should like to read into the record. On yesterday I 
questioned Mr. Hart in relation to savings accounts in the United 
States, and expressed the opinion that the savings accounts were 
held largely by people with an income in excess of $8,000 a year. I 
agreed to put into the record a statement from Mr. Moulton, of the 
Brookings Institution, on that subject.’ I want to read only a couple 
of paragraphs: 
Families having incomes of $2,500 a year or less spend practically all their 
income for bare necessities. (See fig. 5, p. 79.) These families therefore, are 
practically without conveniences or luxuries. Since, even, in 1929, there were 
almost 20 million such families and since 20 million families constitute approxi- 
mately 70 percent of the total por uations it is evidence that almost three-quar- 
ters of the population were without, and were therefore potential buyers of, lux- 
uries and conveniences. And since 12 million of these 20 million families had in- 
comes under $1,500 in 1929 and 6 million had incomes under $1,000, it is probable 
that many of these people were also potential buyers of unbought necessitics as 
well. The same point may be made in reversed terms by saying that in 1929 
only 2 million families, or 8 percent of the population, had incomes over $5,000 
and only 600,000 families or 2.3 percent had incomes in excess of $10,000. It 
was to this meager 8 percent that most of the conveniences and luxuties manu- 
factured in America in 1929 had to be sold if they were sold at all. 80 far are 
we then from suffering from “excess plant’’ that a 75 percent increase in produc- 
tion would be necessary in order to supply the entire population with the goods 
which the Department of Agriculture considers essential to a “reasonable”’ 
standard of living. ; 
The obvious conclusion to be drawn at this point would be that American 
consumption is potentially enormous, that American production is potentially 
much larger than actual production has ever been, and that the detect in the 
system lies in the clement which connects the two to each other—the element 
of purchasing power. If the great mass of the population has incomes tod sth 
to enable it to buy what it wants and if an infinitesimal minority has {neome 
larger than it can spend, then consitmption will be less than it could be and pto- 
duction also less. The rich, with the large incomes, will put into savings what 
they do not need to pay out for goods. Sia autos 


Here is the point to which I want to call attention: by ate 


Two-thirds of the entire savings ($15,000,000,000) made in 1929, for example, 
rity of the population having incomes in 

excess of $10,000. (Seo fig. 4, above.) And since the proportion of the national 
income aaved has tended, according to our findings, to increase in-recent times 
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That is an epitomization of the volume by Brookings Institution 
entitled ‘Consumers’ Power.” 

Senator O’Manoney. You are reading from an article which 
appeared in what? 

enator Boran. In Fortune of November 1935. 

Senator Kind. Who epitomized it? : 

Senator Boran. Mr. Moulton. | 

Senator O’Manoney. I wonder if it would not be a good plan to 
include in the record those figures in the chart on page 79 which show 


the savings? 

Senator Austin. That looks like a possibility. 

Senator O’Manoney. It shows, for example, that there are no 
sayings whatever in the income group below $1,200 a year. 

. Senator Kina. I am wondering if that is not wrong. 

Senator O’Manoney. Of course, that refers to the group as a 
whole.’ It shows, as the Senator has just pointed out, that the great 
bulk were held by families having an income of $4,600 or over. © 
_ Senator Borau. From $4,600 to $10,000. 

Senator O’Manoney. Two-thirds of the entire savings were made 
by a minority having incomes in excess of $10,000. 


STATEMENT OF SINCLAIR WEEKS, BOSTON, MASS. 


‘ eet aad O’Manoney. Will you please give your name and resi- 
ence 
Mr. Weeks. My name is Sinclair Weeks, of Boston. I reside at 
West Newton, Mass. I am president of the Reed & Barton Corpora- 
tion, of Taunton, Mass., and of the United Carr Fastener Corporation 
of Cambridge, Mass. : 

Senator Boran. Are you any relation to the late Senator Weeks? 

Mr. Weeks. I am his son. 

Shall I proceed? 

Senator O’Manoney. You may proceed. 
' Mr. Weexs. My purpose in requesting an opportunity to appear 
before your committee this morning is to endeavor to bring forward 
my reasons for aone that the proposed act, to be known as the 
Corporation Licensing Act of 1938, will, if adopted, be unfair and 
detrimental to the business of the country, and further, that because 
of present business conditions, it is extremely untimely, coming as it 
does for discussion at a period when everything should be done to 
take the brakes off business rather than to place on it additional 
handicaps and restrictions. ee oe 

I represent here no one but myself and the two companies with 
which I am associated in each case as president: The Reed & Barton 
Corporation, of Taunton, Mass., manufacturers of sterling and plated 
silverware for 114 years, and the United Carr Fastener Corporation 
of’ Cambridge, Mass., manufacturers of fasteners and small metal 
stampings. rte ee ae 
May I first comment on specific features of the proposed act, under- 
standing that the specific, act under consideration is a revision of 
8. 3072 and. is identical to H. R. 9589, introduced in the House on 
February ‘21 by Representative Mead... . . - Seavey os 
“Section ‘1, paragraph 6:' Here, it appears to me self-evident that the 
particular purpose ‘cited, ‘nuniely, to prevent interstate commerce 
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from being utilized to promote unfair methods of competition, is 
amply covered by the Sherman, Clayton, and related acts, and that 
the passage of the particular act under review is not necessary to 
reach this objective. : a 

Senator O’Manoney. You acknowledge that it is a good objective? 

Mr. Weeks. I do, so far as antitrust and monopolistic practices are 
concerned. ve 

Section 3 (a): This says that it shall be unlawful for any corporation 
to engage in commerce without a license. In view of the requirements 
involved for obtaining & license, this seems to me an unnecessary, 
arbitrary, and drastic prohibition, the result of which might very 
possibly put certain corporations actually out of business. The 
paragraph continuing, exempts corporations with gross assets under 
$100,000; but this exemption is largely, if not completely, nullified by 
section 7, which under certain conditions gives the Commission un- 
limited authority to bring these smaller businesses into the licensing 
scheme. Section 7 actually provides that these smaller corporations 
conform to the requirements specified in the licensing conditions, 
stated in section 6 of this act, and thus by indirection, the exemption 
hereinbefore referred to is, as I read it, completely wiped out for all 
practical purposes. If there is a sound reason for exempting smaller 
coxporauone even though the exemption is qualified, it seems to me 
unfair to make fish of one and fowl of the other, and the-burdens and 
restrictions entailed by the bill should not be arbitrarily placed on 
one class to their detriment in competition with another which, by 
the terms of the bill is exempt. ; ; 

Senator.Austin. Before you leave that I want to ask you a ques- 
tion, if Sa do not object to it. 

r. WErKs. Certataoly not. ; 

Senator Austin. That thought never occurred to me. J have 
examined section 7 with grest care, but it never occurred to me before 
that the limitation of bigness had been either overlooked or willfully 
and intentionally omitted. I am inclined to believe you are right. 


In the present bill section 7, apparently, provides that competition . 


shall be eliminated; that is, competition by those corporations that 
are not licensed. If they are enjoying a substantial advantage by 
virtue of their geographical location, for example, supposing they are 
so near to raw materials that they have an udvantage over licensees 
who are remote from their sources of supply, then this law descends 
‘on them and wipes out that competitive advantage. 


‘Senator O’Manoney. You: would not build up a atraw man, * 


would you? : ci Pat veg : 

Senator Austin. I certainly would not take away his strength. 
. Senator O’Manoney. ‘You would not build up a straw man and 
knock him down.’ =) +) <P me, 

Senator Austin. Oh, vou say a “straw” man? 

Senator O’Manoney, Yes. Ve ee) eo sige Yee ; 

Senator Austin. I thought you said a “strong” man. I think that 
tends to tear down a strong man, who may have his strength because 
of his position, 2 6 thet ce er ait 
-- Senator O’Manoney. There.is no intention to do that... If-you or 
anybody else can show it will have such effect, you probably, will. not 
have any difficulty in changing it, if it becomes necessary. My feeling 


ee: tt 


pees eed 


, Pyne roe 


~ 


eee See Pr. ey 


oan 
N 


490 FEDERAL LICENSING OF CORPORATIONS 


is that it is not necessary, and that you see a ghost where a ghost 
does not exist. 

Senator Austin. I do not think you can laugh this off in that way. 
Listen to this: 


Whenever the Commission shall have reason to believe that any corporation— 
I understand clearly that means any corporation below '$100,000— 


engaged in commerce, which is not licensed under this Act, is not conforming to the 
conditions of fair competition above required, and that any article or commodity is 
being produced, manufactured, processed, or distributed to retail dealers by such 
corporation in such manner as to interfere with the effective handling of similar 
articles or commodities by any licensee, or in such manner as to give to the articles 
or commodities so produced, manufactured, procesfed, or distributed competitive 
advantages over similar articles or commodities handled by licensees, thereby 
tending to defeat the purposes of this Act, and if it shall appear to the Com- 
mission that a proceeding by it in respect thercof would be in the interest of the 
public, it shall issue and serve upon such corporation a complaint stating its 
charges in that respect,.and containing a notice of a hearing upon the day and 
at a place therein fixed, at least thirty days after the service of such complaint. 

. As I understand it—and I ask the witness if he understands it that 
way ee brings in every corporation that produces any articles 
and if the Commission believes it to be in the public interest, it shall 
subject it to the penalties of this act, provided it is not complying with 
the terms of the act, and provided it has a competitive advantage 
over those who are doing so, does it not? 

Mr. Weeks. It seems to me it does, sir. If the small company 
exempted under section’3 (a) has a competitive advantage and is not 
conforming to the licensing conditions stated in section 5, it seems to 
me, if that can be shown, that it is obligatory upon the Commission 
to bring that small company under the provisions of the licensing act. 

Senator O’Manoney. Of course, it is perfectly obvious that section 
7 is tied absolutely to section 5, and that the powers of the Commis- 
sion are limited to the enforcement of the conditions laid down in 
section 5. To state it this way, taking one of the conditions that cor- 
porations are required to obey the antitrust laws, if a corporation 


. which is exempt from the operations of this bill does violate the anti- 


trust laws, then it obtains a competitive advantage over the corpora- 
tions which are licensed. You do not mean to testify, do you, that 
a corporation should be permitted to retain a competitive advantage 
which arises from a violation of the antitrust law? — pt 
Mr. Weeks. Certainly not. 
Senator O’Manoney. If that were the effect of. section 7, assumin 


* for the purposes of the argument that that is the effect, as it is intende 


to be, you would have no objection to it, would you? 

Mr. Weeks. I say that section 3 (a) and section 7 conflict. 

Senator O’Manoney. I understand that; but I am trying to get 
the logical basis of the understanding between the witness and the 
committee. So I say, assuming for the sake of argument. that that 
were the effect of the bill, as it 1s intended to be, you would not have 
any obleotion to it, would you? ; 

r. Weeks. As I understand the question—— 
Senator O’Manoney (interposing). Perhaps it would be well to have 


‘the reporter read the question, so that you may be sure you under- 
‘stan : t. ; < ' : ‘ 


. 
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Senator Austin. I think the witness ought to know the facts. 
There is one difficulty inherent in the question. . You have to assume 
that the witness concurs in the theory of section 5. ; 

Senator O’Manoney. Let us have the question read. I think the 
witness is amply able to take care of himself. 

Senator Austin. Believe me, I know he is. ; 

Senator Boran. What we want to know is what the meaning of 
section 7 is. ae 

Senator Austin. That is right. ; ; 

Senator Boran. If section 7 conflicts with the other section, then 
it ought to be reconsidered. ; : 

Senator O’Manoney. Let us have the question read. 

(Whereupon, the following was read by the reporter:) 

Senator O’Manoney. Of course, it is perfectly obvious that section 7 is tied 
absolutely to section 5, and that the powers of the Commission are limited to the 
enforcement of the conditions Jaid down in section 5. To state it this way, tak- 
ing one of the conditions, that corporations are required to obey the antitrust 
laws, if a corporation which is exempt from the operations of this bill does vio- 
late the antitrust laws, then it obtains a competitive advantage over the corpor- 
ations which are licensed. You do not mean to testify, do you, that a corpora- 
tion should be permitted to rctain a competitive advantage which arises from a 
violation of the antitrust law? 

Mr. Weeks. Certainly not. 

Senator O’MAnoneEyY. If that were the effect of section 7, assuming for the 
urposes of the argument that that is the effect, as it is intended to be, you would 
ave no objection to it, would you? 

Mr. WeeExs. I say that section 3 (a) and section 7 conflict. 

Senator O’Manoney. I understand that; but I am trying to get the logical 
basis of the understanding between the witness and the committee. So I say, 
arietiag for the sake of argument that that were the effect of the bill, as it is 
intended to be, you would not have any objections to it, would you? 

Senator O’Manoney. Is the question clear to you? 

Mr. Weeks. I think so. ; 

Senator O’Manoney. What is your answer? 

Mr. Weeks. I think my answer was given in the statement I have 
already made that you should not make fish of one and fowl of another; 
that you should not give the corporation exempt under section 3 (a) 
a competitive advantage by placing arbitrary restrictions on corpora- 
tions not so favorably situated. ; 

Senator O’Manoney. How do you get that from the bill? | 

Mr. Weexs. A corporation exempted might quite conceivably 
obtain a competitive advantage by not having to conform to ono of 
the provisions of section 5. ra ce ; 

Senator O’Manoney. Of cotirse, it ig the purpose of section 7 to 
make sure that they will conform to those conditions set forth in 
section 5.° It all resolves itself down to the question of whether or 
not the conditions set forth in section 5 are such conditions that they 
ought to be applied to all corporations. | May I take this opportunity 
to state my views with respect to this bill? I probably have repeated 
oe several times, and may have to repeat it several times in the 

uture, _ 

Senator Kina. Why not let the witness give his testimony? ; 

Senator O’Manoney. I want him to understand it. I know this 
witness, like other witnesses who have been before the committee, 
is testifying under a misconception of the purpose of the bill, just 
as some Senators talk about it with a misconception of its purpose. 
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. A corporation is a creature of government. It has only the power 
that the Government gives it. Corporations engaged in interstate 
commerce derive their powers from States. ‘The purpose of this bill 
is merely to set forth the fundamental conditions of corporate exist- 
ence, which must be recognized by all corporations engaged in inter- 
state commorce. It is not the purpose of the bill to give the Federal 
Trade Commission discretionary power to enforce upon corporations 
conditions which the Federal Trade Commission deems to be advisable. 
The power of the Commission is limited exclusively to the conditions 
laid down in the bill. Do I make that clear? 

Mr. Weeks. Yes. 

Senator O’Manoney. All right. Proceed. 

Mr. Weeks. May I beg to disagree, however, with that statement. 
I do not see the need of taking your time further on section 5. I 

ink there are 10 of those provisions. It seems to me that onl 
1 of the 10 has a direct bearing on interstate commerce. I sha 
point out as I go along that I think the commerce is not restricted, 
as you have pointed out, but that it has a great latitude. 

Senator O’Manoney. Of course, what you are saying is that we 
have not succeeded in writing into the bill what we intended to write 
in it. 

I will not interrupt you any more. 

Mr. Weexs, Sevtion 3 (b): Here I find the bill provides that before 
a license shall be issued, a vast amount of detail, a good deal of which 
must already be filed with other governmental agencies, must be ~ 
supplied. But the particular feature which disturbs me appears in 
page 8, lines 1 to 4, where the Government bureau named by the act— 
the Federal Trade Commission—is given, as I read it, an absolutely 
free hand, without any restrictions whatsoever, to secure and publicize 
any and all information concerning the corporations’ affairs which it 
sees fit to acquire. Under this Goresraph, substantially all the 
information required by the S. E. C., and even more, is called for, 
with the further unlimited authority granted the Commission to 
require any additional information they may see fit to ask for. 

he point I would bring out here is that under this act you are not 


confronted with a situation covering the sale of securities to the public, 


but are solely concerned with the operation of a business itself and, in 
effect, are opening wide the doors of every business in this country to 
the inspection of competitors, customers, and prospective competitors. 
The same paragraph 8, lines 5 to 10, further requires a corporation 
to agree to operate, as I read it, subject to all present and future acts 
of Congress, affecting the rights, powers, or duties of corporations. 1 
am not, of course, legally qualified to comment on this specific provi- 
sion, but as a layman it appears to me that individuals and corpora- 
tions must expect to operate in obedience to the laws of the land, but 
to expect an individual or corporation to prejudice their future stand- 
ing in court in connection with a law the terms of which may be subject 
to judicial reveiw as to constitutionality in whole or in part, is less 
to expect such an individual or corporation to make a commitment 
in advance which is neither reasonable nor fair. sy 4 
Section 3 (e): This provision, as I read it, requlies @ corporation to 
ecision or order of an 
State authority to the contrary notwithstanding. As a layman, this 


i 


- seems to ine an invasion of State rights which is quite unwarranted 


and very possibly unconstitutional. 
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Senator Borau. Before you leave that question, I wish you would 
amplify it a little about invading States’ rights. I am interested in 
that. I would like to have your explanation of it go in the record. 

Mr. Weeks. It seems to me, Senator, that under the present set-up, 
if lin Massachusotts want to incorporate a company, I proceed to the 
secretary of state to secure acharter. The State itself, until this time, 
has had power to set down or set forth the regulations under which the 
charter can be granted. If Iam correct, as I believe I am, in my state- 
ment that a good deal of this bill is irrelevant, as far as interstate 
commerce is concerned, then it seems to me that there is in this bill a 
good deal which is purely a matter of State jurisdiction. As I have 
said, Iam nota nah A and am not qualified to discuss the law. 

Senator Boran. Of course, if any part of this bill invades the right 
of the States tc control intrastate commerce or business, that part 
will have to come out. If you are correct in your view that the bill 
deals with matters which have nothing to do with interstate com- 
merce, we will have to conform the bill to that. That is why I want 
to get your views specifically as to that. har 

Mr. Weexs. It seems to me, sir, that the bill is not only aimed at 
the control of distribution of commodities and manufactured products 
but the control of the production, and when you get into the realm o 
production you are getting, it seems to me, very close to home, as far 
as States’ rights matters are concerned. I do not believe, as I have 
pointed out, that much more than 1 of the 10 specifications in section 5 
really affect interstate commerce as such. It seems to me that under 
that general licensing act, as it might be termed, or general incorpora- 
tion act, for all corporations, would interfere with the right of the 
States to charter corporations as they see fit. 

Senator Boran. Very well. 


Mr. Weexs. Furthermore, this bill, which purports to protect . 


stockholders, here provides that drastic changes in a charter may be 
ordered by a porpernion board of directors without any reference 
to stockholders whatsoever. is ; 

Section 4: This section provides that no applicant shall be entitled 
to a license if it is an unlawful trust or combination in violation of the 
antitrust laws, and so forth. This provision seems to me to be irrel- 
evant and unnecessary and, in effect, to place control upon control. 
If a corporation is an unlawful trust or combination in restraint of 
trade, it should not be allowed to continue operating in this manner, 
and as far as I know, there is plenty of law already on the statute 
books covering any and all such situations, and the courts are open 
to the government and to private litigants to stop such practices. 

Senator Austin. May I interrupt you at this point? . 

Mr. Weeks. Yes. me 

Senator Austin. Is not the jurisdiction vested in exactly the same 
board or commission that it would be vested in if this bill became a 
law, and that is the Federal Trade Commission? - ce 

Mr. Weeks. I believe so, sir.. ~ - = > ure re 

Senator O’Manoney. You are quite correct as tothat. |. 

Senator Austin. I do think the antitrust laws need some attention. 
I would like to have “monopoly” defined.: I would like to have the 
elements specified. I would like to see. the affirmative side of the 
anttieuet laws set forth in the law. I would like to see, those things 
vestated.:-) 7 + wale Oe Pea ai ere 
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Senator Boran. Senator Austin, the Supreme Court of the United 
States, in the numerous decisions which have been rendered, has 
practically specified the things which constitute monopoly and 
monopolistic practices. 

‘Senator Austin. Why not restate it and put it all together. 

Senator Boran. That might be all right, but when you come to 
specifically state those things you are in danger of leaving something 
out. 

Mr. Weexs. It is like the attempt to define fraud. 

Senator Boran. Yes. I think the antitrust laws are sufficient, if 
ve could fine somebody with nerve and courage enough to enforce 
them. 

Senator Kina. I agree with the Senator. That was the view taken 
by Mr. Vinson and by Mr. Gregory, his Attorney General. There 
bas been no misinterpretation, as far as I know, by the Chief Executive 
or the Department of Justice and the several Attorneys General. The 
only question is that they have not enforced it. I went to the Attorney 
General in Mr. Harding's administration, and to the Attorney General 
in Mr. Coolidge’s administration, and begged them to enforce it and 
said, “If you need additional money we will give you an additional 
million dollars for the purpose of enforcing the Sherman and Clayton 
Acts.”” Those two acts, plus the provisions of the Tariff Act, known 
as the Wilson Tariff Act, it seems to me, could efficiently deal with 
monopolistic practices. 

Senator Boran. Mr. Weeks, wo are taking up all of your time. 

Mr. Weeks. Section 5 (a): This paragraph aims to eliminate differ- 
entials in rates of pay or in rights granted as between female and male 
employees. The paragraph, however, is qualified by covering female 
employees, who perform services approximately equivalent, to those 
performed by male employees. This qualification is essentially con- 
troversial and will make the paragraph extremely difficult to interpret. 
As a manufacturer, may I say that rates of pay for female emplovees 
are, in industry, customarily lower than the rates of pay for male 
employees. But it is necessary for you to appreciate that female 
employees are universally given work requiring less strength and 
endurance than work given to male employees. 

If female employees perform services equivalent to those performed 
by male employees, they should be paid the same rates of pay, but 
they should not be given the same type of work and, generally speak- 
ing, are not. The objectionable feature of this paragraph is that it 
leaves to the discretion of the Commission the controversial question 
as to whether or not the services are approximately equivalent. The 
decisions on this paragraph alone might well swamp the Commission 
in the administration of the act. : 

Section 5 (c): This paragraph provides that any licensee, organized 
after date of enactment of this act, shall have its chief place of business, 
executive offices, and meetings of its board of directors within the 
State under the laws of which it is organized. Frankly, I see no 
possible reason for the inclusion of this provision. To tho extent 
that there is any problem in this connection, the problem is adequately 
dealt with by State statutes. Massachusetts, for example, requires 
of a corporation chartered under its laws that all meetings of stock- 
holders must be held in the State, but permits operations and the 
holding of director’s meetings to be held wherever business convenience 
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may dictate. To show how this might work out, let us take an 
example of a Massachusetts corporation operating a mill within the 
pecersphion! limits of the State. The mill, for various reasons, may 

e moved to another State, and under the provisions ofthis act, it 
would as a result be necessary to give up the Massachusetts charter 
and reincorporate in the State where the business was then located, 
thus imposing a very substantial reorganization expense on the 
stockholders. 

I think the paragraph further is absolutely unworkable, because 
you may have a corporation with mills and factories scattered all 
over the country. I believe I am correct when I say the General 
Motors Corporation is incorporated under the laws of Delaware, has 
an office in New York, and plants in various Gent of the country. 
I do not see how this paragraph could be applied without utter confu- 


sion and almost chaos in the affairs of the corporation. I see no good . 


whatsoever to be accomplished by this provision of the bill. 
Senator O’ManHonEy. Do you give any weight to the phrase— 


in the case of any licensee organized after the date of enactment of this act. 


Mr. Weeks. I do, sir; because business is always in a state of 
flux, and even now a corporation might be organized after that date. 
Two or three pears later business convenience might dictate that it 
move and establish a new factory in some other State, and eventually 
that factory might control the larger part of its production. I seo 
no good to be accomplished by it, and I think it would be extremely 
difficult to work out. ; 

Section 5 (f): State laws already afford stockholders adequate rights 
to financial information, and these rights are Suppiomented: in the 
case of large corporations, by the requirements of the Securities and 
Exchange Commission. Therefore, no such provisions seems to me 
to be necessary. If this provision is incorporated in the bill, in the 
case of corporations subject to the requirements of the Securities and 
Exchange Commission, the poorieon requiring the filing with the 
Federal Trade Commission of all accounts, merely duplicates the cor- 
porations’ obligations in this respect. 

Section 5 (g): This paragraph, in effect, eliminates the issuance of 
nonvoting stock, and such a provision, as 1 see it, has no possible 
connection with the regulation of the business of corporations engaged 
in interstate or intrastate commerce. There have been many cases 
where nonvoting stock has been sold to the public. The nonvoting 
feature is usually compensated for by the stock carrying other pro- 
visions of a more favorable nature than is carried by the voting stock. 
Possibly the sale of nonvoting stock should be regulated. It should 
not be prohibited, and in any event, it is not a proper question to be 
dealt with in a statute dealing with active business operations of 
corporations. 

ction 5 (h): The payment of bonuses and commissions, in addi- 
tion to regular compensation, must now be disclosed by corporations 
subject to S. E. C. regulations, and possibly a requirement that they 
be disclosed in all cases would be in order. However, as a practical 
matter in connection with the operation of a business, no useful 
purpose would be served by referring such a matter to a stockholders’ 
meeting. Certainly, if the larger decisions, affecting the operations 
of a business; were left to the judgment of a board: of directors, ‘a 
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matter of compensation of this character shuold also be subject to 
the Board’s decision. The board of directors has, in all cases that 
I know anything about, much better means of appraising the value 
of services rendered than have stockholddrs, who are not, by the very 
nature of the case, in close or intimate touch with the detailed conduct 
of the business. So I say, while it might be necessary to regulate it, 
it should not be regulated by those who have no detailed knowledge 
of the operation of the business. 

Section 5 (j): This paragraph authorizes a stockholder to deliver 
his proxy to a certified corporation representative. The same para- 
graph in S. 3072 obligated a stockholder to do this, but the original 
provision has appareney been modified to make the action permissive 
rather than mandatory, which is, of course, a step in the right direction. 
I see no conceivable need for the paragraph at all, however. 

Senator O’Manonery. Mav I say that I doubt very much whether 
that original paragraph carried any obligation? I do not want your 
remark to go unnoticed in the record. 

Mr. Wepxs. Proxies usually carry printed thereon the names of 
individuals as proxy holders, but any stockholder mav legally deliver 
his proxy to any individual he sees fit, and the only obligation of such 
@ proxy holder is to identify himself at the stockholders’ meeting in. 
question. So I see no need of such a provision. 

Section 8 (c). Herein it is specified that the court may order that 
any officer or director of the licensee, responsible for the violation of 
the conditions of its license, shall not serve until after the expiration 
of such period as the court may fix as an officer or director of a cor- 
poration engaged in commerce. This, it seems to me, is an incon- 
ceivably drastic provision—the result of the application of which 
would be that such an individual for possibly the slightest infraction 
of the rules would in substance be deprived of the opportunity to 
earn his. livelihood. I can hardly believe it to be the intent of Sen- 
ators and Representatives to fix so drastic a penalty. 

“is nee O’Manoney, It would enforce the antitrust law, would it 
not to 

' Mr. Weexs. I do not sce that the enforcement of the antitrust law 
has any particular connection with this drastic provision of the bill. 

Senator O’Manoney, You are not unaware of the fact that there 
have been monopolistic practices and those who perpetrated them 
have escaped. eve are you? 

- Mr. Weexs. My knowledge of history is not quite onough to know 
just the cases you refer to, but I assume bear's may have been. 
. Senator O’Manonsy, Is it not a matter of common knowledge that 
the antitrust laws have been ineffective? . ; 

Mr. Wuexs. I do not believe they have been ineffective, or rather, 
I believe that if they have been ineffective it has been for lack of 
proper enforcement. | ae . 

Senator. King. The law against the gangsters and fraud has been 
ineffective, in that there are many gangsters and those who commit 
fraud who escape prosecution. = ee: . 
|, Senator O’Manoney., Until we got a national law, and then we put 
some of them behind the bars. “ ©...” oa anal 
Mr. Weeks. I can nealy believe it to be the intent of the Congress 
to fix a penalty so drastic that it. would eliminate the opportunity of a 


man to earn his living. If he has been so false to his trust as to suffer 


FEDERAL LICENSING OF CORPORATIONS 497 
such a penalty, it seems to me that to cover such a situation the man 
probably should be in jail. ; 

Senator O’MAnoneEY. But the outstanding fact which must bo laid 
down daily before the people of America is that there are millions of 
peeps in the United States who are now unable to earn their living. 

me of us believe that this is the result of monopoly, and we believe 
that if monopoly can be restrained it will not be necessary for the 
Government to pile gobs apen debt in order to make relief appropria- 
tions. You will agree, will you not, that the antitrust laws ought to 
be made effective? 

Mr. Weeks. I will. 

Senator O’Manoney. I wonder if you would be good enough to 
suggest to the committee, not today but some time later, your idea of 
how they can be made effective. That is all we are trying todo. We 
are trying to find some way to restore competition, and would be very 
happy to have you make some suggestions. It was said the other day 
by Senator Borah that unless something of that kind is done business 
is going ty find itself taking something a good deal more drastic than 
it may like. 

Mr. Weeks. May I say that I do not agree that competition is 
nonexistent. I have had some experience in business, 

Senator O’Manoney. I did not say it was nonexistent. 

Mr. Weexs. I am quite sure that in my own business there is plenty 
of competition. 

Senator Austin. I went to ask the witness, before he departs from 
this paren h, if he is aware of the fact that we have, during the past 
2 years, had an example of the exercise of that sort of thing, in the 
cancelation of the air-mail contracts, nine big contracts, with the 
resultant disqualification of some of the finest experts in air transporta- 
tion from ever engaging in any contract with the United States Gov- 
ernment during their lifetime? That was a situation that arose by 
virtue of the air-mail law that was passed to perpetuate that punish- 
ment upon them without inca | a court or a notice or a hearing. 
That is what we have already had. Are your aware of that? : 

Mr. Weuks. Yes; I am, sir. soe 

Senator O’Manonsy. Of course, this particular provision is in the 
hands of the court. It could be invoked only by the court. 

- Senator Austin. Yes. It has that difference and benefit. «- 

Mr. Wenxs. Section 13: Herein, despite: the statement of. the 
Senator from Wyoming that the revision of S, 3072 contemplates no 
delegation of power to any Government agency, it seems to me, as in 
section 3 (b), that the Commission is again granted unlimited authority 
to go on any kind of a fishing expedition it desires to inaugurate. 
As I read the section, there is no limit to the action which the Federal 
Trade Commission might take under its authority. - i i APN 

Senator Boran. I am compelled to go to snother engagement. 
I am very sorry I have to leave. I congratulate you on a very fine 
statement you are making. is rae 
' Mr. Weexs. Thank you. : sy 

Senator Kine. I am in the position I have to leave to attend 
another committee. I am very sorry to have to leave before you 
amples your statement, : ; 
< . Weeks. Thank you. I will not take very much more of your 
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Senator O’Manoney. Take all you wish. Do not worry about 
that. We have all the time there is. 

Mr. Weexs. Section 16: As I read this paragraph, I not only 
question the constitutionality of its provisions, but in addition can 
hardly believe it to be the intent of the Congress to attempt to deny 
to corporations all access to the courts because of infractions of the 
conditions imposed in section 5. 

Section 18: These provisions, which are mandatory, seem to me 
to be drastic in the extreme and are substantially out of line with the 
offense which might be committed thereunder. 

Section 19: Page 26, lines 3 to 5: This provision prohibits a director 
or officer of a particular licensee from serving as a director or officer 
of any corporation which has advanced or Joaned money to any 
licensee. Some time ago it was decreed in substance that no one in 
the investment banking business could serve as a bank director. 
As a result of this action, many such directorates were vacated and 
the vacancies filled for the most part by individuals engaged in the 
corporate business life of their community. In addition to serving 
as an officer and director of the two companies I represent here 
today, I also serve as a director of the bank in Boston with which 
these two companies do the larger share of their business. 

Under the provisions of this section, I take it this bank could not 
loan money to the companies with which I am identified as long as I 
am identified and continue to serve as a director of the bank itself. 
I see no safeguard to be developed by the imposition of such a restric- 
tion but rather the interruption of business relationships which are 
both normal and desirable in any community. 

In the bank with which I am identified there are 24 other directors. 
Occasionally we borrow money. If the loan is no good the bank 
examiner eventually will catch it. If it is not good the officers and 
directors who make the loans would not approve it. It would not 
be approved by the other 24 directors. I see no possible safeguard 
to be developed by the imposition of such a restriction. You would 
break up relationships which have been normal and desirable. 

In closing may I call your attention to the fact that much of the 
legislation enacted during the past few years has concentrated here 
in Washington a vast amount of power over the activities and welfare 
of our citizens generally. This bill, if enacted, will carry us several 
jumps further along the road to complete centralization and control 

ere in Washington over every conceivable activity scattered all over 
this great. country. The bill itself will give far-reaching and unpre- 
cedented control over the business life of the country, and the mass 
of detail resulting from its administration will prove an almost insur- 
mountable obstacle to be overcome. It seems to me that it will give 
to the Commission entirely unwarranted power to publicize the 
intimate and confidential affairs of its licensees. It sets control upon 
control—duplicating, as it does in many of its provisions, other recent 
legislation, as for example, the Securities and Exchange Commission 
Act, and the National Labor Relations Act, as well as acts and agencies 
of the various State governments. 

Above and beyond this, however, it seems to me that the way to 
make progress is to do everything conceivably possible to stimulate 
business—and profitable business—activity. The business of the 
country is the only natural employer and the only direct and indirect 
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source of revenue to the Government. If these are facts, isn’t it 
reasonable for individuals, who are charged with the responsibility 
of actually meeting pay rolls and of maintaining their business institu- 
tions on an even keel, to ask, particularly with business conditions as 
they exist today, that the Congress do everything it can to help and 
not to hinder? Almost every human and certainly every business 
relationship which I know anything about is based on confidence. 
Lack of confidence is what is holding up the procession today, and 
projected legislation of the character of this bill will certainly not help 
bie rather will seriously hinder the reestablishment of that confidence 
in the future which today is so essential to our continued progress. 

T appreciate very much the opportunity of appearing before you. 

Senator O’Manoney. I believe you said vou are a director of the 
bank in Boston? 

Mr. Wepxs. I am. 

Senator O’Manoney. Is that oa national bank? 

Mr. Weexs. Yes, sir; the First National Bank of Boston. 

Senator O’Manoney. Do you find the Federal control of national 
banks an impediment in business? 

Mr. Weeks. Senator, that takes you into quite a subject. In a 
general way, I would say no. There are some things about Federal 
control that are objectionable. 

Senator O’Mauoney. Oh, certainly. Nothing is perfect. We 
cannot expect that of any law or of any institution. I call your 
attention to the fact that the National Banking Act is a comparatively 
modern act in our Federal economic system. 

Mr. Weeks. It never has been mandatory to enter the national 
banking field. 

Senator O’Manoney. Of course, it has not. Neitber is it manda- 
tory to enter into interstate commerce. Before the Lincoln adminis- 
stration banks were local or State banks. The business of the country 
had grown to such an extent that in the judgment of the Congress 
and the President it became necessary to supplement the old State 
banking system with a national system. Tho theory back of this bill 
is that interstate and cree commerce have reached such a dominant 
position in the economic life of all of our people that we ought to have 
a national rule for it. , 

Objections were made to the National Banking Act on very similar 
grounds to those which you are making now. The argument was 
made that it would be a violation of States rights, and that it would 
be concentrating everything in Washington. But it seems to moe that 
everybody must realize that the development of commerce, the deve- 
lopment of industry, has been such that a necessary concentration has 
been going on. It certainly has been in business. Business stands 
the whole Nation, if not the world. That is true of a lot of the expan- 
sion of government. : ae 

What we are trying to do is to find a way to write the rules for the 
national corporations, It may be the rules we have in this bill are 
improper ones. I do not know. But of one thing I am certain, and 
every day increases that conviction, that we must establish the rules 
for national commerce and of the instrumentalities which carry it on. 

We greatly appreciate your very clear and comprehensive statement. 
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STATEMENT OF FRANK 1. PECKHAM, REPRESENTING THE SEN- 
TINELS OF THE REPUBLIC, WASHINGTON, D. OC. 


Senator O’Manonsy. You may proceed, Mr. Peckham. First 
give your name and whom you represent. 

Mr. Pecxnam. My name is Frank L. Peckham. I am a lawyer, 
residing in Washington, D. C. I appear here as acting president of 
and on behalf of the Sentinels of the Republic, which 1s a voluntary 
patnionie organization incorporated under the laws of the State of 

assachusetts in 1922, having Spptosalely 3,000 members scattered 
throughout these entire United States. As a background for our 
opposition to the pending bill, I would like to read into the record the 
purposes for which the Sentinels of the Republic are organized and 
which they have consistently supported in the organization. 

Senator O’Manoney. Do you maintain an office in Washington? 

Mr. Peckuam. I maintain an office in Washington, and the or- 
ganization maintains an office in Washington. 

Senator O’Manoney. Is the organization’s office open all thé time? 

Mr. Pecknam, Yes. 

Senator O’Manoney. Do you maintain a staff? 

Mr. Peckuam. We have two employces—an oxecutive secretary, 
who looks after the correspondence, and a stenographer. 

Senator O'Mauoney. You are not the executive secretary? 

Mr. Pecxuam. No;I am the acting president. : 

Senator O’Manoney. Are you a salaried sp Ke 

Mr. Pecxuam. No. I pay my own salary and all my own expenses. 
It is wholly voluntary and on a contribution basis. We have a small 
amount of dues, but we all havo to contribute to help pay the oxpenses. 

The purposes for which we are organized and which we have con- 
sistontly maintained aro these: 

To maintain the fundamental pence of the American Consti- 
tution; to oppose further Federal encroachment upon the reserved 
rights of the States and of the individual citizon; to stop the spread of 
Communism; to prevent the concentration of power in Washington 
uae the multiplication of administrative bureaus under a per- 
verted interpretation of the genoral wolfare clause; to help preserve a 
free republican form of government in the United States. 

I have a few briof paragraphs boiled down some of the réasons for 
our condemnation of this measure, I would like to put these in the 
oo and then comment briefly on some of the specific provisions of 
the bill, 

The pending bill, 8. 3072, marks another long stride toward com- 
plete centralization of governmental authority, eventual obliteration 
of State sovereignty, and regimontation of all human activities. 

Temporary exemption of corporations with gross assets of less than 
$100,000 will not be binding upon future Congresses. In fact, this 
bill now carries provisions, under section 7, page 14, relating to com- 
peting concerns, that will subject to the licensing requirement all 
organizations engaged in commerce. . 

nstead of encouraging business enterprise—in ‘a world and in a 
nation where an increase in such enterprise is sorely needed—this 
measure puts a stumbling block in the way of business activity. 

“Today, especially, government should be fostering industrial 
activity, new business enterprises, industrial experimentation, and 
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expansion. It should say that all are welcome to engage in interstate 
commerce without restriction, except as to those acts which by 
legislation—supported usually by common sense and reason—have 
been made unlawful. This bill says that none may engage in inter- 
state commerce unless and until a special permit has been obtained 
from a bureau in Washington. 

By the provisions of the bill and the regulations inevitably to be 

romulgated thereunder, organizations engaged in commerce will be 
aced with major additions to the already overwhelming volume of 
reports to be prepared and filed and questionnaires—favorite concoc- 
tions of bureaucrats—to be answered. There is no necessity for such 
legislation. It projects unnecessarily further interference with the 
activities of citizens of the United States and accelerates the growing 
tendoncy of government to become an insufferable nuisance. 
‘Directing your attention first to section 2, with respect to what 
constitutes commerce, as I read the provision, it would include any 
transactions across the borders of a Btate, and would make subject 
to the provisions of the act any concern which even very occasionally 
conducts any transactions beyond the borders of its State. I am 
going over this very briefly, because a good many of these things have 
been said more extensively, but these are our own ideas developed 
from an examination of the bill itself rather than from what we have 
heard witnesses say. 

Under the closing provision of subsection (a) of section 2, it is quite 
possible that its provisions might be held to apply to intrastate sale 
of goods produced from materials acquired in interstate commerce 
or purchased in interstate commerce. In other words, if a local 
merchant should supply his shelves with goods purchased from outside 
the State, under the terms of this section I think he could be held to 
have engaged in interstate commerce and therefore would be subject 
to the law. : 

Senator Avastin. Is not that the theory of the bill? 

Senator O’Manoney. Oh, no. You have misread the bill. 

Senator Austin. That ought to be cleared up. 

Mr. Peckxnam. It may be cleared up, but, as I read it, it is susceptible 
of that interpretation. 

Senator O’Manoney. I think you have misunderstood it, but if it 
is, it can be changed. It was not intended to be anythin of the sort. 

Mr. Pecxuam. We are basing our criticism upon its effect, and not 
upon what its authors intended to say. 

Senator O’Manoney. You mean what you think the effect will be? 

ie Pecxaam. Our criticism is based upon what we think the effect 


Senator O’Manonsy. Very well. 

Mr. Pecxuam. In respect to the provision for reports and sworn 
statements, there is » duplication of what is already required under 
the Securities and Exchange Act from most of the large corporations. 

Senator Austin. Cortainly, a dividing line is necessary, so far as the 
obligation to file plans and prospectuses goes. That seoms to be 
$100,000. In other words, under the Securities and Exchange Act 
every corporation having a capital of $100,000 or more must file such 
papers. 


‘ 
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Mr. Peckxnam. Yes. I think there is a line drawn between cor- 
porations with a small capitalization, which is $100,000 or some othor 
similar figure. I think it has been changed from timo to time by the 
Commission, under the law. Of course, that calls for more informa- 
tion, and the Commission under it could call for more information, as 
explained by Mr. Weeks, than is required now to become a public 
record with the Securities and Exchange Commission. 

And in that connection, may I draw attontion to the fact that the 
small corporation, which has $100,000 of capital assets and is drawn 
under this law, may well be called upon to spend 1 or 2 or 3 or 4 or 
5 percent of its capital preparing and making the multitudinous 
reports so customary for Washington bureaus to demand. 

aking $100,000 of assets, you can readily conceive it would cost 
a corporation at least 1 cerpent to make up these statements and , 
reports that are required from time to time, if this bureau follows the 
practice ordinarily followed by Washington bureaus; $1,000 out of 
$100,000 assets means that the assets are reduced to 99 percent 
of what they were before. So this complaint about the volume of 
reports required is not so fanciful as it may seem. It might be helpful 
to the lawyers, but why should a concern have to be running to 
lawyers all the time to find out what kind of report they have to make 
to various governmental agencies, under threat of penalty or reprisal? 
As it is now the small-business man is burdened down with the vast 
numbor of returns and reports he has to make, and an organization 
with $100,000 capital or assets, if it is engaged in any business, is a 
comparatively small organization. 

Senator Austin. When you are considering the matter of size, you 
will observe this bill uses gross assets as the dividing line. You can 
conceive of a good many corporations having $100,000 of assets which 
would not have liquid capital exceeding perhaps $10,000, could you not? 

Mr. Pecxuam. Oh, certainly. I suppose you would find that in a 
great many instances throughout the country. But when you get 
to the end of section 3, subsection (e), we find that in order to obtain 
a license a corporation engaged in_an isolated instance of interstate 
transaction must give the Federal Congress a blank check to regulate 
its affairs thence forward. In other words, in order to get that license, 
even to transact maybe 1 percent of its business, the 1 percont may be 
interstate commerce, it must say to Congress that ‘Hereafter we are 
subject to any act regulating our rights, powers or duties.” That is 
something which I do not believe tht Congress, under the present 
constitution, has the right to do. In order to obtain that license, 
the ey poraan would be subject to having Congress say what it must 
do with respect to all details of corporate management or business 
activities. It could impose upon corporations any labor conditions. 
It could undertake to regulte the prices at which they buy or sell. It 
could prevent wholesale or retail business from being conducted by 
the same concern. It could strike at chain stores by limiting the 
number of outlets that a licensee could operate. 

Senator O’Manoney. Would you mind my saying that I regard 
these criticisms as fantastic? 
| Mr. Pecxnam. Well, Senator, I might say that I consider in the 
light of history, except in the past 5 or 6 years, that this proposition 
is wholly fantastic, but probably not for the same reasons. We have 
an entirely different philosop..y toward government. I still believe 
that the least governed are the best governed. 
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Senator O’Manoney. That is exactly my conception. 

Mr. Pecknam. And I believe in our dual form of government. 

Senator O’Manoney. That is my conception. 

Mr. Pecknam. Congress could go further and attempt to license or 
limit the mechanization of industry, in response to this hue and cry 
about technological displacement. Of course, it could go further and 
undertake to control the volume of production that might be allocated 
to licensees. In other words, it is a blank check in return for this 
license, and the corporation says it will hereafter abide by any legisla- 
tion that Congress may prescribe, regardless of whether or not it is 
within the province of the Federal Congress under the Constitution. 
It is a contract between the licensee and the Federal Government. 

Of course, the provisions against unlawful combination and unfair 
trade practices are already covered by existing law, and any corpora- 
tion or person guilty of violation of those laws should be prosecuted, 
civilly or criminally, and could be prosecuted under existing law. 
Because there are a few rascals that ought to be in jail, or a few 
corporations that ought to be prosecuted, is no reason why the Federal 
Government should stretch out its hands and try to control the 
activities of all corporations or groups that might engage in interstate 
commerce to any degree. 

What guarantee is there that this law would be any better enforced 
in respect to unfair trade practices by the agency which now has control 
of the investigation and prosecution of those practices, because we 
have already another law on the statute books requiring that those 
things should be promptly investigated now under the Federal Trade 
Commission? Are you telling the Federal Trade Commission twice 
that it shalldosoandso? Are you telling the Securities and Exchange 
Commission twice what it has already been told to do? 

Of course, if the Commission reaches the point of refusing a license 
for violation of these provisions of subsection (a) of section 4, under 
paragraph (c), the corporation may appeal to the courts, That 
means the courts shall thon try the corporation for violation of the 
antitrust laws, which could now be done by prosecution or civil suits, 
except that under this bill the court would be bound by the facts 
found by the Commission instead of having a completely new trial 
before the court. 

Under section 5 we find labor restrictions, based upon the fact 
that the corporation, if engaged to any extent in interstate commerce, 
must subject itself to contro] in the matter of these labor conditions, 
which in the Child Labor Law case and the Schechter case the Supreme 
Court said the Federal Government had no right to control. It is 
writing into law an attempt by Congress to, in very large measure 
establish the powers which are attempted to be given to the Federa 
Government under the so-called equal rights amendment that is 
pending before the Congress now and which has not yet been sub- 
mitted to or ratified by the States. If and when that becomes a part 
of the Constitution, Congress will have the power to legislate as 
provided in this subsection (a) of section 5 with respect to female 
employment. : abe : 

he same criticism applies, I think, to subsection (b), that it is an 
attempt to use the licensing provision as a means of acquiring control 
of child labor, which so far the States have failed or neglected to give 
to Congress under the pending child-labor amendment, I think the 
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thing to do, if Congress is going to exercise that power, is to wait for 
ratification of the child labor amendment. 

Senator O’Manoney. I observe that your organization opposed 
the child-labor amendment submitted in 1924 and the so-called 
Vandenberg child-labor amendment. 

Mr. Peckuam. Yes; we have consistently opposed those. 

Under subsection (d) of section 5 it is required that licensees shall 
do the things which are now required of them by law; that they shall 
refrain from dishonest trade practices, unfair methods of competition, 
violation of antitrust laws, monopolizing or attempting to monopolize, 
and so on. The Federal statutes already prohibit those things with 
respect to anybody engaged in interstate commerce, whether they have 
capital assets of $100,000 or $10, so that this provision simply pro- 
hibits them from doing the things they are now prohibited from doing. 
It seems to me it is an unnecessary inconvenience and involves unneces- 
sary meddling by the Federal Congress in purely local affairs. The 
question of equal right to vote seems to me also an unnecessary med- 

ling in the affairs of business. The privilege of voting is often one of 
the rewards to those taking the greatest risk, such as common-stock 
holders whose right to participation in earnings is subordinate to the 
right of preferred stockholders. There is something given in exchange 
for a surrender of that privilege. 

Of course, under subsection (k) the licensee is subject to and must 
accept any requirement not inconsistent with the laws of the United 
States that may be made by the State of its incorporation. That 
reserves the right of the State, so far as Congress does not attempt to 
change that right. It must also accept any requirements that may 
be imposed by the Congress as a condition of its right to engage in 
commerce. That is simply a reiteration of the blank check the corpo- 
ration is required to give to Congress before it can engage in inter- 
state commerce. 

Under section 7, respecting competing corporations, the provisions 
of that section mean a gradual extension of the act to require a Federal 
license of all corporations engaged in interstate commerce, regardless 
of their financial size or whether or not they are actually engaged in 
interstate commerce. I do not think that is constitutional. I do not 
believe the requirement would be sustained. It merely means that 
Congress or its agency will attempt to regulate the affairs of a concern 
engaged wholly in intrastate business, because it may affect the busi- 
ness of one of the licensees. It would not have been sustained as 
constitutional a few years ago. I do not know what the courts will 
hold from now on. It is reaching a point where any power the Federal 
Government desires to exercise is constitutional. That is one of the 
misfortunes of change. 

Respecting revocation, under section 8, the revocation might be 
for violation of some condition which, without the license, the Federal 
authorities would have no right to stop—it may be for quite a minor 
offense. It is not impossible that with the many rules and regulations 
to be complied with there might be some very minor specification 
that would bring the licensee within the provisions of this revocation 
section and enable the Commission to engage in punitive expeditions 
against those they did not like politically or otherwise. 

have already alluded to the facts that the court would be bound 
by the findings of fact found by the Commission. Of course, the bill 
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provides for publicity. I suppose there would be a great increase in 
the number of publicizing agencies now being carried on in Washington. 

Of course, inevitably, under section 18, new crimes are created to 
be punished. Most of the crimes specified in the bill are now punish- 
able, and it merely provides a new punishment for the same old crimes, 
to a large extent. Of course, it provides possible severe punishment 
for very minor offenses, under the provisions of this act. 

Under section 20, there is a provision for the Civil Service Commis- 
sion giving licenses to certified corporate representatives. I think the 
effect would be very largely to create a new army of private profes- 
sional snoopers. Of course, it also necessarily creates a new misde- 
meanor to be punished by the criminal courts. 

There has been a good deal said about the wicked State of Delaware 
and some of the other States that create corporations. I may be 
wrong, but to my mind these States do only one thing. They say to 
a group of persons that they might go out as a group and do anythin 
that any other group of individuals might do,.and clothe them wit 
one or two important powers which individuals do not possess. One 
is continuation as an entity, and the other is the opportunity to Jimit 
the amount of capital they shall risk in the enterprise. Otherwise, 
these corporations can do nothing that any individual citizen cannot 
do under the laws of most of the States. I do not think the corporate 
form is responsible for any of these vices. 

If I may refer to a personal experience, by way of illustration, I 
have some clients who constitute a family engaged in a small enter- 
pre near Washington. At present the business is operated by 

usband and wife. It is a business that is based upon daily purchases 
and gales. Ithasafew employees. If the husband or the wife should 
die, that business would stop. At least, it would stop until an admin- 
istrator could be appointed and authorized by the court to conduct 
the business. It is virtually a partnership. The whole operation 
of that little business would be thrown into confusion and probably 
wrecked in the process of waiting for the probate court to authorize 
the administrator to carry on the business.: By ah igh that into 
a small corporation, regardless of whether or not both of those persons 
die, the business’ would continue. There is nothing particularly 
vicious about that. I advised them that that was the proper course 
to pursue. : 
enator O’Mauoney. Who says that there is anything vicious 
about it? 

Mr. PecxHam. There has been a ihe deal said about corporations 
created by the State of Delaware. 1 think there has been background 
for criticism of the corporate form of doing business. 

Senator O’Manoney. I have heard no criticism before this com- 
mittee of that. 

Mr. Pecxuam. Well, to take another illustration, there is no reason 
why a citizen of the State of Delaware should not go out and engage 
in business anywhere in the country. He might own mines in some 
State, or operate a factory in another place. The mere fact that it is 
a corporation does not carry with it any particular vice that I can see. 

Senator O’Manoney. Certainly not. Nobody has said so. 

Mr. Pecxnam. They keep asking why the State of Delaware should 
clothe these people with the power to do business. It only clothes 
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them with the power of continuity and limiting the liability which 
they shall incur in the enterprise. 

Senator Austin. Will you permit a question? 

Mr. PEcKHAM. Yes, 

Senator Austin. As I gather the trend of your comment, it is to 
this effect: that if it is ethical and moral, from the point of view of 
public welfare, that a private individual may engage in interstate 
commerce and not be subject to these clogs upon business contained 
in this bill, why should it be unethical for a corporation to do it? 

Mr. Pecxuam. I do not see any difference. I still believe, with 
reference to the antilynching bill, that because there are isolated 
offenses at which such legislation is aimed, that is no excuse or justifi- 
cation for the Federal Government injecting itself unnecessarily into 
that situation, even if it may have the power to do so. The same 
reasoning applies to this bill. 

Senator O’Manoney. What do you think of dummy directors? 

Mr. Pecxuam. I have heard of them. I do not know any of them. 
Do you mean directors who take no part in the deliberations? 

Senator O’Manonety. No. Ido not mean that so much as I mean 
the organization of a corporation by persons who are really not the 
directing heads of the corporation, but are merely lending their names, 
such as a person desiring to organize a corporation for a particular 
purpose naming his stenographer or bellboy or bootblack to act as 
director of the corporation. They have no interest in it and no 
capital invested. They are mere dummies to do what the persons 
behind the scenes want them to do. You recognize the fact, do you 
not, that there has been built up in this country a very intricate 
system of corporate devices by which the investors have been robbed? 

Mr. Pecxuam. I suppose there have been such cases. 

Senator O’Manoney. Do you think there is anything wrong about 
making it impossible for corporations to organize in that way? 

Mr. Pecxuam. I suppor there is nothing wrong about it, but I 
do not believe that the Federal Government should do it. 

Senator O’Manoney. Allright. If we can segregate the provisions 
of this bill or any bill which, from your point of view, gives the Govern- 
ment the power to meddle, from the provisions which affect the cor- 
porate structure and maintain integrity in the management of the 
compere ion would you have any objection to. the second group of 
rules 

Mr. PeckuHam. I would object to any licensing, because I think 
the Federal Government has practically exhausted its power already 
in the antitrust and fair-trade laws. 

Senator O’Manoney. That, of course, is a question of law. 

Mr. Peckuam. Yes. 

Senator O’Manoney. Your feeling, I take it, is that the Federal 
Government does not have the power to regulate the nature of the 
instrumentalities which carry on interstate commerce? 

Mr. Pecxuam. Yes. I think it can control the channels, but can- 
not go beyond that. pe 

Senator O’Manoney. It cannot define the powers and responsibili- 
ties of the corporations? 

Mr. Pecxnam. No. 

Senator O’Manoney. That is your opinion? 

Mr. Peckuam, Yes. 
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Senator O’Manoney. Do you recognize that corporate development 
has resulted in the creation of a new sort of economic system which 
dominates the entire economic lifé of the country, without giving 
individual citizens the protection which they thought was given by a 
free government? 

Mr. Pecxuam. I sunpor there has been to some extent. JI remem- 
ber William Jennings Bryan postulated the same hypothesis, that the 
existence of corporations and their activities beyond State borders 
made it necessary that they be taken under control. I do not agree 
with that. I think there are ample means of control of any violation 
of ethics or morals, now already inhibited by Federal law. When 
people attempt to do those things in the course of interstate commerce, 
which affects interstate commerce, I think Congress has sufficient 
authority to punish them. I do not agree with the apparent theory 
of those who say the laws cannot be enforced, any more than I agree 
that under this bill the Federal Trade Commission would enforce them 
any better than it does now. The fact that such situations may exist 
is no excuse for a law of this kind, or any new law. There are already 
laws that are ample to control such conditions. 

If there are unfair trade practices in tho course of interstate com- 
merce, they are already punishable, and the agency you are setting 
up under this bill would have no more power to control that situa- 
tion than it does now. Why does it not do it? Do you think by 
saying it twice to them thoy will do it any better? I think the an- 
swer to the problem is to find out why our law officers do not enforce 
the laws that now exist. — 

Senator Austin. I would like to make this comment; that I have 
personally been told by one who spoke apparently with some au- 
thority from the Federal Trade Commission that the reason why they 
have not succeeded in enforcing the Federal Trade Commission Act 
and the Sherman antitrust law and the Clayton Act is because of the 
uncertainty of their power, the indefiniteness of the law as written 
and now interpreted. That is why I, for one, believe that the law 
should be restated, even to the point of writing into it in the form of 
a statute the interpretation that has become settled by repeated 
adjudications, 

r. Peckuam. I do not think that is a valid answer. As Senator 
Borah pointed out, we have the interpretation of the courts to guide 
us, and there is danger in attempting to enumerate in a statute all of 
these different specifications. 

Senator Boran. Perhaps another reason why the Federal Trade 
Commission was unable to enforce those laws is that for a jong time 
it was not supposed to enforce them while we had the N. R. A. and 
those things. ‘They became somewhat discouraged, because the policy 
at that time was monopoly, : 

Senator O’Manoney. We will recess at this time until 10:30 
tomorrow morning. : . 

(Whereupon, at 12:15 p. m., a recess was taken until the following 
day, Thursday, March 10, 1938, at 10:30 a. m.) 
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MAROH 10, 1988 


Unrrep States SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
, Washington, D. C. 
The subcommittee met, pursuant to recess, in room 324 Senate 
Office Building, at 10:30 a. m., Senator Joseph C. O’Mahoney (chair- 
man), presiding. : 
Present: Senators O’Mahoney (chairman), Borah, and Austin. 


STATEMENT OF WILLIS J. BALLINGER, ECONOMIC ADVISER, 
FEDERAL TRADE COMMISSION 


Senator O’Manoney. Please state your name and the position you 
occupy. , 

Mr. BauuIncEeR. My namo is Willis J. Ballinger. I am economic 
adviser to the Federal Trade Commission, 

Senator O’Manoney. You have been requested by the chairman 
of the committee to appear, because we desire to have your analysis 
of the subject matter with which this bill deals. Will you be good 
enough to proceed? : 

Mr. Bauiinaer. Mr. Chairman and Senators, at the request of 
Senator Ashurst, chairman of the Judiciary Committee, I am appearing 
before this committee. 

I understand from Senator O'Mahoney, chairman of this sub- 
committee, that I am called upon to furnish data and make some 
comment upon certain provisions of the Corporation Licensing Act 
Eroposee by Senator Borsh and Senator O’Mahoney. 

[his bill, Senators, has been widely hailed in many quarters as 
putting real teeth into the antitrust laws. In other quarters it has 

een criticized as putting too many teeth into such laws. Now at the 
present time I do not wish to be drawn into the controversy of whether 
the power of the courts to revoke the license ofa corporation which has 
violated the antitrust laws is wise, sound, effective, or an overdrastic, 
dangerous way to promote an observance of the antitrust laws. What 
interests mo a great deal is that the distinguished sponsors of this 
proposed measure have apparently come to the conclusion that a 
strong penalty for violating the antitrust laws is advisable. 

A good many lawyers and economists have believed for a long time 
that the antitrust laws should be amended.in a number of respects to 
make thom’ more effective. Some hold that the basic antitrust law, 
the Sherman statute, was dealt a mortal blow when the Supreme 
Court promulgated the Rule of Reason in 1911. | As this group sees it, 
the Rule of Reason caused the court to sanction mergers, if in ite 
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qidement their monopolistic power was offset by advantages assumed 
to be passed on to the public. An extreme section of this group 
goes so far as to charge that the Rule of Reason caused the Court to 
cease to enforce the Sherman statute, that the Court took unto itself 
the power and assumed the benevolent role in each particular case of 
deciding whether the net balance of public benefits offset the evils of 
monopoly. 

Some other thinkers lay groat stress upon the majority opinion in 
the U.S. Steel case (1920). In this case Justice McKenna, writing the 
majority opinion for the Court, declared that size per se was never 
alegal: Only when size was accompanied by an unlawful overt act, 
such as inducing or coercing competitors to fix prices did such large 
size become illegal. Justice Day, on the other hand, contended that 
size per se could be illegal and was in the case of the United States 
Steel Corporation—that where a corporation attained dominancy in 
an industry and possessed tremendous financial strength this power 
was unlawful whether benevolently or malevolently employed. 

Senator Boran. Before you depart from tho Steel case, 1 would like 
to put in the record the statement that the majority opinion was 
rendered by four members of the Court, which was 4 minority of tho 
Court. Justices McReynolds and Brandois did not sit. 

Mr. Bauuincer. Many students feol that Justice McKenna’s 
opinion legalized the “follow-the-leader” type of monopoly, whereas 
if Justice Day’s opinion had become law the Government would be 
able to reach this kind of monopoly. It is found in many industries 
today—industries whore smaller units aro tossed a few crumbs in 
return for which they prudently obsorve their foudal obligations. The 
small-business man knows that the Sherman statute is one thing in 
theory and quite another in practice. To bid for business against 
the giant corporation would mean a rotaliation. Such retaliation 
would, of course, be unlawful. Little-business mon know from bitter 
exporience that the stopping of such retaliation by action of the 
Government takes time. Sometimes it takes many years. And whilo 
the mills of justice are grinding slowly, the little fellow is ground up. 
In many cases he could not possibly hang on until relief was given 
him by the Government. So he wisely sits quietly at tha foot of the 
table and accepts the one-sided carving of the turkey. 

I am not opposed to size which is exposed to competitive restraint. 
Even if solely through efficiency one corporation could eliminate all 
competitors the resulting monopoly could not be justified by sound 
capitalistic economics. But size due to the employment of predatory 
or uneconomic business practices, size which maintains itself because 
it can intimidate competitors and muzzle competition, is size which 
has no justification whatsoever. In many cases the remedy for this 
kind of size will not mean that the Government must take a good- 
sized hammer in its hand and attempt to pulverize a number of large 
corporations. If we will make it a very risky business for one cor- 
poration to attempt to punish another corporation which desires to 
compete with it, a recrudescence of competition in many fields of 
industry will speedily determine the useful limits of cize. If little- 
business men in many industries can be given protection from retalia- 
tion if they choose to challenge the price structures of giant.corpora- 
tions, I believe that ‘size will very quickly adjust itself so that such 
size will be founded on genuine efficiency and capitalistic ability. 
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Of course, there are other points at which little-business men must 
be given a fair break, aside from being protected in the right to com- 
pete. If, however, we make the competitive struggle a fair game 
all around, corporate size will cease to stifle business. 

In connection with that decision of Justice McKenna’s, I want to 
point out some other things. Before New Jersey legalized holding 
companies and thereby made the sky the limit for corporate size, 
almost every State in the Union had a law against corporate size. I 
think the maximum limit was $100,000,000 of assets. At one time 
therefore, the American people believed that corporations could 
become so big as to be dangerous. Now we have been sold the idea 
there is no danger in the size of a corporation. I think there is dan- 
ger, both economic and political, where corporations are permitted to 

ecome mastodonic. As I say, in many fields of industry today the 
mere size of a few corporations operates to intimidate smaller units 
from challenging the prices laid down by the great corporations. Un- 
limited corporate size is certain to produce a tremendous concentra- 
tion of corporate power and this concentration of corporate power 
not only facilitates violations of the spirit and letter of the antitrust 
laws but menaces democracy. All through history other peoples 
nae been afraid of size and often when size triumphed there was 

isaster, 

Modern capitalism began as a rebellion against the feudal system 
in England. Historically it is supposed to have begun in little 
English towns. Early in this evolution the towns imposed regula- 
tions upon businessmen so that competition could be preserved and 
protected. These regulations forbade a man to sell his product ex- 
cept in a designated market place where he would be subject to all 
the good influences of competition; forbade a man to buy his ma: 
terials except in an open market place where the free play of supply 
and demand would hinder him from getting preferential treatment; 
forbade any businessman from cornering the supply of a product. 
Particularly important, the amount of capital a businessman could 
aouulre was limited. There was a great fear of concentrated wealth 
and of the power that went with it. The inhabitants of the towns 
lived too close to the feudal system not to be impressed with the 
dangers of concentrated wealth. Now capitalism was temporarily 
destroyed in these English towns. The regulation against business 
size was nullified. Then a few superwealthy men swept aside the 
laws intended to protect competition. The concentration of wealth 
and power which ensued established monopolies which oppressed 
consumers and ruined labor. , , 

The Greeks had a very good custom. On a question ey raised 
as to whether a certain rich man was a menace to the State because 
of his wealth and power, a jar was set up in the public square, and the 
voters would write in the shell or ostracon whether they thought he was 
a menace or not. If he was elected, he was thrown out of Athens and 
his property confiscated by the State or divided up among the people. 
Sometimes I think America could use such tactics to an advantage. 

Senator Austin. Will you permit a question at this point? 

Mr. Bauuinerr. Certainly. 

Senator Austin. Have you observed that the operation of that 
theory resulted in the handing of the hemlock cup to a very wise and 
great, philosopher? 
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Mr. BavuinceEr. In what way, Senator? 

Senator Austin. In the killing of Socrates. If you do not know 
this, Socrates was accosted by a man on the street who could not 
write, and asked him to write a name for him on the shell with which 
this man wanted to vote. Socrates said: “What name, sir? I will 
write it.” The man said “Socrates.” Socrates said, “Do you know 
Socrates?” “No.” Socrates said ‘‘Have you ever seen Socrates?” 
“No.” Socrates then said, ‘Well, tell mo why you want to have 
Socrates killed.” “Oh,’’ he said, “T am sick and tired of hearing him 
called ‘Socrates the Just,’ ” 

Scnator Borau. Have you not got Socrates mixed up with another 
man? 

Senator Austin. That may be. Whom do you suggest? 

Senator Boran. Was it not Aristides? 

Senator Austin. Wo may differ on who it was, but the principle 
is the same. 

Senator Boran. The principle is correct. 

Senator Austin. That is the point. 

Senator O’Mauonry, There are no provisions in this bill for the 
adoption of the shell. 

Senator Borau. We also have a Constitution that stands in the 
way. 

Nir. BaLLINGER. I want to put in the record some of the facts that 
show the onormous concentration in the business world today. 

The following facts are summarized from various sourees dating 
from 1926 to 1931. They present a picture of the greater part of 
American business: 

Five pereont of water power companies controlled 75 percent of 
developed waterpower. 

Iive percent of anthracite companies owned 78 percent of recover- 
ablo tonnage. 

Vive percent of bituminous companies owned 60 percent of recovor- 
ablo tonnage. 

Iive percent of iron and steel companies owned 95 percent of iron 
ore reserves. 

Iive percent of copper companies owned 55 percent of coppor 
reserves. 

Vive percent of petroleum companies owned 50 percent of petroleum 
reserves. 

live percent of farms controlled 45 percont of farm acroage. 

live percent of mining companies produced 60 percent of mine 
products. 

Iive percent of manufacturing companies produced 65 percent of 
value of manufactures. 

Five percent of wholesale establishments did 45 parcent of wholesale 
business. 

Kivo percent of retail establishments did 45 percent of rotail business. 

Iive percent of service establishments did 52 percent of service 
business. ; 

Vive percent of hotels did 54 percent of hotel business. 

Five percent of all corporations owned 77 percent of corporate 
assots. 

_ Five percent of all corporations received 86 percent of corporate 
income. 
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Five percent of individuals owned 68 percent of individual wealth. 

In 1929 the Brookings Institution showed in a study that one-tenth 
of 1 percent of all the families in the United States (approximately 
27,500,000) received as much income as 42 percent of the families at 
the lower end of the line. 

The International Nickel Co. owned 90 percent of world reserves. 

The American Telephone & Telegraph Co. owns 80 percent of 
United States telephone service. 

The Western Union Co. had 75 percent of United States telegraph 
service. 

Tho Ford and General Motors Cos, had 75 percent of United States 
production, 

Tho International Harvester Co. had 50 percent of United States 
production. 

The Pullman Co. had a practical monopoly, 

The Aluminum Co. had a practical monopoly. 

The Singer Sewing Machino Co. dominated the field. 

The Radio Corporation of America dominated the field. 

Senator Boran. Would you say it is a monopoly? What is your 
definition of a monopoly? 

Mr. Baniincer. There are two kinds of monopolies. The first is 
where one concern in the field controls tho price or the production of 
the product. Then there is the case where tho ficld is split betweon 
two or threo concerns, and they get together and limit production 
and fix prices. ‘hero is a third kind where a fow gigantic concerns 
lay down the prices, and tho little follow oboys that. He is afraid to 
challenge it. 

Senator Bonau. Tho result is that cithor a single monopoly or two 
or three together may control the market. 

Mr. BaLiinorr. Yes. 

Senator O’Manoney. You may pire 
; ne Bauuinger. Tho American Sugar Refining Co. dominated the 
ield. 

In anthracite coal, cight companies produced from 75 to 80 percent 
of United States tonnage. 

In steel, nine companies had 80 percent of United States mill 
capacity—United States Steel, Bethlehem Steel, Republic Steel, 
Jones & McLaughlin Steel, Youngstown Sheet & ‘Tube, National Steal, 
Inland Steel, American Rolling Mill, Wheeling Steel. Two companies 
United States Steel and Bothlehem Steol, had over 60 percent of 
United States mill capacity. Ono company, United States Steel, had 
40 percent of United States mill capacity. 

In insurance, 10 companies had 66 percent of the business— 
Metropolitan Life, Prudential, Now York Life, a Lifo, 
Travelers, Mutual Lifo of New York, Northwestern Mutual, Aetna 
Life, John Hancock Mutual, Mutual Benefit. In 1929 Metropolitan 
Life Insurance Co. and the Prudential Lifo Insurance Co. wrote ovor 
30 percent of the now premiums. 

n bread, four companies had 20 to 25 percont of United States 
production—Continental Baking Corporation, Gonoral Baking Cor- 
poration, Ward Baking Corporation, and Purity Bakeries Corporation. 

In crackers and biscuits, one company, National Biscuit Co., pro- 
duced more than half of the national output, while two companies, 
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National Biscuit Co. and the Loose-Wiles Biscuit Co. accounted for 
between 60 and 70 percent of national production. 

In meat packing, two companies had 50 percent of United States 
production—Swift and Armour. 

Tn cigarettes, three companies had over 80 percent of United States 
roduction—American Tobacco Co., R. J. Reynolds Tobacco Co., 
iggett & Myers Tobacco Co. 

In electric power, three groups generated one-half of the electric 
power generated by the larger power companies in the country— 
United Corporation, Electric Bond & Share, and the Insull interests.! 

Two-thirds of the electrical energy generated was controlled by six 
Browne: United Corporation, Electric Bond & Share, Insull Interests, 

orth American, Consolidated Gas, Byllesby-United States Electric 
Power Corporation.! 

In olectrical equipment, two companies had 50 percent of United 
States production—General [electric and Westinghouse. 

FMastman Kodak and Ansco control the photographic supply business 
in the United States. Eastman controls about 90 percent. 

In the manufacture of steam locomotives, two companies domi- 
nated the field—the Baldwin Locomotive Works and American Loco- 
motive Co. 

Three can manufacturing companies—the American Can Co, tho 
Continental Can Co., and the National Can Co.—-manufactured 90 
percent of the cans used by packers in tho United States. 

Three companics dominated the production of flat glass and plate 
lass in the United States—Pittsburgh Plate Glass Co., Libby-Owens- 
ford Co., and American Window Glass Co.? 

Two sulphur companies controlled practically all the sulphur pro- 
duced in the United States—the Texas Gulf Sulphur Co. and the 
Freeport Texas Co. 

The four big tire companies—Goodyear Tire & Rubber Co., B. I, 
Goodrich & Co., United States Rubber Co., and Firestone Tire & 
Rubber Co.—manufactured 40 percent of renewal tires and practically 
all original tires in 1926. 

In yeast, two companies dominated the field—Standard Brands and 
Anheuser-Busch. It is estimated that Standard Brands produced 
from 66 to 80 porcent of all the yeast produced in the United States. 

In salt, four companies dominated production of this article—Morton 
aut ee , International Salt Co., Worcester Salt Co., and Pennsylvania 

alt Co. 

In pane, two companies dominated the field—the du Pont outfit 
and the Sherwin-Williams Co. 

In banking, 1 percent of the banks had 46 percent of the banking 
resources; 21 banks had over 22 percent of banking resources; 
1 percent of the banks had 75 percent of commercial bank dex nsits, 

Control of banking resources by 1 percent of the banks through inter- 
locking directors and other methods was much greater. One estimate 
by competent economic authority reached as high as 99 percent. 

1 Aggregate energy generated by smaller companies estimated In 1929 to have been approvimately 12 
percent of the total energy supplied for the United States. It is estimated, therefore, that tho larger com- 
Palin 1005 peactictity all the remaining independents (a the giass Indust Hdated into fourth 
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company, the Fourco Co,, so that today the production of all flat and plate glass in the United States fs 
in the hands of only four companies. 
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In the manufacture of chemicals, three companies dominated the 
field—E. I. du Pont de Nemours Corporation, Allied Chemical & Dye 
Corporation, and Union Carbide & Carbon Corporation. 

In motion pictures, three companies dominated the field —RKO, Gen- 
eral Theatres Equipment, Inc., and Paramount-Publix Corporation. 

In aviation, three companies dominated the field—United Aircraft 
& Transport Corporation, Curtiss-Wright Corporation, and Fokker 
Aircraft Corporation—the General Aviation Corporation absorbed 
the Fokker Aircraft Corporation and the Dornier Co., in both of which 
General Motors had a large interest in 1930. 

In natural pas four producer groups—Electric Bond & Share Co. 
group, Columbia Gas & Electric Co. group, Cities Service group, and 
standard Oil Co. of New Jersey—accounted for about 72 percent of 
the output of natural gas produced by 32 other holding-company 
groups. 

In lead smelting, one company, the American Smelting & Refining 
roa over 55 percent of the total lead-smelting capacity of the 

ation. 

In the production of lead, four companies produced over half of the 
total production—American Smelting & Refining Co., St. Joseph 
Lead bs. National Lead Co., and the Bunker Hill & Sullivan Co. 

Four companies produced over 50 percent of all the copper produced 
in -the United States—Anaconda Copper Mining Co., Kennecott 
Copper Corporation, Phelps-Dodge Corporation, and Calumet & 
Arizona Mining Co. 

In the manufacture of cash registers the National Cash Register Co. 
dominated the field. 

Two companics—K. B. Muller & Co. and Heinr. Franck Sons 
Inc.—dominated the field in the chicory business. It really amounted 
to one company, because the president of one company is the wife of 
the president of the other. 

I would like to make this brief comment. The vigorous pioncering 
American who has saved up t« little capital and would like to go in 
business for himself can look over these figures and hunt for somo line 
of activity that offers a chance for free initiative and individual 
enterprise. If ho wants to live, he had better forget about free initi- 
ative and start hunting a job. 

Senator Boran. I would like to have the names of these corpora- 
tions put in the record. There has been a good deal of criticism that 
corporations are not named, but we talk in general terms. 1 would 
like to have a list put in the record. 

Mr. Bauuincer. I will be glad to furnish the names of as many 
corporations as possible. Where I have used percentage figures there 
are somo cases where a furnishing of the names of the corporations 
constituting the percentage would involve considerable work and 
T may not be able to devote the time riecessary to do this. I will, 
however, do all I can to meet the Senator’s request. 

Senator O’Mauonry. The names of the corporations suggested by 
Senator Borah may be incorporated in the record at this point. 

Mr. BAuuincer., I want to call to your attention another very 
significant fact. In 1932 Mr. Berle and Mr. Means published a very 
sensational book in which they showed that about 200 corporations 
control nearly 50 percent of corporate assets. 
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Senator Borau. Two hundred outside of the banks? 

Mr. Batuincer. Outside of the banks. 

Senator Austin. And the 60 families? 

Mr. Bauuinaenr. And the 60 families. I will stay away from the 
60 families as much asI can. I would rather talk about dry statistics. 

The amazing thing is that since that book was published we have 
had a series of mergers among the big corporations. Among the 200 
referred to there have been a number of consolidations and mergers. 
I will give you a few examples. 

Berle an Means in their book on “Modern Corporations” reported 
that on January 1, 1930, the Prairic Oil & Gas Co. had assets of 
$209,000,000 and was merged with the Prairie Pipe Line Co. The 
Sinclair Consolidated Co. in 1932 is reported in the book of Berle and 
Means as merging with the Sinclair Consolidated Oil Corporation. 
Then the Prairic Pipe Line Oil & Gas Co. was merged with tho Sinclair 
Consolidated. That ono merger climinated two of the 200 corpora- 
tions controlling nearly 50 percont of the corporato assets. 

Senator Boran., In what State was that organized? 

Mr. Bauuincer. I think in the State of Delaware. Iam not sure. 

Senator Boran, All right. 

Mr. Bauiinarer. The Union Oil Associates was reported by Berle 
and Means us having assets estimated on or about January 1, 1980, of 
$240,000,000. On December 20, 1932, the Union Oil Associates was 
merged with and into the Union Oil Co. of California. Tho Union 
Oil Co. of Califormia had been incorporated October 17, 1890, in 
California and on December 31, 1931, had assets, according to Moody’s 
Industrials, of $202,186,441. ‘Thus the Union Oil Associates, ono of 
the 200 giants reported hy Berle and Means, within 2 years after their 
book was written had merged with the Union Oil Co. of California 
and the assets brought under a common control had practically doubled 
(a $442,000,000 corporation), 

Tho Vacuum Oil Co. was reported by Berle and Means as having 
assets of $205,700,000 on or about January 31, 1930, and the Standard 
Oil Co. of New York was reported as having assots of $708,400,000 on 
or about January 1, 1930. In 1931 the Vacuum Oil Co. and tho 
Standard Oil Co. of Now York merged and the namo of the now 
corporation was ‘“Socony-Vacuum Corporation.” Thus two moro 
corporations in the 200 reported by Berle and Means in 1930 had been 
morged into one corporation a year later and brought together under 
ono roof a new corporation with assets of nearly a billion dollars. 

I will file the rest of this. 

Senator MAanoney. Very well, 

On page 20 of their book, Berlo and Means report the Sinclair 
Crude Oil Purchasing Co. as having assets of $111,900,000 on or 
about January 1, 1930. 

In September 1932, the Standard Oil Co. of Indiana, reported by 
Berle and Means on or about January 1, 1930, as having assets of 
$860,000,000, which formerly had a 50-percent interest in the Sinclair 
Crude Oil Purchasing Co. and tho Sinclair Pipe Line Co., acquired the 
remaining 50 percent in both these companies from the Sinclair Con- 
solidated Oil Corporation, which in the samo year became the Consoli- 
dated Oil Corporation. This remaining 50-porcent interest was ob- 
tained by the Standard Oil Co of Indiana for a cash consideration 
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of $72,500,000 and the names of the acquired companies were changed 
to Stanolind Crude Oil Purchasing Co. and Stanolind Pipe Line Co. 

Thus two of the 200 corporations listed by Berle and Means were 
absorbed by ono of the remaining giants. : 

On the other hand, some of the corporations listed by Berlo and 
Means have apparently been growing at a tremendous rate since their 
hook was printed, Such growth did not involve an absorption of any 
of the 200 giant corporations mentioned by Berle and Means. ‘These 
200 giants can grow in either of two ways. Thoy can grow by absorb- 
ing one another, or they can grow by continuing to make successful 
raids on smaller corporate fry. And if the pickings are not good 
enough in the United States, they can and often do look the rest of tho 
world over. I wish to mention tho expansion of tho International 
Telephono & Telegraph Corporation, sinco Berle and Means’ book 
was written. This corporation was reported by Borle and Means as 
having assots of $521,200,000 on or about Januarv 1, 1930. In the 
year 1930 alone this corporation made tho following acquisitions to its 
already far-flung empire: 

; ee Peruana do Telofonos, Limitada (big telephone company 
in Poru). 

Compania do Telefonos de Chile. 

International Marino Radio Co., Ltd. (handles radiocloctric com- 
munications between land and ships), 

Creed Telographenapparate (nanufactures Creed high-speed telo- 
graph printer equipment in Germany). 

Standard Eloktrizitats Golleschatt (manufactures telophone ap- 
pee and supplies in Germany with five big subsidiaries in Gor- 
many). 

Oontrolling interest in C Lorenz, ag Vionna (manufactures telo- 
phono, telograph, and radio eparatie): 

Aktiesolskabot Skandinaviska Kabel—Og Gummifabriker of Oslo, 
Norway (manufactures cables and wire). 

Sot up the Shanghai Telophone Co, in China. ; 

Organized tho Sociotatoa Anonima Romana de Telofoano to operate 
telophono systom of Rumania. 

In 1931 it acquired Federal Tolograph Co. and assets of the Kolstor 
Radio Corporation at public auction. 

I would like to submit to this committco some more facts about tho 
concontration of corporato wealth in the United States. Theso figures 
aro takon from data published by the Department of Intornal Revenuo, 

Tho total numbor of corporations in the United States for 1933, 
which wero the last availablo statistics, was 504,080. Of this number, 
446,842 woro active corporations. 58,278 did not filo balanco sheots 
with the Buroau of Intornal Rovenuoe for 1933. But that these cor- 
porations wore small corporations is ovidenced by the fact that 66 
porcent of these 58,278 corporations reported net profits or net deficits 
of $1,000 or less, while 90 percent reported not profits or net doficits 
of $5,000 or less. The numbor of active corporations filing balance 
shects with the Bureau of Internal Revenue for 1933 was 388,564. 
Thoy represented approximately 87 porcont of the total active cor- 
porations in tho United States for 1933. 

Of the 388,664 corporations filing balance sheots in 1933 with tho 
Bureau of Internal Hovenue, 267,791, or 68.9 percent, had assets of 
$100,000 or under; 324,536, or 83.5 porcent, had assets of $250,000 
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or under. Now, the 267,791 corporations which reported individual 
assots of $100,000 or less had together aggregate assets of only 
$7 ,882,101,000, or only 2.93 percent of all corporate assets reported 
to the Bureau of Internal Revenue in 1933. The 324,536 corpora- 
tions which filed balance sheets in 1933 showing individual assets of 
$250,000 or less had together aggregate assets of only $16,873,863,000, 
which represented approximately 6.3 percent of all corporate assets 
reported to the Bureau. 

On the other hand, 594 conporations (approximately 0.15 of 1 per- 
cent of all corporations filing balance sheets in 1933 with the Bureau 
of Internal Revenue) reporting individual assets of $50,000,000 or 
over had approximately 53 percent of all corporate assets reported 
in 19383. 

Two thousand, four hundred and seventy-nine corporations (ap- 
proximately 0.6 of 1 percent of all corporations filing Milanes sheets 
with the Bureau of Internal Revenue) reporting individual assets of 
$10,000,000 or over had approximately 68 percent of all corporate 
assets reported in 1933. 

Tive percent of all corporations filing balance sheets with the 
Bureau of Internal Revenue for 1933 was approximately 19,428. 
The 20,663 corporations reporting individual assets of $1,000,000 
and over to the Bureau of Internal Revenue in 1933 had 85.5 percent 
of all corporate assets reported in this year. 

Senator Borau. One question, Mr. Ballinger. You spoke about 
the pipe-line company. What do you know about pipe lines? What 
part do they play in the oil industry? 

Mr. Bauiinger. They play a major rolo in the oil industry. I 
have some confidential information about them, but I would not like 
to disclose it in public. 

Senator Bonan. All right. 

Mr. Bavunger, Personally, Senators, I have always believed that 
that old statute of Senator John Sherman was protty soundly drawn, 
oxcopt in one vital particular, I think that the growth of monopoly 
since it was passed jas not been due so much to any judicial misap- 
jication of the Sherman statute as to other more fundamental causes. 
first, there has been only a sporadic enforcement of it. Its nonen- 
forcement has been far more political than legal or economic. 

Secondly, many cases have not been properly presented to the 
Supreme Court. “Important economic data has hoon sadly missing. 
For instance, I think that if pertinent economic data and argumont 
had been assembled and presented to the Court regarding the illusory 
advantages of mergers, the Supreme Court would have in many cases 
roudred: a judgment of guilty. For many years propaganda in favor 
of mergers has overwhelmed the voices of economic oxperts and 
industrial engineers who have challeneged this propaganda with 
very papresye scientific data. a 

I would like to put in the record some interesting information that 
arose out of the case of the Federal Govornment against the Inter- 
national Harvester Corporation. Tho Harvester Corporation in 1918 
took a consent decree. ‘This consent decree was very severely criticized 
by the Federal Trade Commission in 1920. In 1923 the Government 
decided to reopen the case in Wisconsin. When it was reopened the 
comptroller of the compeny introduced sworn evidence showing the 
cost of producing stecl bars at the steel plant of the Harvester Cor- 
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poration in Chicago. This steel plant of the Harvester Corporation 
was a very small one compared to the steel plants of the great steel 
corporations. In 1923 it happened that the Federal Trade Commission 
was investigating the United States Steel Corporation, an investiga- 
tion which culminated in a cease and desist order against the so-called 
“Pittsburgh plus” system of the United States Steel Corporation in 
1924. The Commission obtained information from the steel corpora- 
tion showing the cost of producing steel bars, the same kind of steel 
bars produced by the Harvester Corporation in its little Chieago plant: 
Wo found that the Harvester Corporation was producing these steel 
bars for from 16 to 19 cents less a ton at its plant than they were being 
produced at the great Gary mills of the United States Steel Corpora- 
tion, which mills were supposed to be the largest and finest in the 
world. This is an example of what little business can do. 

Senator Austin. Did you stop to consider in your comparison the 
service to general welfare by industrial corporations handling commod- 
ities such as steel bars? 

Mr. Baniinagr, I am just showing that a very much smaller mill 
produced them more cheaply. 

Senator Avastin. That is all? But you must take into aceount, 
must you not, the service to the world in the production of steel bars 
in addition to the difference in cost? , 

Mr. Bausinaren. No; that was the selling cost. Iam just talking 
about the mill cost. 

Senator Austin. You do not get. the point of my question. ‘The 
point of my question is that, in performing the service of the produc- 
tion of goods sueb as steel bars you must take into account the per- 
formance of the service of the great companies that can do that as 
against. the inability of the smaller companies to anywhere near 
answer the request for service, 

Mr. Batiincer. Senator, as I understand it, the argument is that 
sizo results in lower costs. This is supposed to be the justification of 
sizo. In the case which I have presented the great Gary mills could 
not hold their own against the little steel plant of tho Harvester Co. 

Senator Avastin, Is that the only point you are making? 

Mr. Bausincer. Yes; 1 am making that point. 

Senator Austin. All right. 

Mr. BALuinarer. Let me give you a perfect example of the failure 
of the prosecution to properly present the facts to the Supreme Court. 
In 1920 the Supreme Court refused to hold that the United States 
Steel Corporation was a monopoly. Its principal reason for so holding 
was that though this corporation had engaged in conspiracies with 
its competitors to fix prices prior to 1911—the dato on which tho 
Gary dinners were abandoned—that since that date it had ceased such 
conspiracies, was guiltless of employing monopolistic practices, was 
in short an exemplary corporation. What the Court failed to know 
was that the steel corporation since 1911 had utilized one of the most 
effective monopolistic devices known—the basing point system, The 
prosecution of this case for the Government presonted no data what+ 
soover on even the existence of the basing point system. 

Two years after the acquittal of the Steel Corporation in 1920 tho 
Federal Trado Commission began an investigation of the Pittsburgh- 
plus system. In 1924 the Commission issued a cease-and-desist 
order against ‘tho Steol Corporation and the Steel Corporation aban- 
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doned the Pittsburgh-plus systom. Promptly thoronfter tho industry 
asa whole adopted the multiple basing point systom, tho Pittsburgh- 
yiiis systom being a singlo basing point system. ‘The Commission 
ound, and so stated in its findings, that tho Steel Corporation had 
engaged in conspiracies to fix prices since 1910 and had continued to 
engage in conspiracies up to 1922, The legitimate inference from this 
finding is that such conspiracies existed between the period of 1911 
and 1020, 

It has been the experience of the Federal Trade Commission that 
basing point systems do not work automatically. ‘They have to bo 
doliced, and the policeman is a fear of concentrated financial might, 
Khe Commission mado a complete exposure of tho operation of the 
Pittsburgh-plus system, You seo, the Federal ‘Trade Commission 
was staffed with ceonomie oxperts. It had the machinery for un- 
earthing: economic data and effectively interpreting such economic 
data. Had the Departinent of Justice liad at its disposal an economic 
stall comparable to that of the Federal Trade Commission when it 
tried the Steel Corporation in 1920, 1] think the outeomo of the Stecl 
case in 1920 would probably have been different. 

Senator Austin, May Task you whether, on the whole, you regard 
it as in the interest of the public to eliminate geographical position as a 
substantial clement in competition? i 

Mr. Bauunare, No. 1 do not want to oliminate poographical 
advantage, Lam very muchin favorofit. 1 think tho man next door 
to a mill should get his product at a less cost than tho follow who is 
600 miles away. 

Senator Austin, And the man who has planned his home in tho 
vicinity of ecortain production is entitled to have the bonofit of that 
choice, in his freedom (o select the place where he lives? 

Mr. Banninarr, Yes, 

Senator Austin. And if this bill prolate to climinate geographical 
position as a substantial clement, in that respect it is bad, 18 ib not? 

Mr. Banainarn, Tf it did that I would say it is bad. Towoevoer, I 
do not think it does that. 

Senator O'Manonsy. Has not. the geographical advantago of which 
tho Senator speaks been removed by the present system that is prac- 
tically universally followed by the large concerns? 

Mr. Banninarer. Tho basing point system; yes, 

Senator O’Manionny, What other method would explain. the ‘fact 
that tho prices of 80 many commodities are practically identical? 

Mr. Bansinaer. That is the operation of the basing point system. 
A cement mill, for instanco, will give a man located 500 miles away 
a lower price on cement than the man next door to the mill has topay. 

Senator O’Manonpy. Has geographical position operated to mako 
it possible for a coment manufacturer who is operating near tho sourco 
of supply to sell cheaper than the Cement Trust, or do you know? 

Mr. Baniinarr. Tho Cement case is now in the course of trial, and 
some very sensational evidence has been introduced which I may bo 
able to submit to you later. Wo havo ovidence showing an amazing 
identity in prices. 

Senator O'’Manonry. The present systom omployed by industry 
has absolutely destroyed geographical advantago, has it not? 

Mr. Bautinaer. Yes; I would say it certainly has not facilitated it. 

Sonator O’Manonry. You havo domonstrated by tho'figures which 
you havo presented hore, which I presume are accurate, that in many 
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lines of business thore has been a tremendous concentration of wealth 
and power. 

Mr. Batiinapr. That is true. 

Senator O’Mauonry. You may proceed. 

Mr. Batting. Finally, the most important reason why the Shor- 
man statute has beon ineffective is, in my opinion, because the penalties 
provided for its infraction have been seriously inadequate. Whatever 
wo may do with this statute, it is at this point that reform should 
strike first. I believe that in reforming the penalties provided for in 
tho Shorman statute wo will add moro to its effectiveness than anything 
clas wo can do, 

Sonator Austin. Does that idan involve prison sentences for execu- 
lives or manayors, or does it apply only to those penalties which can 
be paid by the corporation? 

Mr. Bausinarr, Senator, [hesitate to go into that, because I undor- 
stand that in executive session you may make some amondments to 
the bill, [do not want to discuss that point, 

Sonator Austin. Vory woll. J respect your reticence on that. 

Mr. Bansinann. Senators, the genius of the capitalistic system is 
supposed to ho that what aman can make by tho application of skill, 
efficiency, i custry and honesty he is justly entitled to. The genive 
of the foudal system, whieh modorn capitalism destroyed, was that 
what a man could take by fores at the point of the lance or sword 
was justly his. 

Now, tho fundamental trouble with American capitalism for the 
last 70 years has been the employmont of predatory mothods, instead 
of tho basic capitalistic ones of skill and officiency, in the reaping of 
profits. I believe, Senators, that the flourishing of such predatory 
mothods has seriously crippled capitalism in the United States. 
Indood, I believe that for many decades in the United States capitalism 
has beon on the wane. Capitalism, Senators, is nothing more or less 
theorotically than a system of relatively free markets whore anyone 
can sell his labor or his products according to the laws of supply and 
domand, Reasonablo freedom of initiative and a fair chance to com. 
pote in tho markot place is the essence of capitalisin. ‘Today groat 
arons of business are no longer governed by tho laws of supply and 
domand. [thas become increasingly diflicult for enterprising pusinaiee 
mon to got into many markots on any terms. And in many markots it 
has become incroasingly difficult for businessmen to risk practicing 
tho fundamental capitalistic virtues of efficiency, skill, or enterprise, 

Prodatory methods in business have been largely roaporiaiblt for 
concontrating in a fow hands today enormous economic power, which 


powor has tine and timo again beon abused so as to destroy or hindor , 


truo capitalistic ontorpriso. Predatory mothods are largely the 
causo of the domination by a few corporations of so many fields of 
industry today. Thoy havo been the most active agont in bringing 
about a dangerous concentration of financial power so that a few men 
control tho lives of many businessinon by strategic positions at the 
switchboard of private credit. Finally, such predatory methods have 
brought about a dangerous concentration of wealth and income in the 
United States. 

In tho Florida Chain Store case Justico Brandeis quoted from the 
bench the beliof of many economists that the concentration of income 
in tho United States had beon a major factor causing the crash of 1929, 
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A groat many eminent people havo testified to the truth of those 
statements—the elder La Follette, Theodore Roosevelt, Elihu Root, 
Woodrow Wilson, Justice Brandeis, Samuel Untermeyer, William 
Jennings Bryan, and Cel. Charles H. Mareh of tho Federal Trade 
Commission, 
Only a few years ago Judge Kdwin C. Parker, chairman of the board 
of directors of the United States Chamber of Commerce, in a notable 
address at the annual meeting of that body, boldly declared that the 
times demanded “straight thinking and straight talking.’ “They 
demand,” he said, “that we consider the disturbing evidences of a 
business atavism, a throwback to a day of unrestrained individualism, 
a day of the public be damned, when men of great: business ability 
with an eye singly to their own selfish interests and immediate returns 
and without regard to the future, ruthlessly pursued their predatory 
lusts in a spirit of ‘after me the deluge.’” 
That was not so many years ago. 
Now, Senators, the decline of erpitalism in the United Stites has 
not been the work of men who plot in dark rooms below Fourteenth 
Street in New York City. It has not been the work of bureaucrats in 
Washington, It has been the achievement of gentlemen who have 
been plotting in the Wall Street area for the last 60 years, Teall them 
toll-takers because they are not interested in practicing capitalism but 
in perfecting techniques for applying the feudal art of seizing by force 
the property of other people, Historically these freebooters are of the 
same breed which undermined Roman democracy, Tho death of a 
capitalistic order is foreshadowed by the increasing success of bold 
men who have managed to get outside of the system and are permitted 
hy democratic government to cheat, force, and maneuver more honest 
men out of their property. 
The businessman who really practices capitalism-—-that is furnishes 
society with a useful product or service which he makes under condi- 
tions of fair competition---is likely to find the road to fortune a slow 
and tedious road and his harvest a very modest competence, But if a 
businessman can step outside of the capitalistic system, shake off tho 
handicaps of a conscience and devote his talents to suppressing 
capitalism he can rise like an eagle above a turtle. 
Innumorable Government investigations extending back over a 
period of 50 years testify convincingly to the increasing decay of 
capitalism and tho triumph of business which has seceded from’ tho 
capitalistic system to prey upon trade, When Morgan, tho elder, got 
control of the Now York, New Haven & Hartford Railroad, bought 
up junk lines and compelled the road to buy them at profitable prices 
to himself and his contedorates—a policy that permanently destroyed 
the prosperity of the Now York, New Haven & Hartford—Mr. 
Morgan was not acting as a capitalist. The foundation of tho 

reat Whitney fortune was a classic oxample of successful secession 

rom tho capitalistic system William C. Whitnoy and Thomas 
Fortune Ryan organized tho Metropolitan Strect Railway Co. and 
bought up a ifinbak of rundown horsecar lines, which they heavily 
capitalized. A line on Fulton Streot with a third of a mile of track, 
10 little cars, and 30 starved horses, and ano crating. doficit of $40,000 
a year, was put in as worth $1,000,000. A line on Columbus Avenue, 
bought for $500,000 by Ryan and Whitnoy, was capitalized in tho 
Metropolitan for $6,000,000. There were some really good street-car 
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lines on the north and south traffic arteries of the city but they be- 
longed to old familes who did not care to sell. Whitney and Ryan 
were able, however, to secure a lease of these lines by guaranteeing 
larger dividends to the owners, They then borrowed enough money 
from the bank to pay the guaranteed dividends for the first year or 
two while they were unloading the stock. This was a favorite trick 
of Chicago Yerkes. 

Metropolitan listed on the New York Stock Exchange, started at 
war, $100 a share, and soon soared to $269 a share. The investors 
Fight to pet it, while behind the scenes the partners cheerfully 
unloaded. Not a single share of Metropolitan was found in the 
$40,000,000 estate of William C. Whitney when he died in 1904. The 
investors, of course, lost their money. ‘That is where the $40,000,000 
came from, 

When Whitney did all this, ho was not practicing capitalism. He 
had sot up a private economic system, When Albert Wiggin made 
6 to 10 million dollars gambling with the funds of his own bank 
depositors and a certain gentleman and his buddies worked their 
notorious radio pool cleaning up the investors to the tune of $5,000,000 
in 2 weeks, both had leaped well clear of the capitalise system. — If 
one doesn’t mind thinking of filling station attendants as plumed 
knights with lanees levelled at one’s midsection when one buys gas 
there are up-to-date government records which reveal how great oil 
corporations fix prices and knock little men over the head who are 
rash enough to think that the oil industry is part of the capitalistic 
system. ‘Lhe model barony of petroleum, however, is only a frag- 
mentary part of the business world which has seceded from the 
capitalistic system. ‘The dull pages of countless government investi- 
gations tell how it is done through innumerable predatory practices. 

During the last 4 years the New Deal, through a series of investiga- 
tions, has shed a flood of light on how men grow quickly rich by 
resigning from the capitalistic system and making war on it. Tho 
investigations of the last 4 years are only part of a comprehensive 
literature reposing on the shelves of the Government Printing Office in 
Washington or in the archives of municipal or State legislatures which 
have been keeping track of American toll-takers for nearly one hundred 
years. Since the Civil War businessmen have been marching on to 
vast fortunes in the United States. But these fortune builders, 
Sonators, wore gonerally not Horatio Algers who worked honestly and 
capitalistically to merit their riches, They were enemies of capitalism 
and democracy who found ways to got outside the capitalistic system 
control democracy and rake in the loot. By plundering the national 
domain, robbing the Government in war and peace, buildin monopo- 
lies, securing excessive tariffs, rigging stock markets aad produce 
exchanges, selling worthless securities, lying to the consumer about 
patont medicines, and myriad other forms of shoddy; evading taxes, 
hatrayine stockholders, and enmeshing free markets in gigantic spider 
wobs wover of holding companies, interlocking directors and the con- 
trol of bank credit, many rich and powerful men having been doing 
their best to foudalize capitalism in the United States. 

‘Tho massive fortunes of $100,000,000 and a billion dollars and many 
of the smallor ones, have genorally been the reward not of unique 
talonts but of unique chances for hoiding up the public. 
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Senator George G. Vest, of Missouri, once exclaimed on the floor of 
the United States Senate in reference to the Horatio Algor activities of 
Vanderbilt, Astor, Jay Gould, Harriman, Huntington, J. P. Morgan, 
and other great fortune builders, “When they speak, they are lying. 
When they are silent they are stealing.”” Any intelligent American 
can thn convince himself by a little pationt reading that the ruling 
families of America today, generally starting with some ono great, 
vital, red-blooded cutthroat who went boldly forth and took what- 
ever he might requiro, have developed from generation to generation, 
tending to adopt more gentlemanly methods of acquiring. other 
people’s property, and at last becoming very much like the ruck of 
educated Americans, except for the fact that they own most of the 
United States. 

Tifty years of uncapitalistic business in the United States has 
entrenched within our capitalism a prospering feudal order. Feud- 
alism is the power of wealth to rob the business world. Capitalism 
in its pure form is a competitive system of industrics and merchants 
buying and selling in a free price system ruled by the laws of supply 
and demand. Whoever can make the best mousotrap can get tho 
business. Feudalism devours capitalism by seizing markets through 
the power of money and predatory business practices, destroys free 
entorprise, and takes tribute at every corner. 

Predatory business in the United States has long been the greatest 
cause of unemployment. Resolute men have long known that more 
money can be made by standing in the way of business than by letting 
business go ahead. Tho repression of business pays handsomer 
dividends than the honestly traveled road of competitive success, 
But such repression throttles the economic machine down and un- 
necessary unemployment is the direct consequence. Unless, therefore 
wo prevent certain gentlemen from standing across the channels of 
trado and taking toll and increasing tho sizo of this toll yoar by yoar 
wo are never going to reach that paradiso of plonty which our natural 
resources, our tremendous man-powor, the capability of our business 
loadors and our vast scientific and cultural resources ontitle us to. 

The most predatory, profitable method of employing force for the 
conquest of riches in American capitalism has beon to violate tho 
antitrust laws. I have always believed that economic murder is 
committed when one group of businessmen through the application 
of brute financial force or marketing strength can flout the antitrust 
laws and destroy the livelihood and the tluift of another group of 
businessmen. ‘The victims may be entitled to stay in business by all 
laws of officiency and sound capitalistic economics, but skill, efficiency 
and enterpriso are hopeless weapons of defonse when opposed by sheer 
financial might or unlawful group action. 

The 48 years in this country we have been trying to deter economic 
murderers with 10-cent ponalties for each mass killing. The Sherman 
law provides a fine of $5,0C0 for any person violating the antitrust 
laws, and a prison sontenco of 1 year tor the officers of the corporation 
which violated the antitrust laws, or both, Tho choice of which 
penalty shall bo applied is, however, discretionary with the court. I 

now that prison sentences have been meted out to certain underworld 
characters. I beliove the Department of Justice secured jail terms 
for the racketeers who organized tho so-called poultry racket in Now 
York some years ago. But, Senators, I have never heard of a prison 
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sentence being given for violating the antitrust laws to any business- 
man, especially one with a fat bank account and social standing. Yet 
the worst violators of the antitrust laws—the ones that have cost the 
economic lives of hundreds of thousands of small businessmen—have 
been committed by men who enjoyed the highest rating in Duns and 
Bradstrects, and whose names were ones to conjure with when patrons 
were needed for some social function or cause. 

Almost invariably the courts in enforcing the penal provisions of the 
antitrust laws have relied upon fines. Where an opportunity exists 
to make thousands of dollars, yea, millions and tens of millions, a 
$5,000 fine on corporations who attempt enterprise of this scope, or 
on the directors of such corporations, has about the deterrent effect 
of a 10-cont ponalty on a Government office worker. Berle and Means 
say that a corporation with $50,000,000 in assets is a small corporation 
in Amorican business. Let it be remembered that the monopolies 
which have wrecked whole countrysides and may wreck them in the 
future, have not been and are not likely to be small corporations with 
limited resources. 

Senator Austin, Will you permit a question? 

Me. Bauuinarr, Certainly, Senator. 

Senator Austin. Do you have with you the number of corporations 
having a capitalization of $50,000,000 or more? 

Mr. Bauiinaer. I can got that for you. 

Senator Austin. I wish you would do so, and put it in the record. 

Mr. Bauuinaen. I will bo very glad to do so. 

Senator O’Manonry. You may proceed. : 

Mr. Batuincer, The pursuit of antitrust violators by the law 
sinco 1890 has been little short of pitiful. It took 22 years to catch 
up with the old Standard Oiltrust. During that time the trust turned 
out about 20 of the richest men in the United States and probably 
Amorica’s first billionaire. It had lide ase our courts, bribed our 
legislators, and stabbed to death thousands of small businessmen who 
had crossed its path. 

Senator Austin. That is figuratively speaking, I suppose. 

Mr. Bauiincrn. Yes. I mean their economic lives wore terminated 
by selling below cost and other predatory and uneapitalistic practices. 

A quarter of a century later—1937—tho Government has again 
caught up with another oil trust. The decree dissolving the old 
Standard Oil trust in operation was, in the opinion of distinguished 
economists, a farce. 

Nineteen years went by before the great United States Steel Cor- 
poration was brought before the highest court of the land. And then 
we lot it go, though monopoly masquerading in the form of an intricate 
and little understood single basing point system was oporating full 
blast. The Iederal Trade Commission 14 years ago successfully 
attacked the Pittsburgh Plus system of the Stool Corporation, but 
after its decision the company went into the multiple point basin 
systom and consumers are still paying tribute. Sixteen years elapse 
before the Harvester trust was finally up for judgment before the 
Suprome Court. Tho International Harvester Co. was organized in 
1902, and not until 1912 did the Federal Government initiate pro- 
ceedings against this company. 

In 1914 tho district court rendered a decision adjudging the com- 
pany as having violated the Sherman law and decrocing a thorough- 
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going and effective procedure of dissolution. On appeal the case was 
first argued before the Supreme Court in 1915. Two more years 
slipped quietly by and then the case was placed on the calendar of 
the Supreme Court for reargument. Twelve months later the case 
was reargued. Before a decision was handed down the Harvester 
Co. offered to compromise. It got a consent decree and the Govern- 
ment dismissed its case in 1918. In 1920 the Federal Trade Com- 
mission severely criticized this consent decree and charged that the 
Harvester Co. was still a monopoly. Three years later-—1923—the 
Attorney General began an unsuccessful attempt to reopen the case. 
Three years later—1926—the higher court decided in favor of the 
Harvester Co. In all this there was economic tragedy. Before the 
International Harvester Co. was formed in 1902 the farmers could 
buy binders for $110. Last year the farmer was paying $250 for 
binders and the Harvester Co. has raised its prices 10 to 20 percent 
over 1937. 

Last year the Harvester Co. made more money than it has ever 
made since it began. Its net profits for 1937 were $39,692,763. 
This was more thon the Harvester Co. made in 1929, the year of 
peak income in the United States. 
fs Senator O’Manoney. In what State was it incorporated—do you 

now? 

Mr, Baniincer. No; I do not know. In 1929 the net profits of 
the Harvester Co. were $39,529,998. 

Senator Boran. Do you have figures for the Harvester Co. in 1934 
and 1935? 

Mr. Batiincer. Yes. I do not have them here. I will have to 
send that information to the committee. 

Senator Borau. I think you might send it in for the record. 

Mr. Batutincer. All right. 

Senator Austin. Do you know whether those earnings were sub- 
stantially the same in preceding years? 

Mr. Battincer. I think they were. I have a note that in 1936 
they were $31,760,372. That was for 11 months. They changed 
their fiscal year at that time. I think during the depression they had 
pretty good earnings, but I will send that information to the com- 
mittee. 

Senator Boran. They did drop down some, but, in my judgment, 
not very decidedly. I think they were comparatively the same, never 
ran below $30,000,000. 

Mr. Bautiincer. They were lucky to make anything at that time. 
As I have already stated, that company, in the face of these enormous 
earnings, has raised its prices from 10 to 20 percent over 1937. 

Senator O’Manoney. The information you send may be inserted 
in the record at this point. 
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Net profits ' after deducting Federal income tax of the Harvester Corporation: 


1927 8h, See Sees eee Ve on cee ec cea teceeese diese $29, 359, 215 
19284 oe. eee ee Soc tee eS bee cLae ec eet cece eee es 32, 196, 674 
1920°2. den te coete ee een ec ocet tee ieee eles Mocte oicie S 39, 529, 998 
1980? oe oe cee ee eae et use cece encase bet decaces 25, 703, 192 
WOSL se eee ob eee dt bata ds peel eecewc seco Seedecee 1, 346, 538 
193232 c ects olcs ede tese Saeece oe ocean te tbe cctoc cence ooekee 3 7, 582, 879 
1933. eee esl etree te eevee epee iwesosaee cece 31, 886, 257 
1984 0 oc eid Sec uce so dce ode Seu eese tooo cates ees eee 7, 448, 537 
108522 20 oo eee teas olee wee ee seet ecw eee Caeectceeses 24, 618, 238 
1936; TP) months? ow scot Sec etec shane conte ceces'eccecace 31, 760, 372 
19872 ee Hn eee ae eee eee rate de aces Sieiocn ed 39, 692, 763 


' The net profits per year of the Harvester Co. shown above represent an adjustment by Federal Trade 
Commission accountants who added back to the profits reported by the company a provision for inventory 
reserve. yeu the profits reported above have not been adjusted for tho ‘extra compensation” referred to 
in note? below. 

1 Extra compensation of $23,086,000 was deducted Bae company from the profits fora period of 6 years 
(1927, 1928, 1929, 1930, 1935, and 1936), This $23,086,000 should be counted as part of the net incomo of the 
Harvester Corporation according to accountants of the Federal Trade Commission, and should be added 
to the total net profits for those years. For 1937 alone over $5,000,000 was deducted by the Harvester Co. 
from its net income and according to Federal Trace Commission accountants should be added to the 
$39,692,763 above. 

1 Denotes loss, 


Mr. Bavuincer. Here is an interesting thing: The only farm imple- 
ment manufactured by the Harvester Corporation which has gone 
down in price since the time of the inception of the Harvester Co. has 
been tractors. And the reason for this is that the Harvester Co. has 
been in competition with automobile companies in the manufacture 
of this product. 

In one case before the Federal Trade Commission, the Jnternational 
Shoe Co. v. Federal Trade Commission (280 U.S. 291), the Commission 
ordered a divestment of the assets alleged to have been unlawfully 
acquired under section 7 of the Clayton Act in 1925. Three years 
later the Court of Appeals affirmed this order—November 1928. Two 
years later the Supreme Court reversed this decision, in January 1930. 

here was thus a delay of approximately 5 years before a final judicial 
review of the Commission’s order. The defendants escaped in this 
case because the courts had driven a large hole through section 7 of 
the Clayton Act, creating a technical distinction between assets and 
stock in some cases, and in this case by reading Sherman law language 
into the Clayton statute. If the case had been decided in favor of 
the Federal Trade Commission, so much time had gone by that an 
unscrambling of the eggs, the doing of justice by restoring the status 
quo, would have been practically impossible. 

There are Senators present here today to whom all this is, I am 
afraid, old stuff. You Senators know that it takes years to catch up 
with a monopoly. You know that often we have not even tried to 
catch up with it; that the chances of successful conviction have been 
small, that if conviction by some miracle is likely to ensue corporations 
have frequently headed off such conviction by the expedient of taking 
a toothless consent decree. 

Senator Austin. You do not think much of the consent decree as a 
method of control, I judge from your statement. : 

Mr. BAuiincer. Senator, if a monopoly has been in existence for a 
number of years and has done enormous damage in years gone by, I 
would like to see some penalty imposed. 
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Senator Austin. 1 ran into that in examining Mr. Jackson when he 
was ao candidate for Solicitor General. The matter of the consent 
decree of the finance companies was under study. His testimony 
before the Committee on the Judiciary of the House of Representatives 
tended to show that the very life of the independant companies was 
involved in the obtaining of a consent decree, for this reason, as stated 
by him: That if they were obliged to carry on the prosecution and go 
through all the stages of appeal, there might be involved 4 or 5 years, 
during which time the independents vould be wiped out. Therefore, 
the consent decree seemed to be a useful means of expediting matters 
and gotting the control which these various components of the trado 
deliver to the Government under the terms of the decree. I have been 
wondering whether the consent decree method of handling such things 
is s good method or a bad method. 

Mr. Bauuinarr. I think you brought out very clearly when 6 
consent decree should be used. I tried to bring out the case when I 
did not think it should be used. ~When a monopolistic practice is 
employed and the damage is just getting under way, if the parties 
employing such practice will agree to stop using it I think a consent 
decreo under theso conditions would be helptul Such decree would 
have the effect of stopping the damage before it had become wide- 
spread. But when the damage has been done and little businessmen 
havo been ruined, I would not stop at a consent decreo. I would then 
insist upon the parties being given a good stiff penalty. 

Senator O'Manongey. You may proceed with your remarks. 

Mr. Batuinaer. That if the decree had any teeth in it, they have 
been ignored; that even where we have proceeded against giant 
monopolies and have convicted them that the prosecution proceeded 
against them only for the purpose of securing a dissolution decree and 
that not even the slightest effort was made to visit upon the heads of 
the offenders the criminal provisions of the Sherman statute. You 
know that, on the few occasions where great monopolies have been 
convicted, they have gone out of court with no great worries about 
reviolating the antitrust laws; that there is conclusive evidence to 
show that they have repeated their offense and have gotten away with 
it for long stretches of time. 

The whole situation proves that. In 1912 the courts declared that 
the Aluminum Co. had a substantial monopoly of the Proaiction and 
sale of aluminum in the United States and perpetually enjoined it 
from cortain practices. In 1924 the Federal Trade Commission 
declared after investigation that the Aluminum’ Co. was atill a 
monopoly and in 1938 another Attorney General is still chasing the 
Aluminum Trust. The Supreme Court dissolved a tobacco trust in 
1911. In 1924 the Fedoral Trade. Commission reported the flourish- 
ing of a new tobacco trust but nothing was done about it. Nothing 
the courts have dono to trusts seoms to have any effect on prices. 
Since the conviction in Wisconsin of the latest Oil Trust I have not 


’ geen any difference in the price or gas or oil. 


Senator O’Manoney, One conclusion to be drawn from that, and 
is drawn by some economists is that the best thing to do is to allow 
tho corporation to proceed without restoring the control. 

Mr. Bauuincer. I could not agree with that. 

Senator O’Manoney. I do not state that facetiously, because the 
real heart and soul of this question is whether or not competition can 
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bo restored. Some people think it cannot and should not be, and 
that when the management of an industry falls into efficiont hands 
it should be permitted to continue. 

Senator Boran. There is no other alternative. 

Mr. Batiinger. And more important, how are you going to de- 
termine a fair rate of return. Tho Government would be dragged 
into a whole lot of price-fixing, which I think would be terrible. I 
think competition is the best system. 

Senator O’Manoney. You have beon dealing very largely, I sup- 
pose, with matters of history, that have transpired in the past, upon 
which opinion has crystallized onewey,or the other. 

Mr. Bauuinaer. Yeas" ha, 

Senator O’MangNt ty. Do you have any partlaylar cases which the 
Federal ‘Trade @6mmission has disposed of, wh 
which would Jlustrate the deve you have in mind? * 


Mr. BargfNcer. Yes; I have atgood’many. I will Bi 
of thom, lake the Ameficah Sheat & Tin}Plate case. %, 
Mr. O4Y pone thatin edd Trade Commissionigase? 


4 ‘ 
t record if 


(hey will take a ane Os r, and Yor 3 years 
is a closed cafg? a : 

Mr. BauurnGg. So far as the Federal ee is. con- 

case. 

Senator Austin. there is a co decree the situation is 
constantly in the hands o “the-ehencellor, is it not, so that at any 
or the other party? Is not that the situation of the case? 

Mr. BatuinaeEr. I could not tell you that. I am afraid a lawyer 

Senator Austin. That is my opinion. ; 

Senator O’Manoney. I think that is tho practice. 
but the affidavits do not gon mean what they say. ; 

This American Sheet & Tin Plate Co. case is a very interesting case. 
power is absolutely hopeless. There are about 15 tin-plate manufac- 
turers in the United States. The United States Steel Corporation 
plate produced. That is the concentration at one end of the line. 
At tho other end; tin plate is used to make cans. There is the same 
Tho remaining 10 percent is distributed among the little fellows who 


dtor O'’Ma wa ‘would jhot Wgnt,to ask you a 
ingtcases. ¥ a, Ag ‘a “Me fi 

Mr. Hauiincer® Well, you ‘tiever know whethdr they afe pending 

tup with an appéal. 

Senator G auonay toa, far as Rho pr 

AN a 2 94 
cerned, it is a clo 
time a petition for modification may be made by the Government 
will have to answer that. 

Mr. Batuinaer. They file affidavits of compliance with the orders, 
It shows that the fix little men can get into when opposed by financial 
through two of its subsidiaries accounts for 42 percent of all the tin 
concentration there. Three companies make 90 percent of all cans. 
manage to make a living off of the waste production of the tin-plate 
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manufacturers. That is an interesting situation. These little fellows 
are like characters out of Poor Richard’s Almanac. They make a 
living out of waste. One of the most useful of all capitalists is a man 
who can make a living out of waste. 

In manufacturing tin plate, the tin manufacturers turn out what is 
called “prime tin plate,” “seconds” and “waste waste.” The technical 
proces in rolling tin plate exactly to the right size is not perfect. So 

requently the sheet has to be cut down and what is left is known as 
“seconds” if it is not defective in its structure. If it is defective in 
its structure, it is known as ‘waste waste.” For many years in the 
tin-plate industry the “seconds” and “waste waste’ have been sold 
at prices lower than “prime” tin plate. A whole business has grown 
up on the use of “seconds” and ‘waste waste.” 

I remember when that complaint was issued a man camo into the 
office of the Federal Trade Commission, a fine looking, rugged fellow 
who looked as though he had been through a lot of life’s battles. Ho 
said he had built up a business amounting to a million dollars, and 
within 10 months he was ruined, because the tin-plate manufacturers 
had stopped producing seconds. They would not produce thom. 
They sal tho reason was that a number of manufacturers were taking 
primo tin plate and selling it at the price of seconds. 

Senator O’Manoney. Did they stop producing it or did thoy stop 
selling it? 

Mr. BALiincer. Thoy would not quote prices on it. 

Senator O’Manoney. The seconds must necessarily be produced? 

Mr. Bantincer. They would not put them on the market, so you 
could not got it. 

Then there is a third kind of tin plate which is called “waste waste”. 
It has defects in it. A good many little fellows live off of that. 

Senator O’Manonry. Making what? 

Mr. Batuinger. Making tin cans, and solling them to people who 
want cheap cans. 

After they stopped quoting a price on seconds they decided they 
must get rid of the waste waste, as that se be used by tho little 
fellows. They put it up ina box. The box looked all right, but they 
cut a triangle off the corner of each sheet of tin plate so you could 
not make a ean out of it. That was the situation the Commission 
faced in that case. A good many people wore thrown out of business. 

Senator O’Manonry. How many? 

Mr. Bauumncer. We have no estimate of that. The evidence 
showed there was a good deal of trouble. 

That is one case. Do you want me to give any more cases? 

Senator O’Manonry. You may. 

Senator Austin. Before you leave this, was there a recognizable 
change in the price of the commodity after the decision of the Federal 
Trade Commission to which you have referred? 

Mr. Bauuincer. It was not a question of changing the price but 
whether the companies would first quote prices on seconds. If 
because of concerted action they would not quote prices on seconds 
the little fellows could not buy such seconds. Secondly, would the 
companies cease from acting in concert to sell mutilated waste waste. 

Senator Austin. What was the effect of the decision? 

Mr. Bauurncerr. I think it helped the situation, though I cannot 
tell you exactly. We have not received any more complaints, so it 
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would seem that the little fellows are getting along. We may get 
complaint at any time. 

Senator Austin. Did they agree in the consent decree to discontinue 
the practice? 

Mr. Bauuincer. The complaint of the Commission, Senator, 
charged the tin-plate manufacturers with acting in concert to eliminate 
the quoting of prices on seconds and with acting in concert to mutilate 
wasto waste when sold. These allegations, Senator, were all admitted 
and the companies signed on the dotted line. 

Senator O’Manonery. What were the allegations? 

Mr. Bauiinaer. Producers of tin plate acting in concert to end 
the quoting of prices on seconds, acting in concert to mutilate waste 
waste when sold, and acting in concert to sell waste waste in foreign 
countries without mutilation and to quote prices on seconds in 
foreign countries. 

Senator O’Manonry. Did the decree require the sale of seconds? 

Mr. Banuinarr. The companies agreed to stop in acting in concert 
not to sell such seconds. 

Senator O’Mauoney. And your testimony is that, having agreed to 
dispose of the seconds again, they did it in such a fashion that they 
could not be used for the purpose of making complete cans? 

Mr. Batiincer. Yes. 

Senator Austin. Do you mean they did that after the decree? 

Mr. BauuinaEr. No; that was before the decree. 

Senator O’Mauoney. Then I misunderstood you. The seconds 
are being sold now? 

Mr. Baxuinerr. Yes; I want to also say that while producers of 
tinplate were refusing to sell little American businessmen, who were 
going through a tremendous depression, seconds, or were selling 
mutilated waste waste, they shipped seconds and unmutilated waste 
waste to Muope. ‘The little businessman in Europe could live off of it, 
but our little-business men could not. 

Senator O’Manoney, And you do not have any figures of the 
number of small users of the seconds who were affected by the practice 
which you stopped? 

Mr. Bauuincer. No. 

Senator O’Manoney. Who brought the complaints? 

Mr. Banuinaer, I am not sure about that. That was by corre- 
spondence. 

Senator O’Manongy. I boliove you made some reference to tire 
companies. 

Mr. Bauurnarr. In the Goodyear case I think thousands of little 
independent tire dealers were put out of business. Not only did tire 
dealers fall by the wayside, but the manufacturors of tires. The little 
independent tire business was going along all right until 1927 or 
1928, and then there began to be eaublo: It was claimed that 
nobody could compete with Sears, Roebuck in the selling of tires. 

Senator O’Manoney. Do you mean as to price? 

Mr, Bauuinaer. Yes; they could not possibly meet the prices of 
Sears, Roebuck. The divisional manager of Sears, Roebuck & Co. in 
a letter to district and group managers in tho tire department said 
“Wo aro in a position in all markets to always meet competition.” 
All this looked like amazing efficiency on the part of Sears, Roebuck. 
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But it turned out that it wasn’t efficiency. It was just another 
example of little businessmen being plowed under by the operation of 
a predatory business practice. The low prices of Sears, Roebuck wore 
not due to the officiency of Sears, Roebuck. 

Soars, Roebuck had entered into a contract with the Goodyear Tire 
Co. In fact there were three contracts signed. In the third one, 
around 1932 or 1933, the Goodyear Co. gave a secret bonus to the 
Sears-Roebuck Co.—all this on top of the tremendous discriminatory 
advantages alroady enjoyed by Sears, Roobuck under the other two 
contracts. The Goodyear Co. gavo the Sears, Roobuck Co. 18,000 
shares of its common stock ane a bonus of $800,000 to buy 32,000 
more shares of such stock. Tho giving of this huge bonus was done 
in the greatest secrecy. The transfer of the $800,000 was not handled 
through the Goodyear Co.’s bank. The order was on a blank check 
with the name of the bank typewritten in and the transfer of the 
funds was set up on the books of the Goodyear Co. in a special account, 

The purpose of this contract, I believe, was very clear. The Com- 
mission found that on a certain volume of business done by the 
Goodyear ‘Tire Co. with its independent dealers from 1926 to 1927, 
the company made $20,000,000 on this business. On a comparable 
volume of business with the Sears, Roebuck Co. the Goodyear ‘Tire 
Co. made only $7,000,000 net profit. Why was the Goodyear Co. 
willing to sacrifice the goose that laid the most golden eggs unless it 
was for the purposo of hatching a new goose that would lay a bigger 
golden egg? Iam convinced that the Goodyear Co. would not have 
permitted the destruction of its own independent tire dealers who 
were pielding to the company a greater profit than the Sears, Roebuck 
Co. if they had not before them the objective of tying up with Sears 
Roebuck so as to push independent tire dealers to the wall and cash 
in on & monopolistic position. 

The Commission found that the discrimination enjoyed by Sears 
Roebuck in the purchase of its tires from the Goodyear Co. constituted 
a “major causative factor” in the bankruptcy of many tire manufac- 
turers and thousands of independent tire nee ers. In 1928 there were 
about 104 to 106 tire manufacturers in the United States. By 1933 
the number had fallen off to about 32 or 30. The Commission has 
a tremendous file of letters from people who were put out of business 
by the situation I have described. They came down to the Commis- 
sion in droves to testify. 

Senator O’Manoney. Will you give the committee some more 
cases? I have here on my list the Building Material Dealers Alliance 
case. Tell us something about that. 

Mr. Bauiincer. That is a very interesting caso, Senator. In 1933 
the Federal Trade Commission recoived a rather tragic letter from a 
businessman in the State of Pennsylvania. He wrote the Commission 
as follows: 

I am an American citizen, born and raised in County, with a wife and 
a eniarety and am conducting 4 legitimate builders’ supplies business in the 

a . 

Several of the other county dealers have an organization which apparently has 
succeeded in influencing the cement companies to refrain from selling me their 
products. One.such concern, with no local representative, has réfused to sell me 
a carload of cement for cash giving as the reason the fact that I am not a member 
“of the gang.” This is the sort of thing that I have to contend with and if such 
unfair trade methods continue I will soon be forced out of business. 
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This letter was typical of many complaints received by the Federal 
Trade Commission in this case. The Commission conducted an 
exhaustive inquiry into the facts covering a period of 2 years. Asa 
result of this painstaking and thorough investigation the Commission 
unanimously issued a complaint against a number of organizations, 
their officers and membors, engaged in the building materials and 
builders’ supplies industry. 

A large amount of evidence was taken at public hearings. The 
official transcript of the record contains approximately 2,500 pages of 
testimony which was givon by a large number of witnesses under 
oath; in addition to this oral testimony, several hundred exhibits were 
offered and admitted in evidence. The Commission made a careful 
study of this voluminous record which was further supplemented by 
briefs and oral arguments of counsel representing the Commission 
and the respondents. ‘The Commission then made only such findings 
of facts as in its judgment are supported by the evidence in the case 
and issued a cease-and-desist order. The said order enumerates the 
illegal practices prohibited thereby, which include price fixing, boy- 
cotting, oppression, intimidation, and various efforts to effectuate 
restraint of trade. 

The situation which the Commission unearthed was something like 
this: For a number of years in the cement industry there has been 
considerable controversy as to whether trucking of cement should or 
should not be allowed. There has been a very strong pendency to 
eliminate such trucking. The use of trucks by dealers who called for 
their cement at the mill upset the basing-point system and jeopardized 
the price structure of coment under such basing-point system. Con- 
sequently the manufacturers have long been opposed to permitting 
purchasers of cement to call for their cement and truck it away and 
they have been opposed to cement manufacturers who bought or 
hired trucks to deliver their cement. You see, it was more economical 
many times to deliver by truck than by rail. 

Cement dealers, on the other hand, have also been opposed to 
trucking because they, too, have been interested in maintaining the 
pee structure at which cement is sold to contractors and other users. 

f dealors could call for their cement and truck it away, they would 
realize a saving on this kind of delivery and such dealers would be in 
a position to lowor the whole prico structure at which cement was sold 
by dealers. 

Out of this desire to control competition and the price of their 
product, the dealers in building supplies began to organize themselves 
into powerful guilds. The Building Material Dedlars Alliance was 
one of the parent guilds. These guilds operated over certain terri- 
tories. The Commission found that the purpose of these guilds 
was to— 

(2) Limit the distribution of building materials and builders’ 
supplies to only recognized dealers—that is, dealers who were members 
of the guild and in good standing. In order to be a member of the 
guild one had to give a written pledge and other promises and agree- 
ments to the effect that the member would support and adhere to the 
program of the guild. 

(6) Limit distribution of building materials and builders’ supplies 
to railroad transportation in carload quantities and thus to eliminate 
trucking. 
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(c) Fix prices among recognized dealers in their respective com- 
munities. 

(d) Prevent any sales of building materials directly to contractors 
and to compel manufacturers to sell only to recognized dealers and to 
require contractors to buy only from dealers. 

(e) Compel certain political subdivisions of the State governments 
and the Federal Government to purchase only from dealers and to 
prevent such political subdivisions from buying directly from the 
manufacturer, with the possibility of cutting the cost of purchase. 

(f) Drive out of existence all brokers engaged in the distribution of 
building materials and builders’ supplies. 

(g) Prevent new dealers from going into the business of distributing 
builders’ supplies. 

In other words, the guilds elected only those dealers they wanted to. 
They restricted the number so that cach dealor would be practically 
assured a comfortable living and they ruthlessly rejected all dealers 
who tried to cut tho price of cement and othor building materials. 
ay new dealer wishing to go into the business had to get the consent 
of his local guild. He had to show that his services were needed in 
the community—in other words, that there wags room for another 
dealer. Since the local guild decided the matter, the applicant was 
generally denied membership. 

The technique of the conspiracy was as follows: The guild dealers 
exerted tremendous pressure on manufacturers and producers of 
building materials and builders supplies to accept and cooperate 
with the guild program. They wrote them letters, called them up on 
the telephone, and dispatched telegrams. Tho plain inference of 
many of these communications was that if tho manufacturer did not 
abide by the guild program the members of the guild would do no 
further business with him. In fact, many of theso official communi- 
cations definitely so stated. 

The guild officers and members conducted a system of espionage 
upon the business of manufacturers, members, nonrecognized dealers, 
and othors. 

Price lists wore issued from the office of one Lawrence I. eran ees 
who was an official and the dominant executive of several of the re- 
spondent guilds; lists the dealers in Pittsburgh and western Pennsy]- 
vania markets were supposed to adhere to. Changes of price were 
furnished from Mr. McQueen’s office by supplemental pages handed 
to the members to insert in their ‘price books.” If a dealer failed to 
adhere to said prices, pressure was promptly brought to bear by the 
guild on the source of supply of that dealer, and other guild members 
would promptly refuse to purchase materials from the manufacturer 
who insisted upon selling to a deuler who was not adhering to the 
price list. 

The major commodities involved in this conspiracy included cement, 
clay products, metal lath, lime, gypsum products, metal sash, mineral 
aggrogates, ready mixed concrete, brick, roofing, and sewer pipe. 

When the technique was applied, (1) the dealer guilds were able to 
dictate to cement manufacturers and the producers of building ma- 
terials that they could not ship to dealers outside their particular 
territory; (2) the guild members determined among themselves o 
territory for each dealer and ovor this principality the dealer had a 
practical monopoly; (3) the trucking of cement was effectively handled 
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by imposing a 15-cent tax per barrel on any cement that was trucked— 
a differential so high that it was an economy to ship by rail. 

An oxample of the brazenness of this conspiracy is shown by the 
successful efforts of the building guilds to compel the United States 
Government to abandon a well-established policy in the cement in- 
dustry of buying directly from the manufacturer. In its findings the 
Commission cites the case of invitation for 100,000 barrels of cement 
extended by F. EF. R. A. to coment manufacturers within the State of 
Ohio. This agency was considerably surprised when no cement com- 
pany would quote. The same inquiry was then issued to manufac- 
turers outside of the State and again no direct bids were made. 
Finally a committee of the building guilds met with the purchasing 
agent for relief work in the State of Ohio and ponulneet him that 
dealers had their rights, Government or no Government. The success 
of the building guilds in this little venture was loudly trumpeted by 
Mr. Lawrence I. McQueen, and the Commission cites his letter in its 
findings. Mr. McQueen says, in addressing a form letter to the units 
of the building federation, that the success of the building guilds in 
the I’, BE. R. A. matter was ‘one of the finest pieces of cooperative 
work this industry ever engaged in” in “bucking a department of the 
Government” and thereby securing for “dealer distribution $50,000,- 
no worth of business” which the Government was determined to buy 
direct. 

Senator, the Pittsburgh Plate Glass case which the Commission 
decided only a little while ago is another example of how little-business 
men are punished by big-business men when they seek to be efficient 
and capitalistic in their business. Prior to 1935 the production of 
glass in the United States was practically in the hands of three cor- 
porations. Tho largest of these, the Pittsburgh Plate Glass Co., had 
a capitalization that was approximately $65,000,000. The Libby- 
Owens-Ford Glass Co. was capitalized at approximately $19,000,000, 
while the American Window Glass Co.’s capitalization was approxi- 
mately $17,000,000. The capitalization of all the remaining glass 
manufacturers was approxitaately $2,000,000. Though over 90 per- 
cent of all plate and flat glass manufactured in the United States 
was manufactured by these three concerns, a number of small com- 
panies were able to make it difficult for the big three to completely 
control prices. There is considerable evidence to show that every 
effort was made by tho big three companies to prevent new companies 
from entering the field. One company started production, and 
after running a fow montlis the rest of the companies reduced their 
prices 25 percent and the new company was forced out of the field. 

On August 1, 1935, however, the Fourco Glass Co. was chartered 
and the control of prices became assured in the glass industry. The 
production of five of the jenmons independents was merged for selling 
purposes by the creation of the Fourco corporation. Small plants not 
in the merger were purchased and closed out so that within a short 
time there were only four sources of supply, the big three and Fourco. 

Now, like the cement manufacturers and the dealers in builders’ 
supplies, the manufacturers of glass and the dealers who distributed 
the product had an interest in maintaining prices. The Pittsburgh 
Plate Glass Co. operated 71 warehouses over the United States, which 
warehouses sold glass products to retailers along with dealers who 
purchased directly from the glass manufacturers. A dealer, therefore, 
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who sold his glass below the price sold by the warehouses of the 
Pittsburgh Plate Glass Co. endangered thé retail-price structure. 
Such a dealer was also persona non grata to other dealers, To 
remedy this situation, that is, to stop glass dealers from breaking the 
retail price structure, the glass manufacturers and the guild of the 
dealer distributors got together. The glass manufacturers had an 
organization known as the Window Glass Manufacturers Association, 
while the pe dealers had a guild known as the National Glass Dis- 
tributors Association. The glass manufacturers and the glass dealers 
prepared a list of so-called quantity buyers who alone were eligible 
to buy glass from the glass manufacturers. The word “quantity” was 
a misnomer. Many of the dealers who could not buy glass directly 
from the manufacturer bought just as much as dealers who were 
permitted to. All other glass dealers were forced to buy from these 
recognized dealers at © mark-up of 7% percent over the prices charged 
recognized dealers by the glass manufacturers. The glass manu- 
facturers got 2) percent of this mark-up and the recognized dealers 
got 5 percent. Then there was considerable evidence that glass 
manufacturers and the dealer distributors controlled the price at 
which the product was to be sold retailers. The result of all this was 
to exclude from the business of distributing glass a great many glass 
dealers who suddenly found that they could not buy directly from the 
glass manufacturers any more but had to pay a prohibitive price for 
it from the “recognized dealer.” The Commission received many 
complaints from little glass dealers. 

Senator O’Manoney. I think early in your remarks you said that 
some sensational evidence had been introduced in the Cement case. 
Would you be good enough to tell this committee something of the 
nature of that evidence? 

Mr. Banuncer. The Cement case, of course, Senator, is still in the 
process of trial but the evidence which I am going to read into the 
record speaks for itself. 

The Commission found in the course of its investigation one of the 
most remarkable letters I have ever read. The Commission will 
spend nearly $100,000 in an effort to break up the basing-point 
system in the cement industry. The contention of the coment com- 
panies has been in the past and will undoubtedly be in this case that 
a basing-point system does not fix prices and, therefore, does not 
throttle competition. The letter which I am going to read into tho 
record is by a man who was one of the most important figures in the 
cement industry. Mr. John Treanor was president of the Riverside 
Cement Corporation, the largest cement corporation on the Pacific 
coast. He was also a trustee of the Cement Institute for the Pacific- 
coast district. And on top of that, he had been chairman of the 
Institute’s research marketing committes, a post which would 
certainly give him an intimate knowledge of the price policies of the 
coment industry. The background of the Treanor letter is as follows: 
During the code days of the N. R. A., Governor Horner, of Illinois, 
complained bitterly to Secretary Ickes about the identical bids which 
the State of Illinois had received. Secretary Ickes transmitted the 
letter to the President of the United States and the President for- 
warded it to Mr. Barton Murray, deputy code administrator. Mr. 
Murray wired Mr. Rader, chairman of the Cemexit Institute, asking 
him if it would not be possible for the coment industry to quote its 
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rices to the Government f. o. b. mill rather than f. o. b. destination. 
Mr. Rader turned Mr. Murray down flat, and it was because of the 
uncompromising position taken by Mr. Rader that Mr. Treanor 
wrote the following letter: 
May 17, 1934. 


B. H. Raper, 
Regional Manager, the Cement Institute. 

Dear Bup: I have been thinking about vour telephone call, from which I 
get the impression that you sent a prey unyielding telegram to Murray, as you 
Bay Be least that you did not intend to meke any concession before the “trading” 
starts. ‘ 

Now, I would have conceded the mill price at once on Federal business and I 
would have indicated a very open-minded attitude toward the larger question; 
and this to create the impression, deliberately, that something besides obstruction 
and short range trading can be had out of the cement industry. I would have 
taken advantage of this great opportunity to lay a telegram on the President's 
desk which he would have read. We know he is watching the cement question. 
I would have tried to strike a new note of cooperation and reasonableness, in 
contrast with what Ickes and the Federal Trade Commission tell him about us. 
This could have been the beginning of a real campaign for that is why I am writing 
you. The only thing that I think has been lost is a neat opportunity to score our 
point with the President himself. 

Asa member of this industry, my fate is to a considerable extent in your hands, 
so that I have both a right and a duty to let you know my views. 

If we were a generally well-regarded industry, we might be justified in taking 
a stifi trading position upon the President’s request. However, we are any hing 
but popular, we have a very difficult position to maneuver out of, and we shoul 
not gamble unnecessarily, running as we do the risk of a blast from the President’s 
office that may be ruinous. 

The f. o. b. mill price on Federal business is of no real importance, is entirely 
practical to grant, can, and I think will, be forced out of us; therefore good trading 
would have been to give it without any trading. 

Now, when it comes to the larger question of mill price on commercial business, 
much as J would like to think otherwise, I am convinced that we will have to 
maintain our basing-point position and refuse the President’s request. It will 
not be an casy refusal to defend upon economic grounds. It will be almost im- 
possible to persuade an unsympathetic Government that we are justified in our 
refusal, But the least we can do is to prepare the way by an ivitial showing of 
open-mindedness, which might entitle our later argument to sympathetic hearing. 

Do you think any of the arguments for the basing-point system, which we have thus 
far advanced, will arouse anything but derision in and out of the Government? I have 
read them all recently. Some of them are very clever and ingenious. They amount to 
this, however: That we price this way in order to discourage monopolistic practices 
and to preserve free competition, etc. This is sheer bunk and hypocrisy. he truth 
ts of course—and there can be no serivus, respectable discussion of our case unless this 
ts acknowledged—-that ours is an industry above all others that cannot stand free 
competition, that must systematically restrain competition or be ruined. We scll in 
ao buyers’ market all the time. The capital cost, as distinguished from the 
out-of-pocket cost, of producing cement is extraordinarily large. In free com- 
petition this capital cos¢ is whittled away and this means loss and ruin. 

Now an industry in this fix needs some eupatiets understanding on the part 
of the Government. I think our case can be made out, but it is not going to be 
done by the route of hard-boiled short-range trading. We are cither dealing with 
a very sebertant large question of public relations or we are not. If we are not, 
we don’t have to be so careful of our methods. If we are, then we had better 
approach the question in a large way; and the firat approach is to acquire some 
good will in governmental quarters. All that we need for our reasonable pros- 
perity is consistence with the President’s original plan for N. R. A. 

I haven’t seen the telegram you sent. This letter may be unwarranted and is 
pretty sure to make you sore, but it is based upon your remark about “trading” 
and upon some gencral views of industry policy which I heard advanced by some 
of the very influential men of our industry. 


Yours trul 
- (Signed) Joun TREANOR. 
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Senators, you will note that Mr. Treanor thinks that competition 
is impossible between large corporations. 1 think such a doctrine is 
very unsound. The automobile industry has flourished on price 
competition and yet automobile corporations are among the very 
largest in American industry. I am afraid I have not time to fully 
develop this point but I do hope that those who contend that compe- 
tition becomes impossible when the units of an industry are large 
will be thoroughly challenged. 

Since my time is limited, Senator O’Mahoney, I am only going to 
read into the record one more letter’ by the cement industry. It 
illustrates the kind of pseudo capitalism which many businessmen 
are determined to practice in the United States—a pseudo capitalism 
that is seeking at every turn to =lppises efliciency and enterprise. 
This letter is signed by Edward C. Eckel, geologist of the Tennessee 
Valley Authority. The letter is as follows: 


ALAMEDA, CALiF., May 5, 1934. 
Dear Mr. Moraan: I stopped at Chicago en route to call at Universal Atlas 
Cement’s office and met Messrs. Affleck (president), Stone (vice president), and 
Van Zandt. We talked cement industry matter in general, but in the course of 
the tal, Affleck spoke of idle capacity and made it clear that he still hopes to 
hold prices high enough to permit the poorest and worst-located mills to make 
money. I said, not as representing Tennessee Valley Authority but as an old 
acquaintance, that to my mind both steel and cement companies would have to 
ate. otf their poorest investments or clse we would be back again to worse than 
Afficck and other eastern people will be at Boulder Dam Sunday and Monday 
and I expect Treanor to talk with them before I meet him. 
Very truly yours, 
Evw. C. Ecker. 
The files of the Fedoral Trade Commission aro full of current cases 
which illustrate vividly the struggle of the little-business man against 
uncapitalistic business. I mention the problem that tho little-business 
man has in obtaining advertising space in nowspapers at a figure com- 
parable to that at which similar space is sold to the big department 
stores or other big corporations. About a year ago Mr. George J. 
Marott, president of one of the largest retail shoe stores in the world, 
a man who started out in the world with practically nothing, said that 
the task of securing for little-business men a fair break on the advertis- 
ing pagos of newspapers was in his opinion the greatest problem before 
little-business men. The discrimination on the advertising pago be- 
tweon big corporations and little corporations, he bolieved, constituted 
the biggest handicap that little-businoss men had in their efforts to 
stay in the picture. I do not wish to be misunderstood as saying that 
perhaps there should not be some difference in price given the cor- 
poration that buys a great deal of advertising space as compared to 
a small-business concern that buys much less. What I do moan to 
say is that often the difference in price bears no relation to any savings 
in cost and is, thorefore, unjustified and constitutes an unlawful dis- 
crimination. ‘A little fellow may buy a whole page in the newspaper 
and pay 13 cents a line, while a big corporation may buy exactly the 
same space and pay only 6 cents a line. Though the total advertise- 
mont purchased over the year by the larger corporation may be much 
reater than that of the little concern, the difference in the price often 
Bests no relation whatsoever to any savings in cost to the newspaper. 
In the Hollywood Hat Co. case, the Commission found this company 
discriminating in price by selling hats to the favored customers at 
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$21 per dozen and to other customers at from $24 to $27 per dozen, or 
selling the favored customers hats at $36 per dozen and to less-favored 
competitors at $39 to $42 per dozen. These differences in prices, the 
Commission found were utterly unjustified since they did not reflect 
any savings in cost. They were-due to the fact that the favored 
buyers had such economic buying power that they could exact a prefer- 
ential treatmont which the little fellow could not successfully 
challenge. 

It must be remembered that price discrimination has been one of 
‘ the most effective factors in promo tig monopoly in the United States. 

It is a predatory practice which has ruined many small businessmen. 
And, Senators, the fight is not always between a giant corporation and 
a tiny little concern. It is frequently between a large combine and an 
efficient but small independent whose purchases are not trifling ones. . 
Often the differential is not in excess of 5 percent but it is this 5 pecent 
or less which spells success or failure for the independent. Sales by 
the Great Atlantic & Pacific Tea Co. in the retail food industry are 
approximately $1,000,000,000 per year. A _5 percent differential in 
favor of this giant corporation would save the A. & P. $50,000,000 a 
year, and at this rate in 10 years would save them an amount equal to 
$500,000,000. Safeway Stores and Hevoger Grocery sales amount to 
approximately one-third of a billion dollars a year and a 5 percent 
differential to them not justified by savings in cost to the seller would 
creato a tremendous financial reserve with which to wage their battles. 
A 2 percent differeatiat to the Great Atlantic & Pacific Tea Co. would 
amount to approximately $20,000,000 a year. This consideration 
was undoubtedly before the Commission when it proceeded against 
the H. C. Brill Co., one of the thousands of small suppliers selling both 
to the independents and to the great corporate chains. ‘The Commis- 
sion there found an unjustifiable 2 percent differential which it ordered 
‘ removed and its action in this matter will undoubtedly serve as notice 
of its position and be welcomed by the smaller independents through- 
out the country. 

I do not know how we can insure that businessmen who prey upon 
other businessmen will be prosecuted. But I do feel that whatever 
the degree of enforcement of the Sherman law, we can successfully 
deter a good deal of business that would otherwise be predatory from 
violating the Sherman statute by putting into that statute a drastic 
penalty. Such a drastic penalty will, in the language of the poet, 
“frighten off the birds of prey.”’ Even though prosecution is extremely 
lax, thero will always be a chance then that conviction might ensue 
and the businessman or business group considering the profit that lies 
in ruining other businessmen will weight this gain against a risk that 
at some future date they may be caught and ruined. 

Investigation, trial, and conviction of antitrust violators must 
necessarily take time. Even under the most ideal conditions a great 
deal of time would be consumed by the Government in investigating 
a violation of the antitrust laws, in trying a case and in defending or 
prosecuting any appeal. Such time consumption is inherent in an 
temperate judicial process. Certainly we cannot expect to establis 
time limits on investigation or the trial of cases. But since years 
frequently intervene between the time a complaint is received, investi- 
gated by the Government, and the Department of Justice succeeds in 
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getting a final conviction in the highest court of the land, we must 
realize that the consumption of time in the arresting of a monopoly 
is of the greatest danger to the small-business man. 

Monopolies have gotten under way and little businessmen have 
filled the air with their lamentations. Years have gone by before the 
Federal Government finally swung into action. More years have 
intervened before the long route of judicial appeal had been traveled. 
During all this time antitrust violators have Aleit of time to utterl 
destroy the small-business man, whose ultimate vindication, if there is 
vindication, amounted to only a paper victory. His business is gone ° 
and he is out of the picture. A good stiff penalty in the antitrust laws 
will, I firmly believe, do more to protect jigele- business men from the 
destruction which follows when these laws are violated than any other 

-reform of the Sherman statute. 

Senator O’Mahoney, before I close, I would like to bo sure that a 
good part of my remarks are properly focused. The bill proposed 
by, you,qnd Senator Borah will unquestionably impose more regula- 
tion upon, business. <A few days ago I heard Mr. Hart say that what 
business needs is not more regulation but less regulation. He con- 
tended that regulation enerally proceeds on the unsound premise 
that ‘a large number Ai businessmen should be controlled by law 
because a few—a very fow—businessmen are bad. Yesterday Mr. 
Weeks, I believe, made a similar plea because he, like Mr. Hart, 
believed that, since very few businessmen abuse the economic power 
which they have, the Corporation Licensing Act should be shelved. 

Now, Senators, I do not, of course, believe that all businessmen 
are bad. But I do believe that the number who engage every year 
in predatory capitalistic business practices is far greater than Mr. 
Hart or Mr. Weeks would have this committee beliove. I have tried 
to emphasize to this committee that for 70 years in the United States 
the flourishing of such practices has been steadily undermining - 
capitalism. In illustrating such practices, I stated in a part of my 
remarks what happened many years ago. J also gave some current 
examples. Of course, I only touched the surface. What I want to 
emphasize is that the trend has been continuous and that in the last 
20 years predatory business practices have multiplied to such an 
extent that they threaten the survival of the capitalistic system in 
the United States. For instance, from 1920 to 1930 a tidal wave of 
predacity swept over the American business world. Old techniques, 
such as monopoly, were applied vigorously. Investment trusts, 

rotective committees for distressed corporations, great chain stores 
in the field of distribution, became the instruments for new and better 
ways to destroy capitalism. Many of these abuses are now under 
regulation, but the task is far from finished. There is still a crying 
need for legislation to stop predatory business practices. 

The objective of the Borah-O’Mahoney bill is splendid. Particular 
provisions in the present bill may in executive sessions and in view of 
the testimony already given be omitted, toned down, or added to. 
New provisions may be inserted. But the objective of the bill, 
Senators, is to put an end to certain very predatory business practices. 
Let me cite the “proxy” abuse which the proposed bill is trying to 
remedy. During the last 20 years stockholders have been betrayed 
time and again by autocratic corporate management. Corporate 
management is autocratic chiefly because it controls the proxy 
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machinery of corporations. A quarter of a century ago the Pujo. 
Committee revealed how unprotected the owners of corporations— 
the common-stock holders—are from arrogant and Stalinesque cor- 
porate management when it found: ; 
None of the witnesses (the leading American bankers testified) was able to name 
an instance in the history of the country in which tho stockholders had succeeded 
in overthrowing an existing management in any large corporation. Nor docs it 
appear that stockholders have ever even succeeded insofar as to secure the investi-+ 
gation’ of an existing management of a corporation to ascertain whether it has 
been well or honestly managed. : ns 
Since this finding of the Pujo Committee I can recall only one 
instance where corrupt corporate management was ousted by indignant 
stockholders. This was the case of John D. Rockefeller v. Col. Stewart 
of the Standard Oil Corporation of Indiana. And in this exceptional 
case it took the resources of a Rockefeller to turn the trick. | 
Let me cite that section of the Corporation Licensing Act which 
forbids payment of a bonus to corporate management without’ the: 
consent of the stockholders. This section might be called the ‘Anti. 
Graco” section of the Corporation Licensing Act, just as a certain: 
section of the Securities and Exchange Act which forbids the officers: 
of a corporation to speculate in its securities is popularly known as 
the “Anti Wiggin” section of the S. E. C. Act. hat went on in 
Bethlehem Steel Corporation from 1917 to 1930 illustrates graphi- 
cally the grave abuse which this section of the Corporation Licensing 
Act secks to correct. The Bethlehem bonuses began in 1917 an 
wore paid first to 8 or 10 of the officers and finally to about 21. From 
1925 to 1928 no dividends were paid by Bethlehem Steel Corporation, 
but President Grace received his bonus just the same, The stock- : 
holders got nothing, but Grace got over $3,000,000 in bonuses during 
these yoars. For 13 years, 1918 to 1930, the Grace bonuses averaged 
$814,933 a year. During the period in which these bonuses for the 
executive officers were in force and up to tho close of 1928 there had 
been taken out of the corporate treasury for this purpose (bonuses) 
$31,878,255, as against $40,886,996 paid the common stockhclders, or 
in other words 80 percent of the amount distributed as dividends to 
the owners of the common stock—that is, the owners of the corpora- 
tion. In the 4 years, 1925 to 1928 inclusive, during which not a 
dollar of dividends was paid to the common stockholders of the 
Bothlehom Steel Corporation, $6,800,524 was paid to these favored 
directors and other executives. Although the company in 1980 failed 
6 earn its dividends, it paid a bonus of $1,015,591 to President 
race, . 
How predatory the peyment of bonuses in the Bethlehem Steel 
Corporation was may be measured by comparing its bonus policy 
with that of the United States Steel Corporation. The United States 
Steel Corporation, though predatory when dealing with consumers of 
steel, apparently has a high standard of ethics toward its owners when 
paying bonuses to its officers and directors. The United States Steel 
Corporation in 1980 paid $3,122,168 in bonuses. This was about 
what the Bethlehem paid out. The Bethlehem bonus was paid to 2¥ 
men. The United States Steel bonuses were paid to 2,574 exacutive 
officers and others. The largest bonus paid by United States Steel to 
any one individual was $70,000. The largest paid by Bethlchem was 
over $1,000,000. The bonuses paid by the Bethlehem officials. to 
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. themselves wero paid irrespective of earnings—wore paid in spite of 
the fact that earnings in 1930 were practically cut in half and were not 
sufficient to cover interest and dividends. The United States Steel 
bonuses are paid only when net incomo after all charges, taxes, and 
depreciation reaches $100,000,000 for the year. Most important, 
however, is the fact that United States Steel Corporation reported its 
bonuses in full to its stockholders, while the bonuses of the Bethlehom 
Steel Corporation were kept a profound secret even from some of the 
directors and were revealed only when Mr. Grace was put on the 
witness stand and cross-examined by the lawyers of Mr. Cyrus Eaton 
after the attempted merger of Bethlchom with the Youngstown Sheet 
& Tube Co. : 

There are many other serious predatory practices which the proposed 
bill tries to reach. The particular provisions of the present bill may 
not be the best provisions. There may have to be some fine adjust- 
ments before the regulation decreed will strike solely and effectively 
‘at the predatory practices which the bill secks to end. But I do hope 
specious arguments, however sincerely mado, about the innate social- 
mindedness of 999,999 business men out of every 1,000,000 will not 
mislead this committee into thinking that the proposed regulation 
should be abandoned because predacity in business is rare and excep- 
tional. ‘The kind of abuses which the Corporation Licensing Act 
aims to suppress are very prevalent, in my opinion. If an investiga- 
tion were made of the extent to which these abuses existed, I think 
the results would be both alarming and convincing. Ceaseless war 
must be made upon predatory business in the United States if capi- 
talism is to survive. oa : ae 

Tho objective of the proposed bill is in defense of business initiative, 

rivate property, and employment. Business initiative cannot be 
legitimately exercised where it is exposed to foudal mothods of repres- 
sion. Private property’ in a capitalistic system is a meaningless 
concept if what © man can earn through thrift, industry, efficiency, 
and honesty can be taken away from him by the application of business 
techniques designed only to plunder and confiscate other people’s 


roperty. 
Tinal y, the giant despair athwart the road to plenty and the em- 
ployment of millions now unemployed is, I believe, monopoly and 
unjustifiable restraints of trade in sundry forms. Take these shackles 
off of business and millions of people now expelled from the capitalistic 
system will find work. Real and abiding prosperity lies just around 
the corner of monopoly. But the turning of that corner calls for 
resolute action. If we turn this corner, if wo wage a successful war on 
redatory business, the capitalistic system will be preserved in the 
nited States. If wé lose this war, 1 am afraid of cither the Fascist 
state or the proletarian commonwealth—historically the frequent 
offspring of marauding business which concentrated wealth and 
economic opportunity in the hands of a few. 
“’} thank you very much for the privilége of appearing before the 
committee. . 
* Senator Austin. Do you speak today for the Federal Trade Com- 
mission? : ; 
Mr. Batuincer, I do not. I speak entirely for myself. 
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STATEMENT OF ARTHUR M. ALLEN, ATTORNEY, PROVIDENCE, RK. I. 


Senator O’Manoney. You may state your name and residence. 

Mr. Auten. My name is Arthur M. Allen. My residence, Provi- 
dence, R. I. My business, attorney at law, which I practice as a 
member of the firm of Hinckley, Allen, Tillinghast & Wheeler, with 
offices at 2200 Industrial Trust Building in Providence. 

Senator O’Manongry. And whom do you represent here this 
morning? 

Mr. AuueN. I am here representing the following organizations: 
Providence Chamber of Commerce; Rhode Island Textile Association; 
Associated Industries of Rhode Island; Rhode Island Branch, National 
Metal Trades Association; New England Manufacturing Jewelers & 
Silversmiths’ Association, Inc.; East Greenwich Chamber of Com- 
merce; Westerly Chamber of Commerce; and Manufacturers Associa- 
tion of Connecticut. 

I havo here, if the committes cares for it, photostatic copies of my 
letters of authorization. 

Senator O’Manoney. That is not necessary. Woe will assume that 
you represent these various organizations. 

Mr. Auuen. I understand I am to have only a limited time. 

Senator O’Manonry. You may have as much time as you desire. 

Mr. AuveN, Then I should like to proceed with my prepared 
statement, and will be glad to be interrupted at any point. 

Senator O’Maionry. You may ptoceed. : 

Mr. ALLEN. I want to express in the first place my great apprecia- 
tion of the privilege of appearing before your committee. - While I am 
here in opposition to the act and while you may consider that some of 
my objections to it aro unwarrantedly sweeping, I trust that you will 
understand that I am really speaking with real humility and with 
great doferenco to the eminent authors. I would be ignorant indeed 
if I were not awaro of the outstanding sorvice that Senator Borah has 
rendered to this country for many years, if I were not aware of his 
deep and comprehensive knowledgo of monopoly and trust problems. 
I have read also with the greatest interest the reports of the hearings 
that wero held before your committee last year when an earlier draft 
of this bill was being considered and I am conscious that you have 
mado a most erudite study of the many subjects which underlio the 
purposes sought to be accomplished by this bill. 

Senator Austin. You are referring to Senator O’Mahonoy, of 
Wyoming, are you not? : 

fr. ALLEN. Yes. I cannot, of course, set up against his my own 
limited knowledge of these subjects. Possibly my excuse for taking 
issue can be based upon a difference in the point of view. You have 
seon from your view of the country as a whole certain evils which 
you believe exist and which ought to be corrected. Possibly the 
practicing lawyer sees more clearly the immediate effect of the legisla- 
tion upon the individual. Sometimes the interests of the individual 
must give way to the intorests of the country as awhole. Iam hoping 
to convince you, however, or if not to convinco you, at least to adduce 
sound arguments, for the proposition that this bill is so burdensome 
upon the individual that some other method should be sought for 
accomplishing the purposes which you have in mind. 


544 FEDERAL LICENSING OF CORPORATIONS 


May I say a few words about the prgpniie Bous I represent, in order 
that you may understand their point of view? 

The headquarters of the first five concerns above-named are at 
Providence; and the East Greenwich Chamber of Commerce and 
Westorly Chamber of Commerce are located respectively at East 
Greenwich and Westerly, R. I. : 

The headquarters of the Manufacturors Association of Connecticut 
is at Hartford, Conn. 

The organizations whom I represent may bo generally designated as 
trade associations. None of them is po itical in any sense of the 
word, None of them is propagandist. Their sole purpose is to work 
for their mutual trado benefit and for the forwarding of the interests 
-of the community in which they exist. 

The membership and function of the Providence Chamber of 
Commerce may be regarded as typical. This association was organ- 
ized in 1868 and was originally known as the Board of Trade. Its 
objects as stated in its presont constitution are: 

The objects and purposes of this chamber shall be to advance the commerce, 
industry, and civil welfare of Providence, and to aid in the conservation and 
progress of all the legitimate business, civic interests, and agricultural advance- 
mont of Providence and vicinity; it being expreasly understood that under no 
circumstances shall the policy or attitude of this chamber be identified with 
politics or religious differences, 

Tho chamber has a momborship of 1,080, representing all lines of 
business and the professions. Most of the memberships. are of cor- 
porations, which in turn, however, designate ropresentatives. The 
number of these representatives, for the most part oxecutives of the 
corporations, aggregates several thousand. The stockholders repre- 
sented by these corporations undoubtedly comprise a very sub- 
stantial portion of the population of our State. In addition to cor- 

rate members there are many individual members including 
awyers, docto-s, dentists, insurance brokers, and bankers. 

In the membership is a large group of rotail trade merchants under 
the designation of the Retail Trade Board. Industry is represented 
through many of the manufacturing concerns. Membership is not 
confined to the city of Providence, but embraces industrial organiza- 
tions in all parts of the State representing a groat diversity of indus- 
tries. 

The chamber has a long-established reputation for definite action 
‘in behalf of all of the business interests of the State, including indus- 
tries, transportation, merchandising, retail trading and professional 
activities. 

. Through special action it has direct contact with Brown University 
for research purposes under an organization known as the Brown 
Bureau of Business Administration which collects, analyzes and dis- 
tributes accurate information as to industry and trade in the State. 

It also has a special cooperating group known as the Trade and 
Professional Associations, some 35 in number, and consisting of a 
total membership of probably 5,000. These organizations act in close 
cooperation with the Chamber on all important matters affecting the 
-business of the city. 
“ -The East Greenwich Chamber of Commerce and Westerly Chamber 
of Commerce are organizations similar in scope, within their respective 
localities, to the Providence Chamber of Commerce. 


FEDERAL LICENSING OF CORPORATIONS 545 


The Rhode Island Textile Association membership is made up of 
employers of more than 50,000 workers in the various branches of 
textile manufacturing and finishing in the State of Rhode Island. ~ 

The Manufacturing Jewelers and Silversmiths’ Association consists 
of about 150 of the manufacturing jewelers in Rhode Island, the 
Attleboros in Massachusetts, and some in Connecticut. There are 
150 members in all, the employees of which represent a majority of 
employees in tho industry in said section. It is certainly the largest 
manufacturing jewelers’ association in the country, and I am not aware 
that thero is, as a matter of fact, any other. 

The Manufacturors Association of Connecticut comprises in its 
membership practically all of the manufacturing firms and corpora- 
tions located in the State of Connecticut. 

Of even greater importance than the foregoing is the fact that back 
of every corporation represented are a large number of individuals, 
and these individdale are the one who will be really affected by burden- 
some legislation directed against the corporations themselves. These 
individuals are for the most part hard-working men, striving to do 
their best to keep their businesses alive and prosperous. They are not 
“economic royalists” or “malofactors of great wealth,” and few of 
them men of great wealth. They are my friends and neighbors and 
would be yours if you lived in our territory. 

In my opinion far too much stress has been laid, in the discussion 
of the policy of this bill and of bills having a somewhat similar purpose, 
upon the assumption that, after all, the ontities that it is sought to 
control or regulate or punish or put out of existence are soulless cor- 
porations who do not eat or drink and who cannot feel pain or want. 
This, of course, is an entire misconception of the real issue. Any law 
which affects a corporation to its hurt really bears down upon the 
individual stockholders who compose it. It bears down just as 
heavily also upon every laboring man employed by the corporation so 
affected. When wo are attempting, therefore, to point out the hard- 
ships bearing upon corporations, wo have in every case a real human 
problem to consider. If you kill the corporation or diminish its 
power profitably to do its business, you are affecting its ability to pay 
dividends to its stockholders and its ability to pay liberal wages to its 
employees. You are affecting the power of the Government to collect 
taxes, and imposing additional burdens on it from unemployment, 

T have called your attention to the fact that the Providence Cham- 
ber of Commerco, and I believe the Westerly and East Greenwich 
Chambers of Commerce, include in their membership professional 
men, insurance brokers, and other individuals not directly concerned 
with the management of corporations. Some of these individuals 
are undoubtedly investors. Most of them probably to a small 
extent; but so far as they are investors, their holdings are undoubtedly 
in the big national corporations whose regulation for the most part 
this bill seems designed to accomplish. If that regulation is too strict 
or too costly or otherwise too burdensome, the bill directly affects 
those individuals, and in presenting arguments against it, I am repre- 
senting the interests of those individuals. 

There are other aspects in which the regulatory features of this bill 
may be said to affect individuals in a very true sense. Many of them 
are the alumni of schools and colleges; are interested in our charitable 
institutions; hold insurance policies or are depositors in savings banks. 
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During the past few years, the endowed institutions of the country 
have among their investments the stocks as well as bonds of the 
listed corporations whose regulation is sought by this bill. The 
charitable organizations above referred to, so far as endowed, hold 
securities of such corporations. Burdensome regulation on corpora- 
tions affect these endowments and every alumnus and every supporter 
of such charities is thereby affected. ‘This offect may be indirect but 
it is none the less real if the regulation imposed is too drastic or severe. 
So far as the individuals in question hold insurance policies, they ar 
directly affected by burdensome legislation bearing upon the invest- 
ments of the insurance companies issuing such policies. 

Bearing these considerations in mind, it is excusable to speak with 
some fervor with regard to proposed legislation which as we seo it 
should not be adopted for reasons which I may summarize as follows: 

First, becauso the present time is most inopportune for any legis- 
lation which imposes any further burden upon business; and we believe 
that this is so, even if the burdensome effect of the proposed legislation 
would be far less than we conceive it to be. 

Second, because the cost, trouble, expense, and time consumed and 
the uncertainty involved in getting a license under the proposed act 
would in fact be an intolerable burden upon every corporation involved, 

Third, because while the purposes sought to be accomplished by the 
act are in somo respects admirable, it comprises in its scope many 
pune of a highly controvor'sial nature which ought not to be om- 

odied in one law but which should only be considered soparately 
and dealt with by logislation specifically directed against each par- 
ticular evil sought to be prevented. 

Fourth, because as we boliove, the act could not possibly accomplish 
many of the admirable purposes by reason of which it has been advo- 
catod by some of the provious witnesses without a regimentation of 
industry and an increaso of bureaucratic government that would bo 
intolerable. We believe furthermore that the bureaucracy which 
would have to be created would have to possess truly dictatorial and 
Fascist powers. , 

Fifth, and finally, because the penalties imposed for noncompliance 
with the act and for a breach of any condition of the licenses are far 
too drastic and would in many instances bear most hoavily not upon 
pie poreens guilty of such violations but upon many innocent stock- 

1olders. 

As to the first reason: ‘his proposition has boen advanced to you, 
I am sure, many times, if not with relation to this act, then with 
relation to other proposed legislation, and oftentimes it has undoubt- 
edly been'urged against legislation that should be adopted. It has 
sometimes been: advanced, undoubtedly, by selfish interests and for 
selfish reasons not entitled to any great consideration. I am con- 
vinced, however, that the persons represented by the organizations 
for whom I appear should commend fhianiselves to you as comprising 
the great bulk of tho worthy citizens of our community. They aro 
not people who desire to violate the Jaws of their country. They are 
not people who desire to stand in the way of progress. Most of them 
I am sure are sincerely interested in the welfare of their employees. 
They live in communities where child labor and labor of women are 
no longer problems. 
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Both Rhode Island and Connecticut have been reasonably progres- 
sive with regard to wage and hour laws, and laws limiting the employ- 
ment of women and children. Some of their businesses, however, 
were brought near to. extinction in the depression of 1929 and 1932. 
They have been seriously affected by the present recession in business. 
They are overburdened with taxes, both State and Federal, and they 
are overwhelmed by the mass of legislation which has been passed 
seeking to regulate their business activities. With the purpose of 
much of this legislation they are wholly in sympathy, but they share 
the feeling recently expressed so ably by Mr. Baruch before the 
Senate Committee on Unemployment, that burdensome legislation 
and legislation which induces fear of the result should cease if we are 
to recover from the recession within a reasonable time. Having this 
in mind, the organizations which I represent, under date of January 
28, 1938, addressed « petition to the President and the Congress of 
tho United States in which they recited that in order that confidence 
in our Government and economic structure may: be restored, a 9- 
pote rogram be adopted. Undoubtedly copies of that petition have 

een forwarded to the mombers of this committee. I realize, how- 
ever, how much of this material has been sent to you, and I should 
like to le»ve with the members of the committee copics of the petition 
in caso that, in the pressure of other matters, you have not seen this 
particular document. The eighth point in this program was as 
ollows: 

In order to restore confidence and to encourage an expansion of business 
activity, assurance should be given promptly that new governmental controls 
such as are contained in the proposed wages and hours bill, and the Federal 
licensing bill, are not to be established. 

There are other points in this program which have a more or less 
direct bearing upon the desirability of adopting this bill at the present 
time, even if a similar bill may in the future be desirable. We 
believe that our discussion will indicate that the point in the program 
relating to the balancing of the Federal Budget by reducing expendi- 
tures, and without increasing taxes, has a direct bearing upon the 
wisdom of this legislation at this time. 

Struggling as it is under a terrifically heavy burden by reason of 
increased taxes, Social Security legislation, a complicated labor situa- 
tion induced by the Wagner Labor Act, the Clayton Act, and the 
Robinson-Patman Act, and other regulatory laws, industry has had all 
that it can reasonably digest for the moment. It is in addition suffer- 
ing from the severest and most sudden setback that business has ever 
had in our whole history. Can it be blamed if it says “Don’t give 
us any morenow. We can’t take it.” 

The requirements for obtaining a license are stated in section 3 of 
theact. The applicant must file with the Federal Trade Commission a 
sworn statement with regard to its operations which shall include the 
following information comprising 15 separate items: 

(1) Information concerning its organization and financial structure; 

(2) The character of its transactions in interstate or foroign com- 
merce; . 

(3) The terms, position, rights, and privileges of the different classes 
of its securities outstanding; 

(4) The terms on which its securities have been offered to the public, 
or otherwise; 
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(6) Tho property taken by the applicant at the time of its organiza- 
tion and the consideration paid therefor in money or otherwise; 

(6) Its bonded ‘iidabiocivess and the interests of the promoters 
therein; . 

(7) The porsonnel and salaries of its management; 

(8) Its chatter and bylaws; 

(9) Tho number and local distribution of its stockholders; 

(10) Contracts mado with promoters and with financial interests 
with respect to the organization or management of the applicant and 
service contracts; 

(11) Special legislation relating to the applicant; 

(12) io names and post-office addresses of its officers and board 
of directors; 

(13) ‘The amount of each class of stock held by each of its officers 
and each member of its board of directors; 

(14) Tho amount of stock held by the applicant in other corpora- 
tions and when acquired; and 

(15) Such further information with respect to the operations of the 
applicant as the Commission may, by regulation, require as necessary 
or appropriate in the public interest or for the protection of investors. 

Senator O’Manonry. You ave awara, are you not, if you will per- 
mit an interruption, that the bill provides for the issuance of a tem- 
porary license? 

Mr. Aun. Yes; Iam awaro of that. Iam making my statement 
now as to what a corporation has to do in tho first instance in order 
to ultimately got a permanent licenso. It has to filo this written state- 
ment to which I referred, containing some 15 different items. 

In addition, the corporation has to file a certificate duly authenti- 
cated by ita officers that by vote of its board of directors it intends to 
engage in commerce subject to all acts of Congress regulating such 
commerco or limiting or affecting the rights, powers, or duties of cor- 
porations or associations engaged therein. 

A moro oxamination of the list of topics which ero required to bo 
covored in the statement above described will convince anyono who 
has had any oxporionce in filing similar documents with other boards 
and commissions of the onerous naturo of those requirements. The 
situntion most nearly analogous is that existing with respoct to tho 
requirements of the Securities Act of 1933, for papers to be filed with 
the S. Io. C. in ordor to obtain the right to issue new securitios. 1 have 
boforo ro a photostatic copy of 4 registration statoment actually filed 
with the S. E. C. In the photostutic form this registration statomont 
is 1% inches thick. Assuming that tho statement required to be filed 
for the purpose of obtaining a Federal corporation license under the 
proposed act is no more voluminous than the registration statement 
which I have before mo, and assuming that there are 130,000 corpora- 
tions that would come under tho act—this was the approximate 
numb. sin 1934 who made tax returnsin that year and had assetsof over 
$100,000—and that cach statement would be only as bulky as the 
registration statement in question, and that these statements wero 
set up on shelves as books would be set up on library shelves, the total 
amount of shelf space required simply for holding such statements 
would be 195,000 inches, or 16,250 linear feet, or nearly 3 miles of book 
shelves. Commodious as fre the quarters of some of our Government 
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departments, the addition of this amount of filing space would seem to 
create a rather substantial though perhaps minor problem. 

It is our belicf, however, that it tho Vedoral ‘Trade Commission is 
really going to pass upon the questions which are involved in deter- 
mining whether an applicant is entitled to a license in any thorough 
fashion, the amount of data required to be contained in such sworn 
statement would greatly exceed the data required in the registration 
statement filed with the S. E. C. Instead of 3 miles of shelves you 
might require 5 miles. Our reason for entertaining this conviction is 
that the rogistration statement filed with the S. I. C. usually relates 
only to a particular issue of securitics and principally to conditions 
existing at tho time of the filing of the statement; whereas the sworn 
atutement that has to bo filed 2g a condition precedent to obtainin 
a Federal license includes not only a description of the securities an 
the condition of the company as existing at the time of tho filing of. 
such statoment, but an hieweenl survey of the company’s security 
issues wnd business from the time of its organization. No matter how 
long the company has been in existence, whether 10 years, 20 yoars, 
50 yetrs perhaps, the statement must include information presumably 
at the time that it was organized, It must include a description of 
its transactions in interstate or foreign commerce, a stupendous task 
in connection with a corporation such as Gonoral Motors or Genorak 
Electric. ‘The statement must include a description of the terms om 
which its securities have been offered to the public or otherwise, and 
obviously in order to accomplish the results and give to the Commission 
the information that it needs in order to determine some of the ques- 
tions committed to it for decision, the description in most cases would 
have to go back to the origin of the company and to include a history 
of every merger, oxchange of stock, new issuo of stock, retirement of 
stock, and other details of that nature. 

Tho applicant must also give a description of the property taken 
by the applicant at the time of its organization, and the consideration 
pnid therefor in money or otherwise. It must describe its bonded, 
indebtedness and the interest of the promoters thorein, and any con- 
tracts made with promoters and what financial interest with respeat 
to the organization or management of the applicant and service con- 
tracts. The mere intelligent reading of such a mass of material would 
take a forco many times the number now employed, which I believe 
is about 1,566 maintained at a cost of over $1,353,000. 

Senator O’Manonpy. Why would that be true? 

Mr. Auten. As I understand it, the purpose of that information 
is to ascertain whother the corporation iz’ violated the antitrust 
laws, the Clayton Act, possibly the Robinson-Patman Act, or any of 
the various amendmonts to the Sherman and Clayton Acts. 

Senator O’Manonry. My own judgment is that it; will bo no more. 
difficult to supply that information than it is for Standard Statistics 
or Moody or any of those business houses to obtain the information 
which they have. The theory was primarily that the information 
which is required by any State before a charter is issued should bo 
filed with the Federal Trade Commission. 

Mr. Atuen. But the bill does not definitely state that. Of course 
the bill is your bill. You know what your intentions are in regard 
to the filing of statements. 
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Senator O’Manoney. I am beginning to wonder whether I have 
made my intention clear. 

Mr. ALLEN. I am coming to that in a moment, and perhaps I 
might postpone this discussion until I reach it later on. 

enator O’Manoney. Very well. I do not mean to interrupt your 
statement. 

Mr. Auven. But I gather that the purpose is to prevent any cor- 
poration from doing any interstate commerce whatever that has 
violated the Sherman Act in the first place, the Clayton Act in the 
second place, the amendments to the Clayton Act in the third place, 
the Robinson-Patman Act in the fourth place, or any or all of the 
other amendments to those acts. If the Commission is really to 
perform the function and duty imposed by this act in relation to 
130,000 corporations, to determine whether any of them have vio- 
lated any of those provisions, it seems to me it would have to obtain 
a vast amount of information. It does not seem to me a certificate 
such as you have mentioned would anywhere near cover what the 
Federal Trade Commission or Mr. Ballinger represonting the Com- 
mission would have to have. ; 

In connection with the suit in Wisconsin against the oil companies, 
I understand the issue was as to whether there had been an agreement 
made in regard .to prices. That case took about 3 months to try 
and is reputed to have cost the parties and the Government soveral 
million dollars. It is not yet concluded, as a matter of fact. There 
will be an appeal, unless it is settled in some other way. 

That burden would be thrown upon the Federal Trade Commission, 
not with respect to one corporation, but if the Federal Trade Com- 
mission is going to do fair and even-handed justice it must make the 
samo investigation with regard to every corporation asking for a 
license. After all, while pen oaks from little acorns grow, if you 
are poing to be fair and enforce this law against the little fellow as well 
as the big fellow, you must really make an investigation of the business 
of those small corporations. 

A long time before there was much excitement about trusts and 
siionopelies; we had a prosecution at common law in Rhode Island 
against a number of coal companies, which I had the fortune or mis- 
fortune to represent, for conspiracy in restraint of trade at common 
law. The only allegation was, not that there were any unfair prices 
charged, but that they did get opens and fix prices. I only cite 
that to show that even the little local corporation may be engaged 
in practices which might come under the Sherman Act or the Clayton 
Act or the Robinson-Patman Act. 

It is a complicated problem that the Federal Trade Commission 
would be undertaking, and I think that the cost to the Government 
and to the corporations themselves would certainly be very substantial. 
As I stated a few moments ago, I understand that at the present time 
the Federal Trade Commission has about 566 employees, or did accord-_ 
ing to the statement on June 30, 1937, and the salary list is about 
$1,355,000. Under section 6 of the Federal Trade Commission Act 
corporations are cither required or may be required to file annual 
reports with the Commission. I understand the Commission has 
never been able to get an appropriation from Congress that would 
ven warrant them in receiving these reports, to say nothing about 
actually examining them. 
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Senator O’Manovey. I think that is quite true. I have heard the 
statoment before that duties are sometimes imposed upon govern- 
ment bodies which they cannot discharge because of the lack of 
appropriation. ; 

Mtr. Aten. It seems to have been supposed by some of tho wit- 
nesses who have testified as proponents for the bill, that all that it 
was necessary for an applicant to do was to file a few simple papers 
with the Commission and that when these papers were filed, giving 
the information in question, the license to operate in interstate com- 
merce would be automatically issued. This is not the pee intent 
of the act as we read it. We call attention to section 5 which contains 
the conditions upon which licenses are issued, and particularly to sub- 
division (i) of said section. This condition, which is to be contained 
in tho license itself, and the licenseo is subjected to it, is to the effect 
that the stock of the licensee shall be fully paid, or payable in cash or 
in property or in services where the issuance of such stock for such 
property or services has been authorized upon application to a com- 
petent court and under its order, finding upon competent and specific 
proof that such stock has been or is to be issued on a fair valuation 
of such property or services. This condition it is to be remembered 
is made applicable to every applicant, no matter how long the appli- 
cant has been in existence as a corporation, or what the terms and 
circumstances of its organization were. It would involve a determin- 
ation as to whether the stock originally issued by the United States 
Steel Co. was fully paid. While this may have been something that 
should have been pi when this corporation originally was 
formed it is not susceptiblo of determination now; and since the effect 
of an adverse determination would be a refusal to grant a license, or a 
revocation of such a license, to do any interstate business whatever, 
obviously the stock of the corporation would become absolutely worth- 
less and the loss would fall upon the present innocent stockholders. 
Unless the condition and the information furnished to the Commission 
is to bo a mero formality, the Commission must determine whethor 
the original stock issue was actually fully paid and, apparently, if the 
stock was issued for property or services, it cannot approve the issu- 
ance of the license unless the adequacy of thé consideration paid has 
been determined by some court. oe 

Senator O’Manoney. You do not wish the committee to under- 
stand, do you, that you are defending the issuance of what is called 
watered stock? 

Mr. Auten. I certainly am not. 

Senator O’Manoney. Do you think that is a practice which should 
or should not be permitted? 

Mr. Auten. I think it should not be permitted. - : 

Senator O’Manoney. That being the case, have you any suggestion 
as to how it can be prevented, if that particular provision is not 
sufficient for that purpose? ' 

Mr. Auten. I did not exactly say that provision of this bill would 
not be sufficient for the purpose. 

Senator O’Manoney. But your criticism of the provision is that, 
while it might be sufficient, it is too drastic. 

Mr. Auuen. Yes, 

Senator O’Manoney. Can you suggest a method which would not 
be burdensome? 
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Mr. Aten. Our experience has principally been with New England 
and New York and Delaware corporations. We do not know how it 
is in other parts of the country. We think that, so far as the investor 
is concerned, if we are talking about him and his protection, or if you 
are talking about the creditor and his protection, that our pesent State 
laws in our part of the country supply adequate protection. Under 
our law, the Delaware law, the Massachusetts law, the Maino law, 
corporations cannot issue par value stock unless the full amount is 
paid in either in property or services or cash, except that in Delaware 
and in our State and probably in other States par value stock may be 
issued for less than the amount of the par value, provided it is stated 
in the certificate the amount paid for it and how much is due on it in 
the future. So that when a stock holder buys par value stock, he 
knows somebody has paid the face value of it, unless it is issued in the 
particular way I speak of. He has his civil remedy if he is defrauded 
in that respect. : 

Senator O’Manoney, I think we shall havo to take a recess at this 


:point until 2 o’clock. 


(Whereupon, at 12:30 p. m., a recess was taken until 2 p. m.) 
AFTER RECESS 


(At the expiration of the recess the hearing was resumed, as follows: ) 


STATEMENT OF ARTHUR M. ALLEN—Resumed 


Mr. Auuen. Mr. Chairman, I would like to make one more observa- 
tion along the line we were talking about before luncheon. 

Senator O’Manoney. Certainly. 

Mr. ALLEN. It has seemed to me that there are really two entirely 
separate problems in connection with the issuance of corporate stock, 
Looking at it from the point of view of the stockholders, and not of 
the creditors, which'I do not understand this bill is particularly cén- 
cerned with, and with respect to stock which may be issued in the 
future, as well as other securities, it seems to us from our experience 
as‘practitioners that the Securities and Exchange Commission ad- 
mirably looks after the matter of issuing securities, with respect to 
securities that are sold in interstate commerce and which have, of 
course, more than the minimum limit of $30,000. 

I have read the testimony of Mr. O’Brien, one of the employees, of 
the Securities and Exchange Commission, and I was quite surprised 
at what he felt was the limited scope of the Securities Act of 1933, 
and the limited powers of the Commission. It seems to us that, on 
the contrary, although possibly there: might be some improvement, 
that act, as they are operating today, does about all for the investor 
that ‘anyone could reasonably expect. It requires the absolute 
truth to be told about the securities, and the whole truth, and 
imposes very heavy penalties for violation of that obligation to make 
a full disclosure. a 
_. IT have before me one of the standard prospestiees, on the basis of 
which an issue of about 100,000 shares of common stock was recently 
sold. It is a prospectus that had to be approved in form and in sub- 
‘stance by the Securities and Exchange Commission, __ - 

Senator O’Manoney. Of course, you know that the point of that 
testimony was that, although a complete disclosure is required, there 
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is no provision of the Federal law which controls the character of the 
stock which is sold. So that, for example, if I desire to sell a stock 
which is not well secured, let us say, I have to make that disclosure 
to the Securities and Exchange Commission, and it is then turned over 
to a high pressure salesman who may dispose of it, though the security 
obviously is practically nonexistent. 

Mr, ALLEN. Of course, if you take the position that a government 
body is to substitute its judgment as to when a stock or ather security 
is well secured, that is one thing. It does not seem to me, frankly, 
that any government body is wise enough or could possibly have time 
enough, without having a tremendous statistical force in its employ, 
to go into the question of stock issued and say to the promoters: 
“Wo do not think you are giving enough to preferred stockholders,” 

Senator O’Manoney. I quite agree with you. I do not think that 
would be wise. I never have thought so. The philosophy of this 
bill is based upon very definite views of regulatory features which 
have been followed since the enactment of the Interstate Commerce 
Act. I understand clearly why witnesses like you and others come 
before the committee and deliver your statements on the assumption 
that it is intended to give the Federal Trade Commission these very 
thorough powers to say yes or no to business with respect to various 
business deals. Regardless of what the engage may be, my theory 
is that since we are dealing with a national problem, namely, the prob- 
lem of how to regulate national commerce, which is the problem that 
is committed to the Federal Congress by the Constitution, and since 
wo recognize and must recognize that this national commerce is carried 
on by national corporations, it should be the Federal Government and 
not the State government which may describe and outline the powers 
of the corporations which carry it on. Now, as a lawyer, you know 
that when corporations began to come into being as instrumentalities 
of commerce, in almost all instances every corporation had to receive 
a special charter from the legislature. 

Mr. ALLEN, That is correct. 

Senator O’Manoney. In other words, if you and I and Sonator 
Austin had decided to form a corporation 100 years ago we would 
have had to go to the Legislature of Massachusetts or of New York, 
or whatever State was so fortunate as to have all three of us living in 
it, and apply to the legislature for a special charter. 

Mr. ALLEN. That is true. 

Senator O’Mauoney. Then a litle bit later, because so many per- 
sons were turning to the use of the corporate am near general 
incorporation laws were passed, primatily, I think, because the special 
charters were being abused, because by reason of special charters 
powers which some people felt should not be conveyed were conveyed 
to pate individuals. So the gencral charter law was adopted. 

ow, at that time those corporations were primarily engaged in 
intrastate commerce. They were circumscribed geographically in the 
area in which they wero situated. You and I have seen a great change. 
The telephone, the telegraph, tho railroads, airplanes, and all the 
things which science has developed, have practically obliterated State 
lines, so far as national commerce is concerned. We have a situation 
in which wo find national commerce being conducted by artificial 
agencies which are created by bodies which have no jurisdiction over 
the field -in which those agencies operate, fd 
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My own personal point of view is that the powers of such corpora- 
tions should be derived from the Government which has control over 
the field in which it operates, and avoid the intermeddling to which 
you make objection, and which we all know is not always administered 
for the benefit of the people. 

Mr. Auien. May I, without impertinence, ask a question? 

Senator O’Manoney. Certainly. That is what we are here for. 
We are trying to get light on this problem. 

Mr, ALLEN. Of course, your bill, as I see it, does not operate to 
create a. Federal corporation. 

Senator O’Manonry. No. And the reason for that was, it seems 
to me and to those ‘with whom I have consulted, that corporations 
now engaged ‘in interstate commerce may be told: ‘Here, take a 
license from the Federal Government, and in obtaining that license 
conform to certain specifications, a, b, c, d, and e.” If any of these 
specifications are such that they operate disadvantageously upon 
business, I would be the first person to say we will change them. But 
I have yet to hear any witness come before this committee and deny 
the fundamental premise of the bill, namely, that if the fathers of the 
Constitution were right when they said Congress should have power 
to regulate interstate commerce, then Congress should prescribe the 
powers of the instrumentalities which carry it on. 

Mr. Auten. If that is true of all the witnesses, I am afraid I will 
have to go out of this room labeled a freak. 

‘Senator O’Manoney. No. It is quite obvious that you will not be 
so labeled. 

Mr. AuuEN. I do not feel that, because Congress is given the power 
to do certain things, it should exercise all its powers to the utmost 
limit. While Congress has power, I suppose, to levy a tax of 90 
percent upon your income, it should not do so. 

Senator O’Manoney. Of course, that is true. 

Mr. ALLen. It should not necessarily exercise its full power in that 
direction. We have grown up under a system of State charters. I 
think lawyers wonder over the next step that may be taken, and 
view it with considerable care. It seems to me there was particu- 
larly in the minds of the lay witnesses the utmost confusion about 
the charter rights of corporations, as to what rights they might exer- 
cise or might be prevented from exercising under the regulatory 
powers of the State and Federal Governments. 

Now, after all, a charter is a rather simple document. All it does 
is to say, as a rule, that the stock shall be par value or nonpar value, 
or it shall be divided into one class or more classes. If there are 

referential rights to be given, then the preferences will be stated. 

ut that creation of a corporation with those simple fundamental 
rights does not authorize it to go out and break the laws of the State 
or the Federal Government. 

Senator O’Manoney. Of course, it does not. There are inevitable 
results, however, from the inherent qualifications of corporations thns | 
created. For example, as was described by Mr. O’Brien a few days 
ago, a corporation created by the State of Delaware sold 100,000 
shares of stock to the promoters at 1 cent a share, and the other 100,000 
were sold at $1 or some such figure. That was evidently a device b 
which the promoters were enabling themselves to obtain control, all 
the voting power being confined to the I-cent stock. They were 
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enabling themselves to obtain and retain control of a corporation 
which arose by reason of the contributions of the other shareholders. 

It is no answer, to my mind, to say that a lot of people desire to buy 
stock in corporations and surrender all control to the management, 
because it seems to me that the results in the last 50 years have shown 
that by the use of devices of that kind the people have been harmed, 
and there has been no commensurate return in public irterest. 
Nobody will find me denying that 90 percent of the corporations are 
well managed and that they serve a great and patriotic purpose. 
Nobody will find me denying that business must be carried on by 
corporations, or criticizing the corporation as an undesirable instru- 
mentality in our modern economic system. 

But I do feel that, in the field of interstate commerce, the people 
of the whole United States should be the source of the corporata 
power. JI am sorry to have taken your time. 

Mr. Auten. We have, as I understand it, or had in 1934, about 
400,000 corporations in the United States that made income-tax 
returns. Probably there are a few others. Those corporations have 
all been created by the various States. Their rights and the rights 
of the stockholders, common and preferred, and other security holders, 
are pretty well settled. It does not seem to me the Federal Trade 
Commission should unscramble the onielette with respect to those 
corporations. 

Senator O’Mauoney. Certainly not. It should not be attempted. 
I do not think there is any reason for attempting it. I am not inter- 
ested in punishing any wrong that may have been committed here- 
tofore. That is all done. The water has gone over the dam. No 
one can begin to prophesy what developments may be brought forth 
tomorrow or a week or a year hence, or what new opportunities there 
will be for wealth. We all know that frequently inventions have 
made absolutely useless an entire industry. The blacksmith was 
wiped out with the advent of the automobile, to give a simple example. 

Mr, ALLEN. Yes. 

Senator O’Manoney. And a great amount of money invested in 
blacksmiths’ shops was lost, if the blacksmith did not have sense 
enough to adapt himself to the coming of the automobile. That is 
also true of the livery-stable keeper. I am not concerned with the 
past, but to see what js ahead, and I should think the country should 
develop a system whereby we may make certain that the corporate 
instrumentality may be made a pure instrumentality for good, and 
that the possibility of using it for evil shall be limited to the narrowest 
possible dimensions. 

Mr. ALLEN. I am sure that we all share that idea. 

Senator O’Mauongy. Why, certainly. But I do not think that 
can be accomplished by following the State system, because a few 
States would, for the purpose of revenue, or what not, grant to those 
who desire to incorporate the privilege of writing their own ticket and 
engaging in business all over the United States. 

r. ALLEN. May I again and very deferentially ask what particular 
abuse you have in mind? : 

Senator O’Mauoney. They are covered by the various conditions 
set forth in section 5. Take the monopolistic practices, for example, or 
combinations in restraint of trade, f think every lawyer must know 
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that the prohibiiion against combinations in restraint of trade has been 
avoided by the use of the State corporation. Is not that true? Take 
the Clayton Act, for example. I am not sure from your testimony 
whether you would recommend the repeal of the Clayton Act, but 

ardless of that, it is provided, I think in section 7, that no corpora- 
tions shall be permitted to acquire the stock of another corporation 
when that acquisition will result in substantially lessening competition. 

Mr. Aten. Is that in this act?, 

Senator O’Manonry. No. That is the Clayton Act. Many cor- 
porations have evaded that by purchasing the assets instead of the 
stock, and nothing could be done about it. Itis difficult to draw a law. 
It is difficult to put in black and white on a piers of paper a formula . 
that will be universally undorstood. That illustrates what I have in 
mind, that as long as the States are permitted to create the agencies 
that carry on interstate and foreign commerce, it will be impossible 
for the Federal Government to enforce the antitrust laws. All I want 
to put into this bill are fundamentals upon which everybody will agree. 
Most of those who have testified here have said: ‘‘We agree with your 
objectives, but we do not like the method.” 

r. AuLeEN. In my humble opinion, the method of repression of 
corporations, in order to accomplish a somewhat needful limited 
result, is not a desirable method. But whether it is or not, whether 
we are dealing with the trust situation and combinations or contracts 
in restraint of trade, I have had quite a little to say. Perhaps I can 
say it more clearly if I read what I have to say. 

Senator O’Manoney. I am sorry to havo interrupted you. 

Mr. Au.en. I do not mean that. I want to save the committec’s 
time and make it as succinct as I can. This is what I have said to 
express my view before I came here, and I think it would still be my 
view. - 

Even if the conditions imposed in the license look to the future in 
their operation, the act means, if it is to be effective for carrying out its 
declared purposes, that the Commission must follow its existence from 
year to vear, and from month to month, and even from day to day. 
Furthermore, considering section 3 by itself, without reference to the 
conditions to be contained in the license, it is futile to have the appli- 
cant make statements in great detail with regard to the consideration 
paid for its stock unless the Commission is to make a real investigation 
as to the truth of such statements. This is implicit in the declared 
purposes of the act as will be seen by a reference to line 1 on page 8 
which requires that the applicant shall file with the Commission— 
such further information.with respect to the operation of the applicant as the Com- 
mission may by regulation require as necessary or appropriate in the public interest 
or for the protection of investors. ‘ : 

How is the investor to be protected unless the Commission is to be 
furnished by the applicant with information in the greatest detail with 
regard to the issuance of its securities and unless the Commission 
itself makes a thorough investigation with regard to the truth of the 
statements so contained? Investors have ample facilities already for 
determining the general provisions relative to the organization of a 
corporation, the terms of its preferred and common stock, the extent of 
voting rights, preferences, and so forth. If the act is to be effective, 
it must furnish to the investor something much more specific, and this 


FEDERAL LICENSING OF CORPORATIONS 557 


necessarily imposes upon the Commission acts of judgments and 
discretion very broad in their scope. 

In addition to filing the sworn statements already referred to, the 
applicant is required also to file with the Commission (and here I 
quote from page 8, commencing with line 5): 

A certificate * * * that by vote of its board of directors it intends to 
engage in commerce subject to all acts of Congress regulating such commerce or 
limiting or affecting the rights, powers, or duties of corporations or associations 
engaged therein. 

This is followed by subdivision (c) of section 3, commencing at 
line 20, on page 8, as follows: 

Every corporation engaged in commerce and subject to this act shall have 
power under its charter by mere act of its board of directors to accept any charter 
restriction that Congress imposes as a condition of its right to engage in such 
commerce, the laws of any State or the decisions or order of any State authority to 
the contrary notwithstanding, 

First, therefore, as a condition of getting a license, the applicant 
by act of its board of directors is required to surrender in advance all 
right to object to any conditions, restrictions, or other provisions 
that any future Congress may choose to enact even though such con- 
gressional action would amount to taking property without com- 

ensation—in effect to surrender its constitutional rights and privi- 
eges. I understand that there is a belief among some that a cor- 
poration has no constitutional rights and privileges, but inasmuch 
as the bulk of the intangible wealth of the individual citizens of the 
country exists to a very large extent in corporate form, I trust that 
it will be a long time before such opinion prevails. 

Subdivision (e), which I have quoted, elso seeks to take away from 
the stockholders and repose in the board of directors of the corporation 
the power “to accept any charter restriction that Congress imposes 
as a condition of its right to engage. in interstate and foreign com- 
merce. These provisions have, I believe, received the legal sanction 
and approval of a very eminent lawyer, Mr. Robert R. Reed, of New 
York City, who testified before your committee on April 27, 1937. 
See his testimony on page 285 of part 3 of the Report of Hearings 
before the committee. My understanding is, however, that Senator 
O’Mahoney doubted the constitutional validity of such provisions at 
that time. This appears to be borne out by the quotation of Senator 
O’Mahoney’s remarks at the bottorn of pages 285 and 286 of that 
report. I share those doubts and I suggest that to require a corpor- 
ation, as a condition of doing an interstate business and even though 
its sole income might be derived from that source, to accept in advance 
any conditions that Congress may in the future impose is grossly 
unfair and probably unconstitutional; and that furthermore, the 
charter rights of stockholders cannot constitutionally be taken away 
and given to a board of directors. To accomplish such a result would 
not be protection of the investor, but an absolute impairment of his 
property rights. 

I have enumerated certain specific conditions' which the applicant 
for a license must comply with before the license is issued, namely, 
the filing of the statement and the certificate in accordance with the 
provisions of subdivision (b) of section 3. The literal reading of 
subdivision (b) may justify the interpretation that the mere filing 
of such statement au certificate automatically entitles the applicant 
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to a license. I realize that Senator O’Mahoney, during the course of 
these hearings, has several times stated that the duty of the Com- 
mission is no different from that imposed upon the Secretary of State 
who issues a State charter to a corporation upon the filing of the 
requisite articles of association or other papers. If this is the intent 
of the act, it is difficult to see what the purpose is in requiring the 
applicant to file the voluminous documents, which it would be neces- 
sary for him to file, unless the Commission is to examine these docu- 
ments and to determine from them whether the applicant is entitled 
to its license. 

Is it not implicit in the act that the Commission must determine, 
for example, whether the stock of the corporation has been fully paid; 
whether the terms on which its securities have been offered to the 
public have been fair and reasonable and with a full disclosure of the 
facts; whether the property taken by the applicant at the time of its 
organization and the consideration paid therefor is fair and adequate; 
whether the promoters who organized the corporation have dealt 
fairly with the investors; whether the personnel and salaries of the 
management are such as the Commission would approve; whether the 
corporation charter and bylaws amply protect the investors; whether 
the contracts made with the promoters and with financial interests 
with respect to the organization or management of the applicant have 
been fair and equitable, and whether taking into consideration all of 
the information furnished by the applicant, the applicant is really 
entitled to a license? 

Even if these determinations are not to be made by the Commission 
at the start and before the license is issued, it is clear from an examina- 
tion of section 5, which imposes the conditions which the license shall 
contain, that the information embodied in the sworn statement must 
ultimately be used and will be used by the Commission to help it in 
determining whether the conditions imposed upon the licensee have 
been and are being performed. I will refer to these conditions again 
later. I am only adverting to them now to indicate that the duties 
of the Commission with respect to the issue and revocation of licenses 
impose upon it wide discretionary powers entirely different from the 
automatic administrative duties imposed upon a secretary of state 
or a commissioner of corporations under our State laws. And even 
if this were not so, as the act now stands, the applicant must, as J: have 

ointed out, submit to any future regulations that Congress. may 
impose and subject itself to all future discretionary action whic 
Congress may in the future empower the Commission to exercise. 

But, aside from the conditions imposed upon the applicant already 
referred to, there is one unmistakable condition which the act expressly 
requires that the applicant shall comply with and which necessarily 
involves the exercise of a discretion by the Commission of such scope 
and of such uncertainty as to its operation and effect as to involve the 
broadest kind of regimentation and the exercise of judicial powers 
which it frankly seems to us should not be given to any administrative 
body. I realize that in saying what I em about to say I run counter 
to the views of Senator Borah, who has made a lifelong study of the 
matters which I am about to discuss. While my remarks are desig- 
nated according to the terminology of these hearings as “testimony,” 
it obviously will be opinion evidence only and I trust that the positive- 
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ness of my statements will not exceed the bounds of courtesy and 
modesty. 

I am nolorsineg, of course, to the provisions of section 4 of the act, 
which provide that no applicant shall be entitled to a license: 

(a) If it is an unlawful trust or combination in violation of the 
antitrust laws as designated in section 1 of the act of October 15, 1914, 
including any amendment of such laws: 

(b) If it is a party to any contract, combination in the form of trust 
or otherwise, or conspiracy in restraint of commerce in violation of 
such laws; or 

(c) If it is monopolizing or attempting to monopolize or combining 
or conspiring with any other person to monopolize any part of such 
commerce. 

Senator OManoney. That is the law, is it not? 

Mr. Atien. That is the law. 

Senator O’ManoneEy. You would not recommend the repeal of that 
law, would you? 

Mr. AuLEN. I would certainly recommend a clarification. 

Senator O’Manonry. Do you mean such a clarification as would 
deprive it of its effectiveness, or one which would make it more 
effective? 

Mr. ALLEN. One which would make it more effective. Tell the 
businessman what he can or cannot do. I touch upon that at a little 
greater length farther on in my statement. But what are the trusts 
and monopolies doing that is wrongful today? Should they be entirely 
abolished? To what extent should they be permitted to control 
poieren or limit production, or agree on the control of production? 

‘o what extent should they be allowed to fix prices, if at all? The 
theory under the N. R. A. was that it was helpful to eliminate that 
kind of competition. ay : 

Senator O’Manoney. The theory of the N. R. A. was that business- 
men should be permitted to agree among themselves and fix prices. 

Mr. ALLEN. That is my theory. . 

Senator O’Manonny. You believe that is a good policy; do you? 

Mr. AuLEeN. Mr. Ballinger comes here this morning, like waving 4 
red rag before a mad bull, and says there should be severe punishment 
meted out to these corporations. If you read the testimony of these 
witnesses—most of them, I think all of them who testified last year, 
who were in favor of the bill that was then pending—you will find that 
they had the most diverse views as to what should be done about the 
trust and monopoly problem. As I remember the testimony of Mr. 
William Green, he seemed to be in favor of the elimination of that 
anarchistic system of competition. 

Senator O'MauoneEy. Do you mean to imply by the use of the’ 
wor anarchistic” that you also condemn this free competitive 
system? 

Mr. ALLEN. I am not sure that I do quite a3 much today as I did 
10 years ago. I thought the principle of saying that businessmen 
might get together and say they would not sell any goods below a 
certain figure of cost was healthy for industry, healthy for everybody, 
healthy for labor. I have some theories of my own about that. 

Senator O’Manoney. That was the theory of the N. R. A. when it 
was declared to be unconstitutional, and the decision of the Supreme 
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Court was received with hosannas in the very circles that condemned 
the competitive system. 

Mr. Auten. One reason that I have considerable doubt about it 
today is that, while it worked beautifully in some industries, it worked 
terribly in others. In some industries some fellows would insist on 
cutting under, no matter what the agreement was. A good many of 
my business friends complained of the N. R. A. for that reason. I 
think most of them would have liked it, if there had been some way 
to prevent undercutting or price cutting and all of that sort of thing. 
I am not advocating one system or the other. 

Senator O’Manonry. You are just condemning this bill? 

Mr. Aviten. And why I,am condemning it is this: It has four or 
five different tests which this Commission will have to apply to cor- 
porations before it will give them licenses and allow them to go on 
permanently and deal in interstate commerce business. The United 
States Supreme Court has had the Sherman Act before it at various 
times over a period of 48 years. No lawyer is able to state at the 
present time with any certainty what any businessman can or cannot 
do under the terms of the Sherman Act. 

In the February number of the Harvard Law Review is a very 
interesting article—interesting because it is so brief—which traces 
the history of the construction of the Sherman Antitrust Act from the 
time the first two decisions under it were handed down. At first, 
ae conte seemed to look upon bigness as the crime which was dealt 
with. : 

Senator O’Manoney. You know that in the first real case, do you 
not, the Knight case, the suit brought by the Attorney General failed 
because the Court held it was a combination in manufacturing and 
not of trade, and was not within the scope of the congressional power. 
But William H. Taft, after he had retired from the Presidency and 
was lecturing at Yale, prepared a book upon the antitrust laws, and 
in that he said it was his opinion that the Knight case failed largely 
because of the faulty pleading, because it was not alleged in the 
pleading that the combination of the manufacturers had an effect 
upon interstate commerce. He implied in his opinion, at least, that 
if that allegation had been made in the pleadings, the first Knight case 
would have been sustained and an injunction issued against the 
combination. 

Mr. Auen. I am not familiar with what Mr. Taft said. I do not 
think it is of particular interest, so far as this bill is concerned. That 
was a discussion of what reason or reasons caused the courts to 
convict the defendants in some cases and failed in others. 

Section 4 in subdivision (b) goes on to authorize the Commission 
to deny the application for a license if by reason of this section it 
finds that the applicant is, not entitled thereto. Subdivision (c) 
part wie the ruling of the Commission to judicial review. 

: If the Commission had only one or two cases a year as to which it 
was required to make the determination required by this section, it 
would have its hands full. From the more point of time consumed, 
the task would be a stupendous one. As I have said, the trail re- 
cently concluded in Wisconsin in which it was found that certain oil 
companies had wrongfully combined to fix pace among themselves 
(a comparatively simple type of restraint-of-trade case) took over 3 
months to try and is reputed to,have cost the parties several million 
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dollars to try. I presume that if the Federal Trade Commission under- 
took such a task to determine whether an applicant was entitled to a 
license the case, according to the ordinary practice of the Commission, 
would be referred to an examiner, who would report the testimony 
and his findings thereon to the Commission, and the Commission 
would then proceed to hear exceptions to the examiner’s report. It is 
obvious that the simplest case would take a long time and that the 
Commission would have opportunity to do little else. It could not 
go into the matter casually or summarily with justice to the applicant 
or to the public, especially when it is remembered that the right of 
the applicant to do any interstate or foreign commerce is at stake. 
In fact, its very life is at stake. Pending the hearings and pending 
the determination on appeal by the Circuit Court of Appeals, the 
investors in such a corporation would be uncertain as to whether 
their securities would be of any ultimate value or not. The injustice 
to the corporation itself, the havoc that it would create in the security 
market, would seem to give us pause before adopting a law so drastic 
in its effects. 

But consider also that instead of one case or a few cases the Com- 
mission has to determine in 130,000 cases whether a trust or combina- 
tion exists, or any act in unlawful restraint of trade has. been com- 
mitted. The law schools of the country would havo to be enlarged 
to prepare a sufficient number of lawyers to make the necessary 
determinations. 

But the time element alone is perhaps not the most important onc 
to be considered in this connection. Ido not need to suggest to this 
eminent body that the determination of whether a corporation is 
violating the Sherman Antitrust Act or the Clayton Act is one of 
extreme delicacy, to say the least. The provisions of section 4 of the 
act seem to embrace a reference to the Sherman Act itself adopted in 
1890 (this is incorporated by reference in section of the Clayton Act 
of October 15, 1914) as well as the Clayton Act itself, any amendments 
to the Sherman Act or the Clayton Act, which amendments would 
include one section at least of the Robinson-Patman Act, and also in 
the last clauso an undefined region of illegality described as “monopol- 
izing, or attempting to anonanONee, or combining or conspiring with 
any other person to monopolize, any part” of interstate or foreign 
commerce. Discussion of the advisability of imposing such condi- 
tions upon a corporation desiring a Federal license would involve a 
consideration not only of law but of the underlying economic concepts 
that induced the making of the law. an 2. 

Economically speaking, what trusts or combinations are good or 
bad? What contracts, which, to some extent, restrain trade, are 
allowable? Are price agreements valid at all, and if so, to what 
extent? Is the doctrine of the NRA as to price regimentation and 
production control and similar matters to control, or is the proper 
policy to allow and foster an anarchistic competition in Gade and 
commerce? Was the theory that seemed to underlie the testimony 
of Mr. Baruch, when appearing before the Senate Unemployment 
Committee, to the effect that mongpolies have a habit of destroying 
themselves, from which it would seem to follow that legislation 
accomplishing their destruction was not necessary, the sound one, or 
should all monopolies be legislated out of existence whether good or 
bad? What, ecqnomically speaking, do we mean by a monopoly? 
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Do we refer to natural monopolies, such as the control of molybedenum 
or to created monopolies brought about by legal mergers? There 
mere mention of these different theories is sufficient to disclose the 
underlying uncertainty and the impossibility of summarily disposing 
of the question as to the desirability of doing away with all restraints, 
of destroying all monopolies, and doing away with all combinations 
and contracts in the restraint of trade. 

Aside from the economic uncertainty, there is the Jegal uncertainty 
involved in construing already existing statutes. The Sherman Act 
has been on the statute books for 48 years, but the Supreme Court 
has not made a satisfactory definition of its scope, or one which would 
enable a corporation to plot its course. The authors of a note in the 
February issue of the Harvard Law Review, at page 694, succinctly 
describing the situation with regard to this act, said: 

Sketchy and ambiguous, the Sherman Act was in 1890 hardly more than a 
legislative outline for judicial law-making compelling the courts to amplify, if not 
invent, economic policy, a task demanding the highest competence in the theory 
of an alien discipline. Additional difficulties in the way of developing a con- 
sistent economic rationale arose from the nature of the judicial process which 
necessarily left to chance and the strength of the “‘trust-busting’ policy from 
administration to administration the order and importance of the problems 
brought to the courts. 

The subject is also discussed at length in Mr. Pound’s article on the 
Common Law and Legislation, written ‘in 1908 and appearing in 21 
Harvard Law Review, 383; and in Herman’s Economic Predilection 
and the Law, published in 1937 in 31 American Political Science 
Review, 821, and in Fuch’s Alternatives in Government Control of 
Economic Enterprise, published in 1936 in 21 Iowa Law Review, 325. 
Is it to be expected that any business man, or even any lawyer advis- 
ing him, in view of this uncertainty in the legal situation could safely 
predict whether a corporation would ultimately receive a license from 
the Federal Trade Commission under this Act? 

The Clayton Act of October 15, 1914, is of course more specific 
in its terms. In some respects it seems to run counter to some of the 
theories with regard to price fixing inasmuch as it seeks to prevent 
price discrimination. The litigation over this act is, however, very 
extensive in scope. Like all laws attempting to lay down economic 
concepts, it is difficult of interpretation. 

Section 4 of the act under consideration, however, by including 
amendments to the Clayton Act, also embraces one section of the 
Robinson-Patman Act, approved June 19, 1936. ‘This act attempts to 
be even more specific in its terms than the Clayton Act. Lawyers and 
writers, however, have been discussing the true construction of some 
of its provisions ever since it was enacted. I hold in my hand a 
bibliography of the articles relating to the Robinson-Patman Act and 
principally to its construction which have appeared in the leading legal 
periodicals. It does not include the various books that have been 
written upon the subject. Yet this bibliography covers one and one- 
half typewritten pages of brief paper. I do not know exactly how 
many books have been written on the Robinson-Patman Act, but I 
do know of at least six. I have before me a volume that was written 
shortly after the law was enacted, by Nelson B. Gaskill, formerly a 
member of the Federal Trade Commission, which is somewhat non- 
technical in its nature, and was written evidently for the guidance of 
businessmen. Itis entitled “What You May and May Not Do Under 
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the New Price Discrimination Law.” It comprises, however, 63 
pages. In his conclusion Mr. Gaskill states: 


It may be that in some particulars this review is incomplete or that someone 
may fail to find in it the specific answer to his problem. . 


T can swear that is true. 


This is unavoidable, but it is hoped that principles have been stated which will 
enable the reader to work out his own solution of his particular problem. 

The trouble with that is that you are simply dropping in the hands 
of another tribunal, the Federal Trade Commission, the very problem 
which the courts have been struggling with for 48 years and have been 
unable to solve. You are not only doing that, but you are saying to 
the businessman: “Until you satisfy this new tribunal that you are 
not violating any of the laws, which are inconsistent with one another, 
you cannot have a license to deal in interstate commerce or foreign 
commerce.” That is absolutely prevented. 

Now, it is true that the corporations may havo a temporary license 
which will carry them along, so far as the immediate situation is con- 
cerned, but what about the man behind the gun who is planning the 
policies of that corporation? 

Senator O’Manongy. What is the inconsistency in the law to which 
you refer? 

Mr. ALLEN. I say nobody knows whether he is committing an act 
which violates the law. 

Sonator O’Manoney. J just understood you to say theso laws that 
are on the statute books are inconsistent. 

Mr, Auten. Thoy are somewhat inconsistent with one another. 
The Miller-Tydings Act is certainly inconsistent with the principles of 
the Sherman Act. It is certainly inconsistent with the principle of it. 
If you make the agreement that act permits you to make then you are 
violating the Sherman Antitrust Act and the Clayton Act, What is 

oing to be our economic policy? Is it going to be that announced 

y Mr. Ballinger, is it going to be that of the N. R. A.,, is it going to 
be that advocated by Mr, William Green of the American Federation 
of Labor, or is it going to be somewhere in between all of those? I 
do not know. | I would not know how to tell a client whether he would 
be permitted to buy a little local industry in Providence, because if 
it was an industry with a product not very widely distributed, I do 
not think any lawyer would know how. If I advise him wrong, he is 
not only subject to fine, he is not only subject to imprisonment, which 
is bad enough, but he never will get his Federal license. 

I am not a student of the Robinson-Patman, but one of my partners 
has made some study of it. Jt is a terrible thing in some instances to 
tell a client what he can do and what he cannot do under that act. 
Yet if a cliont, under this act now before us, violates this Robinson- 
Patman Act, he cannot get his Federal license. It is all right to fine 
or imprison men when they know what the crime is, but to say they 
will be subject to capital punishment, it seems to me, it is a penalty 
you should not impose upon business. 

. | have spoken of the man behind the gun. His problem is terrible. 
He does not know what to do. I talked to a gentleman this morning 
who said: “My gracious, if this law goes into effect, I can’t run my 
business, I can’t go on. I will have to stop.” Of course, people 
will make extravagant statements of that kind, but I think there is 
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an underlying truth in a good many of them. You are up here on 
Capito] Hill, and you go home and talk with your friends and neighbors 
and clients, but we have it day after day, and we know that these 
people are scared to death. They say to us: “Good Lord, we have got 
all we can put up with. We don’t want another blow such as this 
act will deal us.” 

Senator O’Manoney. I am afraid you are right, but I do not think 
anybody need be afraid of Senator Borah. 

r, ALLEN. In one sense; no. We do not want this act or any 
other similar act passed at this time, because we do not know what 
the scope of it will be. Look at the investor. The sound, solid 
investment business in the city of Providence is almost extinct. It 
is not there. People do not know what to buy or when to buy, or 
what it is safe to buy. Government bonds have always been con- 
sidered safe, but » good many people fear the tendency is toward 
inflation. That is what I hear from everybody I have talked to. Tho 
result is that they will probably buy stock in our big corporate 
institutions. 

Harvard, Yale, Leland Stanford, and I suppose all the big educa- 
tional institutions in the country that have endowment funds are 
putting some of their funds into common stocks. Why? Because 
they do not know where olse to go. Give us more than a breathing 
spell, Say, “We have laid down the rules for 5 years, and we are 
not going to change them. We are going to make a study of this trust 
and monopoly situation. We are going to find out what the facts 
are. 

If I may stop myself for 2 moment here, Mr. Ballinger made a very 
dramatic presentation of his case this morning. He and others like 
him talk about this great concentration of wealth in the hands of a 
few big corporations. He spoke of the 200 large corporations. That 
is where the investors have their money. There are 25,000,000 stock- 
holders. I suppose there are 206,000 or 300,000 owners of stock of 
General Motors, and probably 30,000 or 40,000 in Armour & Co., as 
A as ares number in General Electric, and American Telephons & 

elegraph. 

Suppose you pass a law like this that threatens all the corporatiuns, 
all the big ones, and how are they going to feel? That is what gertle- 
men like Mr. Ballinger, who is perfectly sincere, says should be done. 
He says they ought to be punished, punished severely. But this act 
would take away their very life blood. They can’t live without gcing 
into interstate commerce. acm 

Here are 25,000,000 investors, and all these insurance companies in 
which we all have some interest, charitable institutions, schools, and 
colleges. Everybody is interested in this problem. What can you 
say to these people under these uncertain economic conditions, no 
two men agreeing on what they mean by “trust” or “monopoly”? 
It is a serious problem. 

Senator O’Manoney. I think there is nothing in the antitrust laws 
or in this bill that may be considered an attack on size. soa. 

Mr. AuxEN. | do not think so, but Mr. Ballinger seemed to think so. 

Senator O’Manoney. He seemed to think that size is an evil in 
itself. That is not in this bill. We are talking off the record, so far 
as legislation is concerned. I would not put in the bill anything which 
would lead to the conclusion that General Motors is a trust. I think 
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if there is competition in any field, it is in the field of automobile 
manufacturing. 

Mr. AuLEN. It seems so to me. 

Senator O’Manoney. So that corporations of that kind would not 
be affected by this legislation. 

Mr, ALLEN. Of course, it comprises in a nutshell only the organiza- 
tions. which are trusts or monopolies, but you have the expression 
“restraint of trade.” 

Senator O’Manoney. That is John Sherman’s expression, not mine, 

Mr. ALtuEN. However, that may be, we are not doing any of the 
work we usually do. We are doing nothing but defending our clients 
against something or other. 

Senator O’Manoney. I hope the United States attorney is not on 
the other side. 

Mr. Auten. No. The labor organizations are on the other side. 
Our competitors wader the Robinson-Patman Act are on the other 
side. They are sneaking over to the Federal Trade Commission and 
saying: “Look here, you had better look into John Doe. Hea is doing 
something we do not think is right.” We do not like it. That is 
not the sort of business a lawyer likes to have. It did not use to be 
so. That is what most of the law business is at the present time. 

Senator O’Manoney. You do not believe there should be a national 
rule for national commerce? 

Mr. Aten. I believe that with all the plants of the General Motors 
scattered throughout the country, the plants of the General Electric 
Co. all over the country, the United States should exercise its police 
power over the operation of those companies. I do not myself see 
why the United States should go into the business of protecting 
investors or buyers of securities. I do not think they need any more 
protection than they have now. 

I started to say a word about this prospectus to which I referred a 
while ago, with securities to be sold in interstate commerce. There 
are 50 pages of material which the investor is obliged to see, if the 
broker does his duty, before he purchases any new securities. In 
addition to these 50 pages, there is a large amount of additional in- 
formation on file with the Securities and Exchange Commission. 
There is no way by which you can protect a man who is grossly negli- 
gent or who is a fool in the purchase of securities. He has got to 
take his own chances. If anybody deceives him, he has all the power 
of the courts behind him to prosecute and punish him. J know we 
have a pretty good class of those people in Rhode Island and Con- 
necticut and Massachusetts, but here vou hold a club over every.man 
who sells securities in such a terrifying way that he is practically 
committing suicide if he undertakes to say anything outside of what 
is within the 50 pages of his prospectus, if there are 50 pages in it. 
Not only the corporation issuing the securities, but the officers and 
directors, as well as the brokers, are responsible for any misstatements. 

Senator Austin. That is not the worst of it. Take a corporation 
that finds it necessary to refinance itself, and it is not necessary to 
employ a broker. Nevertheless, it comes under the terms of this 
act, and it must go through this expensive process to which you have 
referred, merely to issue stock to perhaps a limited number of people. 
As a result, what happens? There is so much expense and delay con- 
nected with it that, for the most part, they will find some other method 
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of refinancing, perhaps by borrowing money. So thatit operates upon 
the individual citizen. It constitutes a grave check on the develop- 
ment of business or investment by private capital. I am talking of 
some concerns I have seen that are operatipg under those conditions. 

Mr. AuLEen. Just as an illustration of what it will do, there are 
phoiostatic copies of the papers filed by one corporation in order to 

et out a small issue of stock. It cost $60 to have the copies made 

That it cost in the way of attorneys’ fees and accountants’ fees is 
really staggering. Only the large corporations can afford it. 

If tho last clause of section 4 (a) includes within its scope a type of 
restraint of trade not hitherto defined as illegal by any statute and 
furthermore includes in its scope any attempt to restrain trade, the 
uncertainty and injustice involved in this provision of the law is 
further emphasized. 

I am not, of course, defending violations of laws relating to this 
subject. I am not trying even to suggest whether such laws are all 
wise or unwise. I imagine that the members of this committee would 
have different views upon that subject. I am simply suggesting that 
to make compliance with such laws, involved as they are in obscurity 
and uncertainty, a condition of continuing to do an interstate or 
foreign business heretofore conducted and perhaps the sole source of 
the corporation’s revenue is a policy which could not only be terrifying 
to the corporation itself but to every investor in its securities. 

Senator O’Manonery. I suppose you know that under the corpora- 
tion laws of some States it is possible for common stockholders, and 
in some cases only directors, to issue new types of stock and thereby 
deprive prior stock of rights and seniority, and certainly would depre- 
ciate the value of it? 

Mr. Aturen. I have no knowledge that, by intricate means of 
chicanery, the rights of stockholders under the most carefully drawn 
corporation laws cannot be violated. 

Senator O’Mauongey. Do you not think we should take every pre- 
caution we can to prevent in the first instance the use of those devices 
by making them illegal ab initio? . 

Mr. ALuLEeN. i do not see in the four cornors of this act any pro- 
vision that would specifically prevent that. It seems to me, if that 
sort of situation is to be prevented, it has to be prevented by a wide 
exercise of discretion on the part of the Commission, 

Senator O’Manoney. Your objection seems to me to be based on 
an argument very similar to that which you advanced with respect to 
the depreciation of the value of stock. In other words, the corporate 
directors may change the contract. Of course, that whole point is 
based upon the doctrine laid down in the Collins (?) case and the 
Charles River Bridge case, as to whether or not the State has the 
authority to alter the conditions upon which a public body operates. 
My feeling is that if in the beginning you write it into the charter, 
there could be no doubt of the authority of the State or Federal 
Government to make a change in the contract. If you do not write 
it into the charter a very different condition will arise. 

Mr. ALLEN. Since that time I think the State retains that control 
over the corporation. 

Senator O’Manoney. That is right. Therefore, it is written in 
this bill. 
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Mr. Aten. That is quite different from saying they will accept 
in advance, will agree to accept in advance every act of the Congress. 

Senator O’Manoney. I see your point. You mean you would 
forego the objection to the reservation of the right on the part of the 
Government to alter the charter, but you would reserve to the cor- 
poration the right to accept or reject that change? 

Mr. ALLEN. Yes. 

Senator O’Manoney. I think there is a good deal of basis for that. 

Mr. ALLEN. While the purposes sought to be accomplished by the 
act are in many respects admirable, it comprises in its scope many 

urposes of a highly controversial nature which ought not to be om- 

odied in one law but which should only be considered and dealt with 
separately by legislation specifically directed against each particular 
evil sought to be prevented: 

This point brings us directly to a consideration of the provisions of 
the section 5 of the act. This section provides that every license 
issued under the act shall contain and the license shall be subject to 
certain conditions—11 conditions in all. 

The first three conditions relate to the relations of the licensee with 
its employees. With most of these labor provisions probably all of 
us would agree, so far as the purpose to be accomplished is concerned. 
I desire to be understood as not myself disapproving of any of them. 
They forbid any discrimination against famiale employees with respect 
to rights of pay or rights granted, or in any other manner; they forbid 
the employment of minors under the age of 16 and the employment 
of persons less than 18 years of age in a hazardous occupation or em- 
ployment between the hours of 7 p. m. and 7 a. m.; and they recognize 
the right of the employees of the licensee to self-organization, to form, 
join, or assist labor organizations, to bargain collectively: through 
representatives of their own choosing and to engage in concerted 
activities for the purpose of collective bargaining or other mutual aid 
or protection. : 

far as the right of the employee to organize and bargain collec- 
tively, most employees of labor certainly would contend that the rights 
of labor are more than sufficiently secured already by the provisions 
of the Wagner Labor Act. I doubt if all persons would agree with the 
ar forbidding discrimination of any kind against women in 
industry. 

Mr. William Green, in his testimony before the committee on 
January 29, 1937, Report of Hearings, Part I, page 105, said that there 
are probably three million or more women emplo red in industry, & 
large Dercentaze of whom, he stated, were married women. Yet, in 
the State of Rhode Island, the Democratic Administration some time 
ago required the discharge from the employ of the State of every mar- 
nied woman. Here again I am not pronouncing upon the justice or 
injustice of such a policy. I am merely indicating that this is one 
of the controversial questions which ought to be settled on its merits 
by legislation expressly directed to it. In the proposed act, however, 
it is made an absolute condition of the corporation’s license to do 
business. Any breach of that condition, when established, results 
in a forfeiture of the license. There is no discretion about it. Be the 
breach large or small, important or, unimportant in its results, the 
license is automatically revoked as soon as the breach is established. 
This would mean that any disgruntled employee, who could discover 


568 FEDERAL LICENSING OF CORPORATIONS 


what he regarded as a breach of any of the labor conditions of this act, 
could at least threaten proceedings which would imperil the right of 
his employer to transact business. 

The next condition, subdivision (d) of section 5, provides that upon 
order of the Commission the licensee will refrain from dishonest or 
fraudulent trade practices, from unfair methods of competition, from 
violating the antitrust laws, and from monopolizing or attempting to 
monopolize any part of commerce. Tho latter portions of this sub- 
division are embraced in the provisions of section 4 which in effect 
forbids a license to be granted to a corporation that has been guilty. of 
any of such violations. The condition in question possibly broadens 
the scope of the section by including teeucdulent trade practices and 
unfair methods of competition. A breach of this condition results in 
a forfeiture of the license. Here again it would seem that the sensible 
way to handle such subjects would be to define for the benefit of the 
businessman what trade practices he is permitted to adopt. * 

I had the privilege of hearing Senator Austin last week on the floor 
of the Senate advocating a thorough study and investigation of the 
theory and practice of monopolies and trusts. I understand that the 
President has, himself, suggested that this be the next step in the 
control of trusts and monopolies. This course, I believe, would com- 
mend itself to every business man in the country. Let us see, first, 
what the facts are and upon the basis of those facts adopt legislation 
which vl be so specific and clear and unmistakable that he who runs 
may read. 

It ought not to be a subject of debate, as Mr. Gaskill in the volume 
which I have referred to indicated was the case among lawyers and 
laymen, as to what the businessman ‘may and may not do” in con- 
nection with the transaction of his ordinary business. Certainly a 
business corporation ought not to lose its charter or its right to do 
business for the commission or the omission of an act which is not 
malum in se. Forbid or compel such acts, penalize the infraction if 
you will, but do not inflict capital punishment upon the offender. 

The next six subdivisions of section 5 (c to j, inclusive) seem to be 
devoted to protecting the stockholder. I submit that these pro- 
visions get us into a controversial field which ought not to be covered 
by an act of this kind. I do not believe that any one of these pro- 
visions would meet with the whole-hearted support of each one of the 
members of this committee and as to some of ‘hein, there would seem 
to be grave doubts as to their constitutionality. In some respects 
they do not go as far perhaps as the common law would go in the 

rotection of the stockholder. I believe that the subjects covered, 

owever, whether good, bad, or indifferent, are properly within the 
scope of either the Securities Act of 1933, or the Securities Exchange 
Act of 1934, and that the administration of such matters might more 
properly be left to the Securities and Exchange Commission rather 
than to the Federal Trade Commission. <A very brief survey of them 
will illustrate some of the points above suggested. 

Senator O’Manoney. Do you think you could protect a stock- 
holder of a Delaware corporation who lived in Rhodo Island by a 
suit in the Rhode Island courts? 

Mr. ALLEN. It would depend, of course, upon.what happened to 
him. If it was a question of his being defrauded by misrepresenta- 
tion in tho sale of securities, he naturally would have to go to the 
place where the defendant was in order to sue, 
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Senator O’Manoney. Suppose it were an alleged abuso of corpo- 
rate power. 

Mr. Auuen. If it were an alleged abuso of corporate power on the 
part of the officers or directors of the corporation, if they did some 
ultra vires act they had no right to do, I suppose he would in that 
event have to go to the State of Delaware. But I do not believe you 
are going to accomplish it in this situaiton here, because you are not 
changing the system of incorporation with respect to any corporation 
already in existence. 

Senator O’Mauonry. You could sue in any Federal court in the 
land for any violation arising from any of the conditions laid down in 
tho Federal law. 

Mr. ALLEN. If that is what you want to do, I think you could do 
it much more simply by changing tho statute relative to the jurisdic- 
tion of our Federal courts. For one rerson or another, it appears 
clour that you cxnnot suo in a Federal court today unless you go to 
the place where the defendant lives in that jurisdiction. ‘Of course, 
thore would be the question that you would have to got service on 
him before you could sue him, anyway. . ; 

Senator O’Manoney. Do you think you could effect that change 
by statute? ° 

Mr. AuLEeN. This law is a statute. 

Senator O’Manoney. I mean the change you are speaking of. 

Mr. AuuEN. I think you could, if it was within public policy to do 
it. Of courso, it-is a question of whether the Congress would approve 
the amending of the law relating to the jurisdiction of ‘our district 
courts in quite’such a fashion as that. It would mean you could 
compel a defendant to subject himself to service if he happened to be 
visiting relatives in California, and where both the plaintiff and de- 
fendant lived in Rhode Island or Massachusetts. I'do not know 
that I would have any objection to it, if Congress wanted to do it. 

Senator O’Manoney. If a corporation was created by the State of 
Delaware to engage in interstate commerce throughout the Union, 
do you not think it ought to be susceptible of suit wherever it could 
be reached by a stockholder or anyone having a claim against it? 

Mr. AvuEN. A Delaware corporation in Maryland or Massachu- 
setts, in order to legally do business, would have to accept the secre- 
tary of state or some individual or attorney for the purpose of service 
of process, You could reach that corporation wherever you could 
find it, wherever it was actually doing business. I would not think 
it was fair to be able to provide that you could sue a Delaware cor- 
poration with offices in New York anywhere in the United States. 

Senator O’Manoney. I cited a case the other day of the Allied 
Stores Co., which was organized by the State of Delaware, but had 
no business in Delaware at all. 

Mr. A.uEN. I intended to look that case up, but I found there 
was no such reference to it that I could easily locate it. I wonder 
if you could give it to me. ‘ 

Senator O’Manoney. I do not think the case has been reported. 
The decision was transmitted to me by a lawyer in New York. 

Mr. Aven. Subdivision (e) only’ applies to licensees organized 
after the date of the enactment of this act and requires that a cor- 
poration shall have its chief place of business and its oxecutive offices 
and that the meetings of its board of directors or trustees shall be 
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regularly held within the State under the laws of which the corpora- 
tion is organized. This, of course, is a wide departure from present 
practice and would, I believe, place a great handicap upon all cor- 
porations organized hereafter as against those corporations which 
are already existing, and would not be any great protection to the 
public or the investor and in many cases would result to his decided 
detriment. Suppose, for example, a mining corporation is to be 
organized in some State, where the corporation laws are extremely 
defective with respect to the payment in full of the capital stock, or 
are very hampering with regard to the kinds of securities that may be 
issued. Certainly the investor would be ill-served in tho first case, 
and the productive use of cupital would be greatly impaired in the 
second case. A new and worthy enterprise might be entirely pre- 
vented from obtaining adequate capital if such were the rule, and 
future investors would certainly suffer because of the discrimination 
afforded to corporations already in existence. 

Subdivision (f) provides that the licensee shall have only such 
powers as are jneidantal to the business in which it is authorized to 
engage. This provision would seem unnecessary as no corporation 
without it would be authorized to do an ultra vires act. This sub- 
division also prevents the holding of stock in any other corporation. 
Certainly this gets us into a controversial field. Corporations having 
adequate surplus have to invest their surplus funds somewhere, and 
with the low rate of return at the present time on bonds and deben- 
tures and other fixed interest-bearing securities, it is regarded as legiti- 
mate, certainly by most, to invest corporate funds to a limited extent 
at least in so-called equities. To those economists who believe that a 
continuation of an inflationary trend is inevitable, the investment in 
fixed interest-bearing securities at the present time seems most unwise. 
I am not posing as an economist or a financial or investing expert. 
I am solely suggesting that the broad rule laid down in this statute is 
one that may well be open to argument and should not be embodied 
in a statute which involves the right of a corporation to transact its 
otherwise leyitimate business. 

The provision of subdivision (f) that provides the corporation shall 
have no power outside of the jurisdiction of its incorporation which 
it does not have within such jurisdiction seems to be unnecessary as 
under the present law a corporation cannot do an ultra vires act 
outside of the State of its incorporation any more than within it. - 

This subdivision (f) also requires the making of a full accounting 
of the affairs of a subsidiary corporation to the stockholders of the 
licensee and a full accounting of the affairs of the licensee to the stock- 
holders of the subsidiary. A duly certified copy of all such accounts 
are required to be filed with the Commission. Inasmuch as the Com- 
mission may revoke the right of the licensee to do business for a breach 
of this condition, the clause certainly gives to the Commission wide 
supervisory powers over the accounting practices of the corporation. 
These powers would be better left to the Securities and Exchange 
Commission if they are to be exercised at all. This subdivision should 
be read in connection with section 13 (@) which authorizes the Com- 
mission to determine, the particular system of accounts that the 
licensee shall keep and it is given access to all books and records of 
the licensee. - If it takes 3 miles of shelves to contain the original 
statements, what: structure will be large enough after a few years 
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under such a law to house the records, and what an army of employees 
will be necessary to examine the records of 130,000 corporations, to 
say nothing of the duty of ascertaining whether any of the 11 condi- 
tions of the license imposed under section 5 have been violated. 

Subdivision (g) provides that the stockholders of the licensee shall 
have an equal right to vote the number of shares held by them respec- 
tively notwithstanding any provision of its charter for the issuance 
of nonvoting stock. It is submitted that with respect to corpora- 
tions already in existence and doing an interstate business, this 
requirement would be a taking of property without due process of 
law. It has been universally held, so far as I am aware, that the 
right to vote stock in a corporation is a property right which cannot 
be taken away except under due process of law and upon compensa- 
tion being paid therefor. I do not find that this proposition has ever 
been stated by the United States Supreme Court, but it seems to be 
accepted as elomentary by all the text writers and by all of the Federal 
and State courts that have passed upon the question. 

The provision which we are discussing does not, it is true, attempt 
to take away directly the votes of any stockholder. It does, howeyer, 
give to stockholders who by their contract were not previously 
entitled to vote a voice in the management, irrespective of the pro- 
visions of such contract. Balance of power is shifted and the rights 
of the voting stock are substantially affected. In the words of the 
court in the Lord case: “To so undermine that right as to essentially 
affect its power of protection would, under ordinary circumstances, 
undermine the right to property involved in the ownership of stock.’ 

It is true that stockholders may be deprived of voting rights under 
corporate charters for sinister and perhaps even fraudulent pu poste 
Such cases, however, are few and the intricate machinery of this act 
is certainly not necessary for the protection of such stockholders. In 
the ordinary case, the granting to common stockholders of exclusive 
voting right (to be terminated for failure to pay dividends on the 
preferred stock or for other equitable reasons) 1s meritorious. To 

revent this being done would seriously limit the development of new 
industries. Suppose, for example, that the inventor of a process, aman 
who has ingenuity and ability in mechanical lines is without capital. 
He associates with himself another man of ability who will furnish 
skill in the financial management and in the operation of the business. 
He also is without funds. The two entrepreneurs go to some of their 
moneyed friends and ask them to invest money in the corporation. 
These moneyed friends may have no mechanical ability and no 
managerial capacity. They are willing, however, to help the enter- 

tise by PUbEnE in their money and taking for it a sleek 8 

ond or debenture shay 4 or 5 percent. Certainly no one could 
reasonably claim that the fact that they, under their contract, forego 
the right of management of the corporation has in it anything sinister 
or inequitable. Suppose, instead of taking bonds or debentures, the 
contributors desire that the corporation start with ample capital and 
they are willing to take a nonvoting preferred stock yielding 6 or 7 
percent. Is there anything wrong in such a situation that should be 
corrected by ee nuony If so, the practice of 75 years or more 
must be reversed. pe sek 
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It would seem clear that all such arrangoments are fair if they aro 
knowingly entered into by the investor and that, if the corporation 
issuing such nonvoting securities is subsequently greatly successful, 
the common stockholders, comprising in the assumed case the inventor 
and his managerial association, are entitled to the full benefit of their 
bargain. Thoy are entitled to reasonablo salaries for managing the 
corporation and to the profits over and above that necessary to pay 
the intorest or dividends on the price obligations. To deprive thom of 
their position produced through the exercise of their own skill and 
ability would cortainly be taking from them their property without 
compensation in the most obvious way. 

But it may be said, ignorant stockholders go into enterprises of this 
kind without realizing what thoir actual rights are. This may havo 
beon true to some extent in the past, though oven in the past we do not 
think it is the ordinary caso. As to the presont and future and with 
respect to securities sold in interstate commorce, the investor is 
empty protected today by tho provisions of the Securities Act of 1933 
and by the administration of that act by the very able mombers of the 
Securities and Exchango Commission; and if such investors fail in the 
future to be adequately protected because of somo loop-hole in the 
law, that law, it seems to us, should bo amended and the difficulty 
cured in that way rather than by the enactment of a new body of law. 

As to tho conditions imposed in subdivision (h) forbidding the taking 
of emoluments in addition to regular compensation except by voto 
of the stockholders at a regularly called meoting, it again scems to us 
that, admirable as is the purpose to be served, the exact limitations 
of the right to compensation vary so much in individual cases that this 
matter, if it is to be regulated «t all, should be dealt with by a specific 
law covering this particular siibject and after full considerauion of the 
various situations that may possibly exist in the cases of individual 
corporations. Certainly a corporation’s right to do business should 
not be forfeited by reason of tho breach of such a condition. Such a 
forfeiture would be a punishment not so much to the wrongdoer as to 
the innocent stockholders whose intention it is to protect. 

Some reference has been made to the fact that some States, as their 
laws now stand, may issue charters to corporations authorizing them 
to do an interstate business and in effect preventing them from beir 
esntrolled by the Federal Government because of the issuance of suc 
charters. This is clearly a misconception. The charter issued by a 
State simply creates the entity. The State is the parent; so to speak, 
of tho corporation, The creation of the corporation, however, in no 
way takes the entity out from under the police power of the Federal 
Government or the police power of the several States. 

I do not need to argue this proposition before the members of this 
committee. If the Federal Government passes rules and regulations 
which are legally and constitutionally applicable either to corpora- 
tions or natural persons, neither the State, in the case of the corpora- 
tion, nor the parents, in the case of the natural person, can do any- 
thing to prevent the adoption of such legislation, nor can it free the 
corporation in the one case or the natural person in the other from 
the operation of such legislation. 

In reading through the testimony of various witnesses, I have been 
struck with the fact that they apparently charge to laws of the various 
States creating corporations, ‘all of the bad results that may follow 


FEDERAL LICENSI}.4 OF CORPORATIONS 573 


from faulty human nature and tha failure to obey the ordinary rules 
of honest conduct. If there have been abuses in the past, many of 
these have been corrected by punitive laws of various kinds. The 
courts hold directors and officers of corporations to high standards of 
conduct. The State legislatures and Cangtess can undoubtedly do 
more. But the policy of pitenipting to bring about oven the most 
admirable results by punishing the stockholders and investing public 
for inadvertent or even intended wrongs committed by officers and 
directors is one that seems to us obviously unsound. 

Tho provisions of paragraph (j) which allow a stockholder of the 
licensee to deliver his proxy to a person certified by the Civil Service 
Commission os a “certified corporation representative’ must be 
intended to correct some abuse which is not prevalent in my section 
of the country. It seems offhand like building up another unneces- 
sary bureau. It might woll tend to encourage lavolous litigation. 
It might hamper stockholders in choosing their own representatives, 
either lawyers or accountants. We think it might easily be subject 
to Brete abuses. 

The foregoing covers the six provisions designed for the protection 
of stockholders. The last subdivision of section 5, subdivision (*) 
provides that “the licensee shall be subject to, comply with, and 
accept any requirement not inconsistent with the laws ob the United 
States that may be made by the State of its incorporation and any 
requirement that may be imposed by the Congress as a condition of 
its right to engage in commerco.” As already pointed out, we believe 
that this provision would be a clear violation of the constitutional 
rights of every corporation already existing and that has money in- 
vested in a business which includes interstate and foreign commerce. 
The provision would require the corporation to surrender its consti- 
tutional rights to object to any such future legislation as a condition 
of doing its legitimate business. Since this same provision is here 
repeated in substance for the third time in the act, it seems to be one 
of its unalterable purposes. 

I also want to bring to your attention something that came to me 
this morning. One of my lawyer friends in Providence called me up 
on the telephone, having heard I was coming down here, and said he 
wanted to put before the members of the committee a particular 
situation he is dealing with at the present time. That has to do with 
the provisions of section 19, which require that directors shall in all 
cases be stockholders. I think there is somcthing to be said in general 
for putting the control of corporations into the hands of persons having 
some financial interest in them, but when you come to make a pro- 
vision as broad as that you are going to run up against the same diffi- 
culty this friend in Providence has run up against. There may be 
half a dozen other similar instances. I have touched on thisgeneral 
question before, but I wish to call your attention to this specific 
instance. 

About a year ago one of our prominent manufacturers died. He 
was a fairly wealthy man and had the controlling interest in the stock 
of a manufacturing ‘corporation. He had no children and left his 
entire estate to the Rhode Island Trust Co. in trust, a part of the 
income to be paid to Brown University, a part to the Rhode Island 
Hospital, and one or two other similar institutions. 
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As a result of his death the control of the corporation entirely 
changed. The only stockholders left were scattered over the country 
and never had anything to do with the management of the corporation. 
They had one very able fellow who owned some shares, and he con- 
tinued as a director. But what could they do about the other direc- 
tors? If this provision had been in effect, they would have had to 
put on the board three or four other relatives of the decedent who had 
never done anything about the corporation, had no business ability, 
some of them widows or their dependents maybe. They did the very 
sensible thing of electing the treasurer of Brown University and the 
counsel for the Rhode Island Hospital Trust Co., and I think an 
officer of that company was a trustee. That seemed to be the only 
thing that could be done. It lodged the management in the hands of 

eople who had an interest in it, who were on the ground and knew 

ow to manage it. If we had a provision in our State law like this 
they could not have done that. They would have had to have these 
other outside people act as directors. 

Mr. Auuen. I have personally heard it asserted by Senator 
O'Mahoney and Senator Borah in two previous hearings that I have 
been able to attend, and I have also discovered, from reading the 
testimony submitted last year to the committee, that it was several 
times then asserted by them that it is not the intention of the authors 
of the bill to provide for a regimentation of industry in even the slight- 
est degree, or to confer upon the Federal Trade Commission any dis- 
cretionary powers. I know that these assertions are made in good 
faith. It has also been said that the preamble to the bill contained 
in section 1 can be eliminated without harm to the bill itself. This 
may well be for the bill contains within its enacting provisions, we 
believe, all the powers which are necessary to control industry in a 
most drastic fashion. 

Even if it were possible to enact a licensing bill which would give to 
the Federal Trade Commission only administrative duties of a very 
mild kind—and I cannot see that the passage of such a bill would 
accomplish any useful purpose whatsoever—I1 think that this much is 
clear, that if the hopes and aspirations of many of the advocates of 
and believers in this act are to be realized—and I refer now to the 
witnesses that have appeared before your honorable body—it is impos- 
sible to fulfill these hupes and aspirations without granting to the 
Commission the widest possible powers of regulation and contro}. Not 
only is this true, but the act subjects the licensee to the future control 
of Congress, which control might be even more sweeping in its provi- 
sions. Such control would have to be vested in some administrative 
body as a result of which we might indeed have a corporative state. 
If the members of the committee will examine the testimony of the 
witnesses who appeared before them last year they will see that the 
widest possible claims were made for what the Commission would be 
able to accomplish, 

Mr. Charles A. Beard, for example, whose testimony is reported in 
part 1 of the report of hearings, testified on January 27, 1937, at page 
72, and called attention to the great degree fo which wealth and 
income have been concentrated in the United States due to the growth 
of corporate enterprises. If this concentration is an evil thing and 
it is intended that the Commission shall correct the evil, certainly 
it is necessary that I should have the power—and I believe that it 
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has it under this bill—to make the most drastic ohanges in corporate 
set-ups and the distribution of corporate securities. erely to allow. 
the Commission to issue a license upon the filing by the corporation 
of a sworn statement will accomplish. nothing unless the Commission 
is authorized to do something positive and drastic as a consequence 
of the information which it obtains. 

Mr. William Green, president of the American Federation of Labor, 
testified on January 29, 1937. His testimony will be found in part 
1, page 87, et sequentia of the report of hearings. He repudiated 
the idea that the bill gave powers of regimentation to the Commis- 
sion, but he admitted in answer to a question of Senator McCarran 
on page 99 that the power to license is the power to destroy, stating 
that that power was inherent within the Government at any time 
but that it was inconceivable that a government would use that 
power to destroy. Throughout Mr. Green’s testimony he spoke 
repeatedly of the disadvantages of having a free play of competition, 
asserting that unrestricted open market competition produced auto- 
matic price adjustments. He criticized the maintenance of steel 
prices by the Steel Corporation during the depression. He referred 
to the fact that industry without regulation can determine how 
much of the return from produptign will go to wages and to profits. 
He testified at great length and he evidently felt that, by some proc- 
ess or other, the Federal Trade Commission, under the proposed 
act, would have the power to correct these so-called abuses. 

Other witnesses, including Mr. Mordecai Ezelziel who testified on 
March 1, 1937, and whose testimony commences at page 165 of part 
2, showed the great extent to which certain national corporations had 
increased their sales and in general their power in industry. He felt 
that some national legislation ought to be adopted to increase pur- 
chasing power. , His testimony would lack all pertinence unless it 
were given in support of the proposition that this bill, upon which he 
was talking, would in some way effect these results. Certainly the 
filing of a few papers and the issuance of a license without further 
action on the part of the Commission could not possibly have any 
effect upon what Mr. Ezekiel believes should be accomplished. 

Mr. Benjamin C. Marsh, executive secretary of the Peoples Lobby, 
testified on March 4, 1937, as a proponent of the bill. He states at 
page 107, volume III, that— 

Because the bill is an essential preliminary to end the conditions leading to 
private monopoly, it is important to record that it cannot end, but merely curb, 
such monopoly. To end the dangers of private concentration, high tariffs, 
monopoly of natural resources, private credit, and patent excesses must be ended. 

Obviously theso large results cannot be accomplished except by the 
use of discretionary power on the part of the Commission of a most 
drastic kind. 

In addition to what has been said by various proponents of the bill, 
we believe it is fair to glance for a moment at the Findings of Fact 
and Declaration of Policy, contained in section 1, notwithstanding the 
fact that it has been asserted that these have no binding force. If 
they do not represent present views as to the underlying purpose of 
the bill, they do represent the views of the people who ante some of 
the earlier drafts. At some point in the future, if this bill were 
enacted, members of the Commission or future legislators would be 
sure to resort to these statements as defining, or helping to define, the 
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Commission’s powers.’ They will lay the basis for futuro legislation 
enlarging the powers of the Commission. 

Subdivision 2 asserts that it is not only the right but “the duty” 
of Congress to “control and regulate” all corporations engaged in— 
interstate and foreign commerce and that to effectuate the policy herein declared 
it is necessary and proper to provide a national licensing system. 

We submit that because Congress has the power that it is not neces- 
sarily its duty to exercise all of its powers. _It has the power to imposo 
a 90-percent income tax but it does not thereby become its duty to 
do so. Yot, this declaration evinces tho intent “to control and regu- 
late” all corporations engaged in commerce. Regulation and control 
can only be brought about by active supervision and affirmative action. 

Subdivision 4 asserts that the growth of corporations has effectively 
impaired the economic bargaining power of labor. Tow does licensing 
help the situation unless something active is to be done to help. 

Kosanding to subdivision 4 of section 1 maladjustments of wealth 
are to be “effectively controlled or eliminated” through congressional 
legislation. Clearly this can be accomplished only through the exer- 
cise to the full of many powers. In section 13 (b) of the act the Com- 
mission is expressly authorized to effectuate the “declared policy of 
this act.”” This is a mandate to do much more than to follow certain 
defined rules. 

In subdivision 6 it is declared to be the purpose of the act that— 
the capacity of the people to purchase commodities sold, exchanged, transported, 
or delivered in the course (of commerce) may be increased with consequent reduc- 
tion of unemployment and correction of the maldistribution and concentration 
of economic wealth and power. 

How can all this be accomplished unless the Commission exercises 
the widest powers? What blueprint has the Congress set out in the 
act from which the Commission could build the structure described 
in this preamble? 

We say again that little as you may intend it this act can only result 
in bureaucratic control and regimentation unless it is to become a 
complete nullity. 

As to the penalty imposed for noncompliance with the act and for 
breach of any condition of the licenses being far too drastic and in 
many instances would bear most heavily not upon the perone guilty 
of such violations, but upon many innocent stockholders, I believe 
that this matter has been thoroughly covered in the discussion of the 
preceding points. 

I should: like to emphasize once more, however, in conclusion, that 
in order to determine who is being hurt by drastic legislation supposed 
to be directed against large corporations, you must look to find the 
little fellow, the stockholder, the human oing, with a fomuly, with 
children whom he is trying to send to school or college. You are hitting 
most terribly the investment banker—not by any means exclusively 
or for the most part, the dealer in speculative securities—but the man 
who is selling high-class investment securities. This business has 
almost dried up Tarvoly through uncertainty and fear. This is’ no 
false cry of ‘wolf,’ put out for political or propagandist purposes. 
It is expressed to the lawyer by his client, in his office, over the luncheon 
table, when there is no partisan ear to hear or bo influenced. : 

This petition, of which I have given you copies, although it is 
printed on formal white paper and signed in print by a large number of 
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trade organizations, is a cry from the heart. It represents the feelin 
of thousands of men and women who are appealing to you, with a 
the sincereity they possess, to leave business alone; to cut down, not 
increase bureaucratic government; to investigate, not the corporations 
that are providing us with our means of support, but those Govern- 
ment agencies that are spending our money for us in unprecedented 
amounts. They wish that their representatives could come down from 
the Olympian Heights of Capitol Hill and talk with them in their 
homes, and shops and offices, hear the stories of private charities and 
non-profit-making organizations that already are feeling the pinch of 
reduced contributions and falling memberships and increased needs, 
They frankly wonder whence comes the demand at this particular time 
for legislation like this corporation-licensing bill, which, whatever it 
does or fails to do, will cost 130,000 corporations and the taxpayers o 
lot of money, will swell the army of Government employees, not only 
for this year. but forever. 

We can forget the charge of regimentation and still we say the bill 
is bad, not only because of its cost but because of the additional fear 
and despondency which the mere report of it to the floor of the Senate 
will surely engender. Lest you may think I am making too emotional 
and personal an appeal, not warranted by the mandate from my clients, 
please read over again the petition of January 28, which is saying in 
more sober and restrained fashion what I am trying to say. Un- 
doubtedly you have had similar messages from others. As I remember 
it, the appeal of the little-business men was in much the same tenor, 
and it surely was not dictated by big business. 

I thank you for arow me me so much time. 

Senator O’ManoneEy. We are very grateful to you for your very 
comprehensive statement. You do recognize that there are some 
economic problems? 

Mr. AtuENn. A good many of them. 

Senator O’ManoneEy. I mean one big problem of stimulating private 
business. 

Mr. AuueN. Yes; I do. . 

Senator O’ManonFy. Do you recognize the truth of the assertion 
that there has been a very substantial concentration of economic 
control? 

Mr. Auten. Yes; although I frankly say that I have read a lot of 
that literature recently and, while I am not fairly versed in it, I have 
read Mr. Ezekiel’s book and perhaps others. 

Pea O’Manoney. Have you read the-study in the Twentieth 
entury 

Mr. Aten. I have read some of them, but not all of them. I have 
read many extracts from them from time to time. Of course, I read 
a good deal of the more or less, perhaps, conservative sort of informa- 
tion, the publications of the National Industrial Conference Board, 
and the matter of profit sharing. 

Senator O’Manongy. You recommend a study of that problem, 
do you not? You think it would be a wise thing todo? 

Pesta Ido. I do not think we can acquire too much knowl- 
edge of it. 

enator O’Manoney. Do you think there ought to be some public 
control of the instrumentalities of commerce? 
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Mr. Aturn. Not until we have got a somewhat better and broader 
basis for it than we have at the presont time. I do not want you to 
think I am dodging that question by saying, as people who do not 
want any logislation aro inclined to sny, that you should put it off. 

Senator O’Manonnby. Thoro are two kinds of control or regulation. 
One we have had ever since the Shorman antitrust law was passed. 
That is to invest boards or commissions with more and more power to 
say what business can or cannot do. That proposal is now being 
mado in some very respectable quartors, that there ought to bo a new 
bureau of porhaps industrial economists who should be clothed with 
power to say to businessmen A, B, C, and D: “You may engage your 
corporation in business in this form, and under these prohibitions, 
and charge these prices’; while to corporations X, Y, and Z the same 
group should be empowered to say “No.” Would you favor anything 
of that kind? 

Mr. Auuen. Woll, I have thought something of that kind might 
havo its advantages. Thore were cortain kinds of business in our 
part of the country having a hard time when Mr. Hoover was Presi- 
dent, and thoy felt if they could limit production a little bit and do 
away with some of tho obstructive machinery in the industry, it would 
Pe a very fino thing and would stabilize prices and nobody would be 
nurt, 

Senator O’Manoney. Would not that be Gcvernmont control or 
regimentation? 

r. ALLEN, Not if they could have done it among themselves. 
Senator O’Manoney. Thoy would have to get authority to do it. 
Mr. ALLEN. When some of these men wanted to do this the Attornoy 

General said: “I think what you are trying to do is fine, but I cannot 
agree I will not prosecute you tomorrow if you do it.” The plan fell 
through. Tho N. R. A. came along, and I think it worked out very 
well, as far as that industry was concerned, but not with regard to 
lot of others, That particular industry was so bad off that everybody 
was scared to death. I remember talking to two gentlemen on the 
train coming to Washington to discuss the codes with General Johnson. 
They said they hoped it would work, but if it did not they would have 
to quit. 

Senator O’Manoney. It is quite obvious to me that you have given 
a groat deal of study to this subject and havo quite completely and 
frankly oxpressed your opinion with respect to it. I am sure the com- 
mittee would appreciate it, after you return home, if you should feel 
inclined to write us a letter and tell us what you think should be done. 

(Here followed a discussion off the record, at the conclusion of which 
He heh aa adjourned until Tuesday, March 15, 1938, at 
10:30 a. m. 
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TUESDAY, MAROH 15, 1938 


Unitep States SENATE, 
SUBCOMMITTED OF THE COMMITTEB ON THE JUDICIARY, 
Washington, D. C. 
The committee met, pursuant to adjournment, in room 212, Senate 
Office Building, at 10:30 a. m., Senator Joseph C. O'Mahoney (chair- 
man) presiding. 
‘5 Present: Senators O’Mahonoy (chairman), Borah, Logan, and 
ustin. 


STATEMENT OF JOHN HARRINGTON, REPRESENTING THE 
ILLINOIS MANUFACTURERS ASSOCIATION 


Senator O’Manonry. Please give your name and whom you repre- 
sent. 

Mr. Harrinaton. My namois John Harrington. I am an attorney 
at law, a member of the firm of Fyffe & Clarke, Chicago, Ill., general 
counsel of the Illinois Manufacturers’ Association. I am appearing 
here in behalf of the Illinois Manufacturers’ Association. 

Tho Illinois Manufacturers’ Association is composed of approxi- 
mately 2,700 porsons, firms, and corporations engaged in manufactur- 
ing or allied pursuits in the State of Illinois. 

Senator O'Mauoney. Are these members individuals? Or are they 
corporations? 

Mr. Harrinaton. They are both, but the great majority are cor- 
porevions, which would be directly affected by this bill if enacted. 

hey would cither have to be licensed or would live under the constant 
threat, if they engaged in interstate commerce, of a complaint being 
filed against them under section?7. And, in view of the comprehensive 
language of section 7, this throat cannot be disregarded. The associa- 
tion contains large and small members, large manufacturing companies 
and small manufacturing companies, and they all pay the same dues, 
The board of diréctors consists of a pretty good cross section of large 
and small industry. 

Our opposition to this bill is not directed to any parhow at provision 
but to the scheme of the bill itself. Illinois industry is frightened 
by this bill, not because it is directed at monopolies or at particular 
specified corporate and employment policies, but because of the 
bureaucratic regulation of all business which it imposes. I do not 
use the term “bureaucratic” in criticism of any individuals connected 
with the Federal Trade Commission or any other Government com- 
mission, bureau, or agency. I refer to the system itself. 

Senator O’Manoney. I hope you do not use it as a criticism of any 
member of the committee. ica 
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Mr. Harnrinaton. Oh, no. 

For this roason, the particular acts and practices prohibited are 
more details. If sections 4 and 5 of the bill wore to be completely 
rewritten and an entirely now and different sot of conditions of leanne 
impose the opposition of Illinois industry to tho bill would romain. 

Vo object stronuously to such vast control over the right to ongage 
in business boing placed in the hands of any govornmental agency. 
This four is not based solely on tho offect of cacalled political influenco. 
It is deoper and broador than that. Evon if political influences could 
bo eradicated, which is almost a Utopian conception, our objections 
would romain, 

Wo look first at section 1, the Findings of Fact and Declarations of 
Policy. Although this section does not contain any regulatory pro- 
visions, and assuming, as has been frequently stated, that tho bill 
would bo complote without it, it is there, a guido to future Congresses, 
and a guido to the Federal Trade Commission in its onforcoment. 

Senator O'’Maroney. Is there anything in that doclaration of 
policy that is not in tho Constitution of tho United States or the 
decisions of tho courts? 

Mr, Harnineron. I think there is. 

Senator O’Manonry. I wish you would point it out. 

Mr. Ifarninatron, I think in my furthor analysis I do that. 

Senator O’Mauonny. Vory well. Proceed with your statomont. 

Mr. Harrinaron. This section commences with a statement which 
is in effect an indictment against corporations charging-— 

1. That in many industries they carry on commerce “to a dominat- 
ing oxtent.” 

2. That frequently “Their capital is furnished by citizens and 
residents of many States other than tho State from which their 
corporate existence is derived.” 

Senator O’Manonry, That is true, is it not? 

Mr. Harrinaron. It is, to a certain extent; yes. 

Senator Q’Manonry. Is it not completely true? How can you 
interpret that as being an attack upon anybody or any system? 

Mr. Hargineron. That in itself is not, but that, taken with the 
declaration of policy that follows is an attack. That is just one of the 
things which, standing alone, is true, but when taken in connection 
with the declaration of policy is what we think is a great danger, 
particularly the power to be placed in the hands of any acininistrative 

oard in enforcing a bill of this nature. 

That “A constantly increasing proportion of tho national wealth 
has been falling under the control of a constantly decreasing number 
of a eres 

4. That the growth of such corporations and such concentration of 
wealth in corporate hands has effectively impaired the cconomic 
bargaining power of labor employed by such corporations. 

5. That “many of the causes of such maladjustment of wealth have 
been and are national in their scope and effect.” 

The declaration of policy then follows: 

1. For “the pad of executing and exercising the powor granted 
to the Congress of the United States in the commerce clause of the 
Constitution”, 

2. For “the purpose of preventing the channels, facilities, and cor- 
porate instrumentalities of interstate commerce from boing utilized 


to promote unfair or monopolistic methods of competition”; 
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3. For “the purpose of protecting, fostering, and increasing such 
commorce to the end that the capacity of tho people to purchase 
commoditios sold, exchanged, transported, or delivered in the course 
thoroof may be tnceoiised: with consequent reduction of unemploy- 
ment and correction of the maldistribution and concentration of 
economic wealth and power”; 

“It has become and is necessary to regulate the terms and condi- 
tions on which corporations may produce and distribute commodities 
for the purposes of interstate commerce.” 

So this bill must bo taken to be a bill to enable the Federal Govern- 
ment, through its administration agencies or burenus: “To regulate 
the terms and conditions on which corporations may produce and 
distribute commodities.” 

‘To so rogulato “tho terms and conditions on which corporations 
may produce and distribute commodities’’—to what end? 

To the ond that the purchasing power of tho peoplo shall be in- 
croasod, unemploymont leareneel and “maldistribution and con- 
centration of cconomic wealth and power” corrected. 

Senator O’Manoney. Lot mo interrupt you to say what I have 
snid to soveral witnesses beforo, that you misconcoive the ontire 
tonor and purpose of this bill, It is not the intention of the sponsors 
of tho moasuro to give the Fedoral Trade Commission or any Federal 
bureaucracy the power to set the terms and conditions on which 
corporations may operate. The intontion of tho sponsors of this 
bill is that Congress shall sot the terms and conditions. If this 
languago is not sufliciont for that purpose, of course, it can be changed. 
If wo aro to havo a rational view of this proposition, we must know 
what the tenor and purposo of tho bill are intended to be. 

It is that the Federal Governmont has the right to define the powers 
and tho responsibilities of the corporations which are engaged in the 
fiold of commerce over which the Iederal Government has exclusive 
jurisdiction. ‘The purpose of the bill is not to give the Fedoral Trade 
Commission or any othor Federal agency the power to say what 
business shall or shall not do, what corporations shall or shall not do; 
but moroly to clothe the Federal Trade Commission with the power 
to administer the torms and conditions which sro laid down by 
Congress. 

This all arises in our conception that, since a corporation has only 
those powers which are given to it by government, the Government 
which has jurisdiction over the national commerce problem is the one 
which should name those terms and conditions, and it should be done 
through a law of Congress and not through any bureaucratic agency. 

Senator Austin. Then you would have to eliminate section 15, 
would you not? 

Senator O’Manonsy. I think you and I could discuss that and 
probably come to a conclusion whether we should or should not. I 
don’t think so, because the rules and regulations set forth there are 
intended to be merely ministerial rules and regulations. The circum- 
stances are exactly the same as those which were discussed in the 
Senate yesterday with respect to the power of the proposed civil 
sorvice administrator to effect rules and regulations. As you will 
remember, the chairman of the committee argued the power was 
merely the power to prescribe the rules and regulations within the 
general provisions, but that the substantial rules still had to be made 
and approved by the President. 
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Senator Austin. I understood the claim to be made that the lan- 
guage there was merely the enactment of rules for certain adminis- 
trative acts, and had nothing to do with the rules to carry out the 
purposes of the’ act. That is what I find in this act that seems to me 
to be a delegation of power, because it says: ‘‘as may be necessary to 
carry out the purposes of this act.” 

Senator O’Manoney. It says: “The Commission is authorized to 
prescribe, amend, and modify such rules and regulations, not incon- 
sistent with the provisions of this act, as may be necessary to carry 
out the purposes of this act.” 

The purpose of that was to limit the power to make regulations, 
and if this language does not satisfactorily limit it, a change can very 
ony be made to prescribe that limitation. 

r. Harrincton. We feel that it carries that implication. In the 
very nature of the operation of administrative tribunals or adminis- 
trative boards, there is vested certain discretionary power in that 
tribunal. As a practical matter, if they are to function at all, they 
must necessarily exercise some discretion. 

We feel that the preamble or section 1 has great significance in that 
respect. , 

What section 1 of this bill says is that it is for the purpose of en- 
abling the Federal Government to control the production and distri- 
bution of commodities by corporations, so as to bring about a redis- 
tribution of economic wealth and power in this country. 

_ That is what it says to every businessman and property owner, 
large or small, who reads it. 

To what extent is economic wealth and power maldistributed? To 
what extent is it over-concentrated? 

To what extent is it to be redistributed? To what extent is it to 
be unconcentrated? Who is to determine how much is too much? 

The bill in its declaration of policy proposes a major operation upon 
the productive and distributive machinery of the Nation. The regu- 
lation of the production and distribution of commodities is placed in 
the hands of a Government agency to bring about redistribution of 
economic wealth and power. 

Senator O’Manoney. May I interrupt you again? I am sorry to 
do this. But does not the word “redistribution” involve taking some- 
thing away from one group and passing it over to another? 

Mr. Harrinoton. I do not see how maldistribution can be remedied 
with redistribution. If maldistribution of wealth is to be corrected, 
that would necessarily imply redistribution. 

Senator O’Mauoney. Oh, no; not at all. 

Mr. Harrineton. It does to us. 

Senator O’Manoney. I think you want it. 

Mr. Harninaton. No; we do not. We think that is what it 
would mean to the administrative body that would administer the 
act. 

The instruments for performing the operation are set forth in the 
remaining sections of the act. But it is realized that they may not 
be sufficient. 

Section 5 (k) provides that every license shall contain the condition 
that the licensee shall be subject to, comply with, and accept any 
requirement that may be imposed by the Congress as a condition of 
its right to engage in commerce. And section 3 (e) provides that any 


FEDERAL LICENSING OF CORPORATIONS 583 


corporation, subject to the act, shall have power by mere act of its 
board of directors to accept any charter restriction that Congress 
imposes. ; 

If this bill is passed, the operation starts. Now the questions we 
have asked will be answered, and what new instruments will be adopteO 
are matters of conjecture and of fear. ; 

Thousands of businessmen in I}inois are now asking these questions, 
and in the absence of answers are growing more and more fearful of 
the future of business and industry in this conn ey . 

Yes; business and industry are paralyzed with fear, and if section 1 
this bill is to be taken seriously, they are highly justified in their 

ears. 

And it will be taken seriously by the administrative agency, the 
Federal Trade Commission. 

Senator Austin. May I interrupt you there? 

Mr. Harrinetron. Yes. . 

Senator Austin. Suppose that a license is obtained on the terms 
laid down here, and then suppose that afterward the Congress enacts 
a law which is regarded by the licensee as a deprivation of his con- 
stitutional rights. Suppose the licensee makes an attack in the courts 
upon that law. Is it not the legal effect of section (k) that his license 
is automatically terminated and he is an outlaw, so far as interstate 
commerce is concerned? 

Mr. Harninaton. I think that by accepting the license he has 
waived the right to question the validity of any future imposition. 

Senator Borau. I would like for you to point out the provision in 
the bill that says that. 

Senator Austin. Page 13. 

Mr. HarrineTon (reading): 

That the licensee shall be subject to, comply with, and accept any requirement 
that may be imposed by the Congress as a condition of its right to engage in 
cammerce, . 

Senator O’Manoney. Why did you skip “not inconsistent with the 
laws of the United States”? 

Mr. Harrineron. Because that relates to the State and not the 
Federal Congress. It is a State and not a congressional requirement. 
I can read it all. ; 

Senator O’Manonsy. I think it is really important not to leave 
out that specific phrase. 

Mr. Harrineron (reading): 

That the licensee shall be subject to, comply with, and accept any requirements 
not inconsistent with the laws of the United States that may be made by the 
State of its incorporation, and any requirement that may be imposed by the 
Congress as a condition of its right to engage in commerce. ; : . 

Congress would have. only the right prescribed by the Constitu- 
tional provision. ‘ 

Senator O’Manoney. You think it would have that right?. 

Mr. Harrineton. Yes. ae i a 

Senator O’Manoney. I think there is no doubt about that. Con- 
‘gress cannot overrule the Constitution of the United States... 

Mr. Harrineton. That is one of the matters I spoke of that we 
think is unconstitutional. Mew. + aides 
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"Tt is true that:an order of the Commission ‘denying a license, is 
‘subject ‘to I rare review,’ the regular 'fotm of judicial review from 
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‘Senator Austin, Now, beginning with section 5 on page 9, it says: 


' “Every licénse issued under this act shall contain, and the licensee 


shall be subject to, the following conditions:” _ bat Head 
‘Subsection (k) 1s one of those conditions. If a licensee fails to 
Pees. eee provision; then what? I mean with reference to his 
cense i 
. Mr. Harrinaton. If he fails to accept anything not inconsistent 
with the laws of the United States, he loses his license. , 
Senator O’Manuoney. I think you used the right word when yo 
began your testimony.’ I:think you are frightened and are seeing 
vhosts where they do not exist.’ -° — 
Senator Austin. Let us not slide over this without carefully reading 
it!’ Do you think this clause “not inconsistent with the laws of the 
United States” has anything to do with the provision following “and 
any requirement that may be imposed by the Congress as a condition 
of its right to engage in commerce’? | bP ia 8 
‘! Mt,’ Harginaton: I think it is open to either construction. The 
piutictuation to'me indicutes that it does not apply to the last clause, 
“Senator Avatin.' That is what it indi¢ates tome. ; 
* Senator O’Matoney. ‘Proceed ‘with your ‘statement, Mr. Harring- 
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“TNS, Harrinaton. It has been repeatedly asserted that’tho power 
vested in the Commission is purely. ministerial;‘that it has’ no dis- 
‘crétionary power in thé administration of the bill; and that the corpor- 
ations subject to the bill always, and in every instance have recourse 
t the courts, ‘I dd‘ not quarrel with’ these assertions. They are true 
on paper; but what do they mean in practice? And it is their practical 
operation that we are interested in. That is what businessmen want 
tena noe what does the Commission have a right to do, but what 
wi it 0) ae : a wl Eh ite Peet F 
‘* Phe Commission has the right under section 8 to deny an application 
for license if the applicant fails to furnish the information called for 
id section 3 (b). ‘It has ‘the right to deny license if it finds, after notice 
and hearing, that the applicant is an unlawful trust or:combination or 
S4f it-ia a party to any contract; combination in the form of trust or 
dtherwise, or conspiracy in restraint of commerée in :violation of the 
antitrust laws or if it is monopolizing or attempting to monopolize, or 
eombining or’ conspiring with any other person to.monopolize any 
part of such commerce. = Sa OS ao oe 
And what does the denial of a license: mean? -It means, to use a 
phrase current some few years ago, ‘‘economic death.” ,, as 


orders of strative Bodies, a judicial teview on questions of law 
in‘ which’ thé Commission’s findings on all: questions. of fact are con- 
clusive if supported by evidence, unless it clearly appears they are 
capricious‘and arbitrary. ie i a ee 
connection with this right of judicial review, the decision of the 
Circuit Court 'of Appeals of the Fourth Circuitin the 6ase of Mores- 
ville Cotton Mills v.' National Labor Relations Board, affirming an order 
of the National Labor Relations Board is extremely interesting. ' The 
Court said: eee fe ae a 
But the testimony * * * was sufficient, if belleved, to support the one 
and order of the Board * * * since section 10 (2) of the act provides tha 
the board's findings as to the facte if supported by evidence shali be conclusive. 
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A rather slender reed to lean on when threatened with “economic 
death.” Ard more particularly so when the appeal by o rejected 
applicant does not operate as a stay of the mmission’s order, 
unless specifically ordered by the Court. 

In case of violation, the Commission, may, aha a hearing notify 
the Attorney General to start proceedings for revocation in a Federal 
district court. In such event e licensee suspected of violation would 
have one advantage over a rejected applicant. The violation would 
have to be proved by the weight of the evidence. | 

But what seems to us moet important, and as evidence of the great 
evil of placing such: power ‘in the} an ds of an administrative board, 


is what I wish to call spegifeally” tion now. 

What would happgto the Talneled appl ic Race tho licenseo eus- 
pected of a violatig¢ while it was thus yb of the safeguards 

rovided in theg@ill? It would penorplly iown Skat the charges 

ad been madA against oe con dior 6 are‘yows and are 
featured in xe daily preggstffi trule papéxs; they wotdd e probably 
be broadcag Fin the ole 8 of the Commission; its stackholders 
and its crgfitors wo ow that.its lit to carry omg business 
was ends fizered} its credit Weyld’ bs either crippgé or. destrayed; ite 
energies 4 Fould be diverted f it. Peo ABM slling, to Pefense. 
Even if {f was eve entually syéggssful, it might, Be rujned beforg it had 
proved ifs innocen$e-Sand if a fBtay af an adver§ : p order 
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would fifd - that gue More a 


antifat turers wi if parts 
ling. direct to, thegpublio. 
lies: of partsffor the 


finished pfoduct are Zoin von o is any sugh threat 
that any pj prtioular supply mazsgg out: of businesg) they arg ‘going to 
cut off, are going to. look. sort do eleo.g T subseqgently it is 
found that att pply is ee of. buginess, fusually dof hot change 


een’ | “found that @requently in 

labor disturbandeg and: strikes: .: When such .a. SOUry Pot business, is 
Mectroyed or curtaliad, it stays curtailed. is i i . 

re eequen dy fow *eezporations : could: AYE vd emselves. of. their 
rights hey would be cof Pelled to,aMetticl peace-—to ask “What 
must we do to avoid the risk and expense.’’’;, And this question wo rf 
not be asked of the Federal Trade Commission‘ itself... It would be 
asked of: some examiner or het ew for. the: Commission, An 
that examiner or investigator.would; in effect; dictate: the terms, 9n: 
conditions on which that ‘corporation would be: allowed to. veer 

Senator O'Manonny. I cannot refrain from saying. that "there 
were any justification for such an: interpretation, we ‘would 4 imme- 
diately change the language. The testimony. you’ are ‘now giving: is 
based wholly upon a conce ci dll yn is -not ettertained, so, far.as I 
know, not oni only y any ment of the. committee, but. by: any, member 
of the Senate Bo 

Mr, HARRINGTON. It is ‘Dased upon. our practical experioncs, with 
administrative bodies, :- 

‘| Senator O’MAnonsy.. It is all. based upon ica concep t that this 
bill, whether or not.it:is intended: to: do i ofa give discretionary 
power to administrative agencies “ip at, Casein meet 
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Senator O’Manoney. As I say, that would be changed immediately 
if there were any basis for such an interpretation. 

Mr. Harrineton. A recent analysis of the National Labor Rela- 
tions Board shows that up to February 1, 1938, 8,614 cases were dis- 
poscd of. Of that number 444 cases were disposed of through the 
courts or hearings or orders of the board, which amounts to 1 out of 20. 
The other 19 were disposed of by agreement, withdrawals, or dis- 
missals, and usually all of them result in doing what is asked, in order 
to avoid a complalite being filed. We cannot see how that can be 
avoided, when the right of a man to engage in business or the right to 
continue in business js placed in the hands of such an administrative 


ody. 

This bill—or any other bill, which vests in any board or commission 
the power to set in motion the machinery whereby a corporation can 
be prohibited from transacting business, vests broad discretionary 
powers in that commission or board as a practical matter. 

Our fears in this regard are not based on mere conjectures or hys- 
‘teria. They are based on what actually happens now before Govern- 
ment commissions and boards. And in none of the cases is the power 
of the board or commission, in any way, equal to that granted the 
Federal Trade Commission under this bill. 

Any administrative body, to whom the enforcement of a measure 
such as this bill is entrusted, automatically has very broad discretion- 
ary powers. 

And the Commission, in exercising these inevitable discretionary 
povet will be guided by the declaration of policy contained in the 

ill—in fact, in section 13 (b) it is expressly authorized to effectuate 
the “declared policy” of the act. 

So, in spite of the purposes of the authors and proponents of this 
bill, the Commission will, in fact, exercise broad discretionary powers 
in an attempt to redistribute the national wealth and power. 

This conclusion, which is inevitable from the very nature of the 
bill, is further borne out by the nature of many of the licensing condi- 
tions contained in the bill. - 

The bill apparently broadens the scope of the antitrust acts. Under 
the present antitrust acts, the question of what is an illegal contract, 
sonbination: or act is difficult to determine. 

The bill apparently: broadens the scope of the Federal Trade Com- 

mission Act by including “dishonest or fraudulent trade practices.” 
Under the Federal Trade Commission Act it is by no means clear 
what constitutes unfair methods of competition. 
‘ The bill reiterates the provisions of the National Labor Relations 
Act, places in the hands of another board the power to determine 
what is collective bargaining.‘ « —  - 
' No corporation can be sure of we what is required of it under these 
provisions. And the pénalty of this doubt is unquestioning compli- 
ance with the dictates of the commission or costly litigation, accor:- 
panied by possible'destructions|:; 6 6 ht : 

The other conditions required of licensees, and most of the mass of 
information required ‘of ‘applicants for licenses, all relate to corporate 
practices. Furnishing’ the information! would be extremely burden- 
some upon all applicants, and when furnished it would either be too 
voluminous to be of any value or would result in ‘endless checking 
and investigation—with the right to a licensee hanging in the balance 
while this checking and investigation took place. 


FEDERAL LICENSING OF CORPORATIONS 587 


The conditions relating to corporate practices all relate to practices 
which have no doubt been abused. Their inclusion in a bill of this 
nature, covering all corporations having gross assets of $100,000 or 
more, with the provision that all other corporations competing with 
them may’ be brought under it, can be compared with fingerprinting 
the entire population to catch a band of criminals. 

The Illinois Manufacturers’ Association believes that the passage 
of this bill would increase the present fear and uncertainty of business. 
The remedy is worse than the disease. 

I want to thank the committee for allowing me to appear before .it 

Senator Austin. I want to ask one question. We discussed the 
relationship of section 15, relating to rules, and section 1, defining the 
purposes of the bill, and it was plain that section 15 relates only to 
rules touching the administrative functions of the Federal Trade 
Commission under the act, and that it does not relate to rules affecti 
the purposes of the act. When you look at section 13 (b), we fin 
expressly given to the Commission authority to prescribe rules and 
ee uleion: concerning the matters to which this act relates, do we not? 

Mr. Harrinaton. Yes. 

Senator Austin. In your mind, is there any possible chance of 
escaping the conclusion that by this bill, if it should become a law, 
the Commission is vested with legislative authority in that regard? 

Mr. Harrineron. I think that, taking the provisions of section 
13 (b) into consideration, it is. 

Senator Borau. Mr. Harrington, I take it that the logic of your 
position is that there should be no regulation of corporations engaged 
in interstate commerce at all. 

Mr. Harrineton. There should be no regulations of this nature. 
I am not arguing for the repeal of the antitrust laws or the Federal 
Trade Commission Act, but I am arguing against regulations which 
prescribe life or death being placed in the hands of an administrative 
board to administer. 

Senator Borau. You are not in favor, thon, of any additional 
regulation to what we now have? 

Mr. Harrineton. Not to this legislation. I cannot say whether 
I would be in favor of any additional regulations or not, in the abstract. 

Senator Boran. Do you recognize the existence of monopolies? 

Mr. Harrincton. I know that there probably are. I have had 
no personal experience. 

Senator BorAu. Do you go no further than to say that you think 
there are? : : 

Mr. Harrineton. That is as far as I go. 

Senator Borau. You do not know that there are monopolies in 
existence? ; 

Mr. Harrinaton, No. ou cy 
‘“ Senator Boran. And your organization has never found it necessary 
to study the question of how to deal with monopolies? 

Mr. Harrineton. No; not at all. ; 

Senator Borax. Do you have any suggestion:to make along the 
line of how to deal-with monopolies? —_ a dod ere 

Mr. Harrineton. Nothing othor than is stated in the present law. 

Senator Boran. Do you believe in Federal incorporation? , 

: Mr. Harrinaton. I do not: know whother I would or;not. I do 
not believe in Federal incorporation coupled with the administrative 
121861—38—pt. 4-16 
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features that are included in the licensing under this bill. If there 


‘were Federal incorporations something in the nature of State incor- 
‘porations, I would not object to it. 


Senator Boran. You recognize, do you not, the necessity, if you 
‘are going to regulate interstate commerce, of regulating the instru- 
mentalities by which interstate commerce is carried on? 

Mr. Harrineton. I think that is done to a considerable extent at 
the present time. 

Senator Borau. In what respect? 

Mr. Harrinaton. By prohibiting various acts and providing 
penalties for their violation. 

Senator Boran. Do you have reference to the antitrust laws? 

Mr. Harrinaron. I have reference to the antitrust law, the Federal 
‘Trade Commission Act, the National Labor Relations Act, 

Senator Boran. Is your organization in favor of the antitrust law? 
Doyen think it ought to be enforced? 

r. Harrineton. I think our organization is in favor of the enforce- 
ment of any law. 

Senator Boran. I am asking you if you believe it is a good law, a 
desirable law, and ought to be eniorosi: 

Mr. Harrinaton. Yes; I think I will say I do, personally, and I 
believe that is the attitude of our association. 

’ Senator Borau. And do you think it ought to be in existence? I 
‘ask these questions because I have received a letter from an Illinois 
manufacturer—I do not know whether he is a member of your organi- 
‘zation or noe tolling me about the trouble he is having with a couple 
of monopolies, and that they are driving him out of business. Heisa 
businessman. Do you not think a man who is fighting against great 
concentration of wealth ought to have some protection against it on 
the part of his government? 

r. Harrineton. If the concentration is illegal. 

Senator Bora. It may be so great as to be effective without being 
technically illegal, may it not, under the present law? 

Mr. Harrinaton. Yes; I would say that it could. 

Senator Boran. I would like to ask your organization, since it 
protests against this bill in its entirety, its philosophy and its whole 
theory, to present to this committee what its views may be with refer- 
ence to the regulation of monopolies and trusts, and send it here so we 
may have it in the record. 

Mr. Harrinaton. I will do that. i 

Senator Locan. I was just wondering if someone like Senator 
Borah, who has been in the Senate for 30 years or more, knows of an: 
bill that has ever been introduced in Congress for the purpose of, 
preventing trusts and monopolies or eonep ae in restraint of trade 
that has not been fought very vigorously by business, and particularly 
large business concerns? . 

enator Borag. I donot recall any. The fight seems to grow more 
intense in accordance with increasing effectiveness of the law. 

Senator Logan. I join in the request of Senator Borah to Mr. Har- 
rington that his organization, as well as other organizations, present 
something to Congress that may be helpful, something other than 
absolute opposition to any proposal to regulate business. According 
to my recollection, business has fought the antitrust laws, has fought 
the interstate commerce law, fought the child labor amendment, and I 
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think all other similar laws. There is nothing that tends to regulate 
business that has not been fought vigorously by business, although 
Seed it has lived under it and approved it and said it was a good 
thing. 

Senator O’Manoney. I understood you to say in response to Sena- 
tor Borah, Mr. Harrington, that you would have no objection to a 
Federal law in tho nature of the State incorporation laws. Did I 
anderstand you correctly? 

Mr. Harrineron. I do not know what such a Federal incorporation 
Jaw would provide, but I do not think there should be any that is any 
different from the kind we have in the States. I am only able to 
visualize the kind of Federal incorporation which contains the licensing 
provisions of this bill, and I certainly would not and our organization 
would not favor such a bill. 

Senator O’Mauoney. You recognize the fact, of course, do you not 
‘that the corporation laws of the various States vary tremendously in 
the powers that they grant to corporations organized under them? 

Mr. Harrineaton. Yes. 

Senator O’Manoney. That some States allow practically unlimited 
authority, and others impose certain restrictions upon the activities 
of corporations. Is that right? 

Mr. Harrineton. They vary greatly, and some are much more 
liberal than others. Bs 

Senator O’Manoney. Do you think that the States should be per- 
mitted to allow incorporators, as it were, to write their own tickets 
in creating corporations to engage in interstate and foreign commerce? 

Mr. Harrinoton. I think that no State has ever allowed incor- 
porators to draw up their own incorporation, unless in accord with 
the provisions of the laws of that State. -.  ~ aie a 

Senator O’Manoney. That goes without saying. No incorpora- 
tors may get a charter except in compliance with the terms of the 
general law. That is the usual rule now. .I am asking you whether, 
in your opinion, any State should be permitted to give carte blanche 
to any incorporators who may wish to incorporate and engage in 
interstate and foreign commerce? ; 
ae Hagrinaton. I do not think that is the effect of a corporatio 

arter. . ! 

Senator O’Manoney. You are not answering my question, As- 
sume, for the sake of the question, that it is the effect, and then I will 
Jet you show why it is not. a ssid ee & 

Mr. Harrinaton. I think they should have the right to form 
corporations. - be dacs 

Senator O’Manonny. That again is not my question. I am asking 
you whether, in your opinion, any State should be permitted to give 
carte blanche to any individuals or concerns to engage as & corporation 
in intersiate and foreign commerce. : : 2 

Mr. Harrineton. The State has the right to create the corporation. 

Senator O’Manoney. Has it the right to regulate interstate and 
foreign commerce? : : 

- Mr. Harrineton. No. Es ny : 

Senator O’Mauoney. Has it right to create, without limitation or 
restriction, the instrumentalities that carry on interstate and foreign 
commerce? H 

Mr. Harrineton. Yes; it has the right. 
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Senator O’Mauoney. I thought that would have to be your answer, 

after the testimony which you have given here. What you are telling 
us and telling the country, in behalf of the Illinois Manufacturer’s 
Association, is that the Federal Government, which is givon the ex- 
clusive power by the Constitution of the United States to regulate 
interstate and foreign commerce, should not be permitted to regulate 
the nature of the instrumentalities that carry it on. The inevitable 
conclusion of your position is that the power of the Federal Govern- 
ment under the Constitution to regulate interstate commerce may 
be rendered absolutely nugatory by the State laws. 
‘' Mr. Harrineton. No. I say our position is that the Federal 
Government should not, by a bill requiring licensing of corporations, 
and pleang the power to administer that license in the hands of a 
board, thereby possibly preventing it from continuing in interstate 
commerce, be able to put a corporation engaged in interstate com- 
merce out of business. 

Senator Logan. Do you believe that Congress has the power to 
regulate commerce among the States? 

r. Harrinaton. Yes; the Constitution gives it that power. 
Senator Logan. That power is absolute and exclusive, is it not? 
Mr. Harrinaton. Yes. 

Senator Locan. Then, if that be true, may Congress not make the 
rules by which interstate commerce is regulated, in the form of law? 

Mr. Harrinaton. Yes; it has that power. 

Senator Locan. Then, if Congress has the absolute power to make 
the rules for regulating commerce among the States, why cannot 
Congress set up such instrumentalities as it may choose to act between 
the persons engaged in interstate commerce and the public at large? 

r. Harrineton. You are still asking, can it? 

Senator Logan. Yes. 

Mr. Harrinaton. Yes. 

Senator Loaan. If it can do that, may it not prescribe that cor- 
porations engaged in interstate commerce must comply with certain 
rules which Congress has prescribed for the regulation of interstate 
commerce? ; 

Mr. Harrinaton. That would, in my opinion, depend on whether 
the rules would attempt to regulate interstate commerce or attempt to 
regulate matters not in interstate commerce. I do not know where 
the line would be. a \ 

Senator Locan. This bill has nothing to do with any corporations 
except those engaged in interstate commerce. Someone must deter- 
mine what is interstate commerce. Does the corporation have that 
power? 

’ Mr. Harrineron. No. ; 
‘Senator Logan. Who does have the power to determine what is. 
interstate commerce? ‘ on 

‘Mr. Harrinoton.: The courts, eventually, hie 3 

’ Senator Logan. ‘Ultimately; yes. Then, if there is a disagreement 
between the agencies of the Covernineut and a corporation ‘as to what 
is interstate commerce, the only place where the question:can be 
determined isin'the courts?) o's 
Mr: Harrinaton.(Yes.(i0 0 tei itn po Pe eh 

Senator Locan. That being true, then there could be no objection 
to taking a person into the courts where there is a: disagreement be- 
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tweon the Government and this person as to what is interstate com- 
merce. Is there any other way to determine it under our form of 
Government? 

Mr. Harrineron. No. f 

Senator Locan. Thon, if this bill should provide regulations which 
are in violation of the Constitution, that can only be determined, if 
there is a difference between Congress and the corporations, by the 
court. That is true, is it not? 

Mr. Harnineton. Yes. 

Senator Logan. If I correctly understood your testimony, you said 
that Congress ought not to exercise that power, because it might make 
a mistake and some corporation might be wronged. Is that not true 
of every citizen of the United States? May his rights not be inter- 
fered with by taking him to court to have a question determined? 

Mr. Hanrrineton. That is true; but the very nature of adminis- 
trative boards, when their findings of fact are not overturned when 
supported by evidence, and not by the weight of the evidence, which 
is an innovation from the common law, makes it a very dangerous 
power. And the offect of losing such a suit is not the mere imposing of 
a fine or imprisonment, but extinction. We think tho penalty is 
entirely too drastic, and that you should not impose such a severe 
regulation upon industry. 

Senator Logan. You boliove, do you not, that in our jurisdiction 
and jurisprudence a party may almost immediately secure an injunc- 
tion to prevent great and irroparable damage being done him by the 
actions of an administrative board or officer? 

Mr. Harninoron. I think that within the last few weeks it has 
been held that the National Labor Relations Board cannot be en- 
joined, because the Act itself provides an adequate remedy. I do 
not think the remedy of injunction would be of any service at all. 
I do not believe it would be sustained. 

Senator Locan. Your complaint against this bill is that the findings 
of fact are conclusive, although made by an administrative board? 

Mr. Harrineron. When supported by evidence. 

Senator Logan. You think it should be supported by the weight of 
the evidence? 

Mr. Harrineron. It certainly should, when a person is being put 
out of business. 

Senator Logan. Do you not know that in almost all compensation 
laws the findings of fact, if there is any evidence to support the cou- 
clusion, are binding on the courts? . 

Mr. Harrineton, I do not know. I am not familiar with that. 

Senator Loaan. And in respect to commissions that regulate utilities 
there are certain general rules that the. findings of fact may not be 
overturned if supported by any evidence, 

Mr. Harrineton. Yes. That is an almost universal feature of 
so-called administrative law. It is an element that rises in appeals 
from decisions. 

Senator Logan, Is it not also true that in nearly all the courts 
where questions are determined by juries, if there is any evidence to 
support the verdict of the jury the appellate court will not reverse 
the lower court? 

Mr. Harnineron. I do not understand that to be the rule. 
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Senator Logan. There is some disagreement about it. I think 
that is true. except where the finding is so palpably against the 
weight of the evidence that at first blush it creates the impression in 
the court that.there was something wrong with the jury. You do 
not think the court has the right to substitute its judgment as to 
whether or not the evidence is sufficient, do you? 

Mr. Harrinaton. No. . ; 

Senator Logan. Then if the verdict of a jury is not subject to re- 
view, if eupperted by any evidence, why in the case of a corporation 
should the nding of an administrative board, which is in the nature 
of a jury, if there is any evidence to support it, be subject to review 
by the court. 

Mr. Harrineton. Because, in the first place, an administrative 
board is the prosecutor, it is the judge, and it is the jury. One arm 
is the prosecutor, and the other arm is the judge. And another reason 
is the penalty. I think it is bad enough when you have the ordinary 
penalty, but where it is being put out of business I think it is entirely 
too drastic. 

Senator Logan. Let us go back to the ordinary, everyday citizen, 
who is asking to have his rights determined by the court. The court 
is an officer of the Commonwealth or the Federal Government, as the 
case may be. 

Mr. Harrineton. Yes. 

Senator Logan. The judges are elected or appointed, and paid by 
the Government. : 

Mr. Harrinaton. Yes. 

Senator Locan. In a criminal case the prosecutor is an officer of the 
State or Federal Government and is paid by that Government. 

Mr. Harrineton. Yes. 

Senator Loaan. And the jury which hears the case and determines 
the question is made up of men who are officers of the State and who 
are paid by the State or the Federal Government? 

Mr. Harrinaton. Yes. 

Senator Locan. Do you not think the same rule should apply to 
corporations engaged in interstate commerce? 

Mr. Harrineton. I think not. There is a difference between the 
findings of a board and commission and the findings of a jury. Asa 
practical matter, the various officers of the board or commission are 
closer to the Government than juries are to prosecutors and judges. 
The fact that a jury is paid by the State certainly does not make the 
members of the jury any less honest or efficient than a trial examiner 
for the trade commission or the labor board. 

Senator Locan. Unless we assume that the members of the Federal 
Trade Commission are less honest than jurors, I do not see why they 
should be placed in a different class. They are simply acting as 
disinterested appointees, supposed to be well qualified to determine 
facts. That is the purpose of a jury. Unless they are less well 
qualified and honest than a jury, I hardly see why you should make 
the charge, because their salaries are paid by the Federal Government, 
that they would be against the other party: 

Mr. Harrineton. I do not want to be understood as criticising 
the members of any board or commission. 

Senator Loaan. I understand that, Mr. Harrington. 
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Mr. Chairman, I have overstayed my time. I have another engage- 
ment, and must leave. Ge, 42 ; 

Senator Austin. You have uudertaken to send to this committee 
constructive suggestions with reference to the regulation of inter-- 
state commerce; that is, with a view to improvement of the conditions. 
with respect to monopolies and combinations in restraint of trade. 
I want to ask you if you do not think it is worth while for your organ- 
ization to consider a restatement of the existing law; for example, a 
restatement that will define monopolies. There is no definition of 
monopoly in the law today. Also a restatement that will set forth 
the ingredients, the essentials, of the crimes created by tlie antitrust 
law. I mean to include in the antitrust laws the Federal Trade Com- 
mission Act, the Clayton Act, the Robinson-Patman Act, the Miller- 
Tydings Act, and all these laws regulating interstate commerce; to 
state the definition of crime and, for example, set forth the affirmative: 
side of the antitrust policy of the Government of the United States,. 
something which does not exist in eny Jaw we have today, with a 
view of announcing to business in this particular depression that there- 
is a fair deal for business on the part of the Government of the United 
States, a deal in which what you may lawfully do appears as clearly 
as what you may not lawfully do. I ask you whether it would not 
be worth while for your organization to send us something containing 
suggestions along these lines. I do not mean to set out a form, or 
even to indicate the substance, but I join my fellow members on this. 
committee in the belief that business can serve the United States at. 
this particular juncture in a very useful way, and so I ask you if 
you do not think it is worth while for your organization to make 
some suggestions Hone those lines. 

Mr. Harnineron. It is a very comprehensive program that you 
have outlined. 

Senator Austin. That leads me to another question. Do you not 
think, that in order to do such a big undertaking wisely, there ought 
to be a commission created to make a special study of that subject 
and do it deliberately, taking time enough, and in the meantime have: 
a moratorium of trust-busting and attacks on business? 

Mr. Harrinarton. Yes, I think so. . 

Senator O’Manoney. Do you want to still retain the two elements 
in the last phrase you stated? Do you want a moratorium on trust- 
busting? I do not think you do. 

Senator Austin. No, I am not particularly interested in that, but 
Iam interested in the avoidance of the things that cause fear, especially 
at this time. 

Senator O’Manoney. Mr. Harrington, I would appreciate it if 
you would tell the members of your organization that there is no 
disposition on the part of any member of this committee to injure- 
business. We are trying to help business. We appreciate the fact 
that something must be done, and it can only be done by the Federal: 
Government. We certainly appreciate your cooperation. 


Ce 
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STATEMENT OF A. P. HAAKE, MANAGING DIRECTOR, NATIONAL 
ASSOCIATION OF FURNITURE MANUFACTURERS, CHICAGO, 
ILL. 


Senator O’Manoney. Please state your name and business to the 
reporter. 

r. Haake. My name is A. P. Haake. I am managing director 
of the National Association of Furniture Manufacturers, with head- 
quarters in Chicago. 

Senator O’ManoneEy. I observe that is a national association? 

Mr. Haake. That is a national association which extends from 
New England to California, but does not include the Southeast, 
particularly North Carolina and Virginia where there is what is known 
as the Southern Association of Furniture Manufacturers. 

Senator O’Mauoney. I laid emphasis upon the word “national,” 
because we are engaged in a national program. 

Mr. Haake. Yes. 

Senator O’Manoney. You may proceed with your statement. 

Mr. Haake. If you do not mind, I would like to make pretty 
clear the point of view from which I, speak. In the first place, I 
am not a lawyer. In the second place, while I am employed by the 
furniture industry and get my salary out of dues, I still nevertheless 
maintain a somewhat detached attitude. If it may not be interpreted 
as an oversupply of ego, I look upon myself more as one who is 
endeavoring to be a guide to the industry, having no funds invested 
in it myself. And having no fear of what consequences might follow 
anything I say or do, I find myself in the position of saying to the 
industry those things which I believe to be in its best interest. 

We have a board of directors which lays down the policies of the 
association. That beard is open to suggestions from its employees. 
Therefore, I suppose I could be said to have como here as a disinter- 
-ested party, perhaps more so than one actively engaged in the business. 
And in the second place, I am an economist. At one time I taught 
economics in the university, before I got into business and then really 
found out what economics is all about. 

Senator O’Manonsy. What university? 

Mr. Haake. The University of Wisconsin, where I was head of the 
department. Since 1923 I have been engaged in active business. | 

enator O’Manoney. You imply that one gets a very different 
view of the science of economics after engaging actively in business. 

Mr. Haake. Yes. If I were the president of a university I would 
fire every member of the department of economics and make him 
work for at least 2 years, and then let him come back and turn him 
loose on the kids. I say that seriously. One president I know 
agrees with that view. 

Senator O’Manoney. I think there is something in it. 

Mr. Haake. I am afraid so. Some economists speak very pro- 
foundly who have never had to meet a pay roll. There is much that 
he cannot understand until he sits alongside the desk with a man who 
is trying to meet pay rolls month by month. 

So I am looking at this legislation not as an attorney. I am looking 
_at it rather as an economist, particularly one who knows how business- 
men react to legislation. So this may or may not be a good measure, 
legally. I frankly do not know. I am opposed to monopoly, but if 
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I must choose between monopolies, I should prefer those monopolies 
which build up the highost standards of living to a monopoly on the- 
part of the Government. If, as is sometimes theorotically held, 
monopoly by government results in the increase of the welfare of the 
citizens of this country, then I should be for it, on the whole. 

Senator O’Manonry. Will you permit an interruption? 

Mr. Haake. Certainly. 

Senator O’Manoney. I think I should like to explain my point of’ 
view. I quite agree with you that a Government monopoly would be- 
unwise. I think you will agree with me that a private monopoly is 
even more unwise; certainly just as unwise. 

Mr. Haake. Will you permit an interpolation hero? 

Senator O’MAHonEY. Yes, 

Mr. Haake. Whether or not it is unwise I do not think should be 
stated beforehand. It may or may not be, according to how it works 
out. ‘ 

Senator O’Manonry. As botween a Government monopoly on the 
one hand and a private monopoly on the other, there may undoubt- 
edly be a strong preference. 

Mr. Haake. Yes. 

Senator O’Manongy. My concept of this problem is simply this: 
That to avoid these two extremes it is absolutely necessary that we 
create the instrumentalities by which commerce is carried on and by 
properly defining their powers and duties, to avoid the two horns of: 
the dilerama. In other words, by properly regulating the nature of 
the corporation we may have at once rendered private monopoly 
impossible and Governmont monopoly unnecessary. 

Mr. Haake. I agree thoroughly with your phieotines Will you 
pardon me if I suggest to you a very unhappy omission on the part of 
many people, even in Congress, and certainly on the part of many 
people generally, which is that they fail to distinguish between objec- 
tives and methods. You can take a group of people, even in Congress, 
and if you draw a sufficiently vivid picture or objective, they are. 
prone to be swept off their feet and take it for granted that the method 
must be right because the objectives are so splendid. My quarrel is. 
not with the objectives at all. I am only questioning whether this is. 
the proper method to use. 

Senator O’Manoney. You heard the request we made of the pre-- 
vious witness? 

Mr. Haake. Yes. 

Senator O’Mauoney. With respect to suggesting a method of deal- 
ing with the problem. 

Mr. Haake. Yes. 

Senator O’Manoney. The real purpose of these hearings is to find 
out how far we should go. 

Mr. Haake. [ hope with you, and 1 nay say I am pointed in that 
direction. I am puzzled to know what monopoly is. It has not been 
defined. It is neither liberal nor conservative. To conservative a 
liberal is someone he does not like, and vice versa. Monopoly, as 
used by most people, means something undesirable, by which a man 
has power he should not have, and I do not know what we aro talking: 
about when we say “monopoly.” 

Senator Austin. Will you permit an interjection? 

Mr. Haake. Yes. 
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Senator Austin. I do not know whether you are familiar with Noah 
Webster's definition of a Federalist as one who loves the Constitution. 

Mr. Haake. There is a subtle irony in that. 

I do not know whether monopoly is necessarily bad or not, because 
I do not know what the things are we are talking about. If we are 
thinking in terms of the one who has absolute power to control the 
amount of food that we may eat, the amount of clothing that we may 
wear, who may restrict our activities in any direction in which he can 
use his power, I could understand that. I would not like it. On the 
other hand, if we are thinking of monopoly as an aggregation of cap- 
ita} which makes possible mass production and very polly reduces 
the cost of goods, or the person who uses that capital for mass pro- 
duction for the most economic production of goods, and is still sub- 
ject to the control of the consumer, I am frankly not afraid of it. 

1 am not afraid of Henry Ford. I am grateful that I can have in 
my garage two cars he made of such splendid value. I probably 
would not have them if Henry had not got enough money together 
to make them so cheap. He does not control the automobile market. 
Walter Chrysler and others have something to say about it. As long 
as he continues to give us more for our money, or make us think he 
is giving us more for our money, he can stay in business. If he stops 
giving us that, he goes out of business. That is true even of Henry 
Ford. Edsel convinced him that he ought to change the design of 
the car and stop making the Model T. If that is what you call 
monopoly, I do not think it necessarily bad. We have in our industry 
two or three large manufacturers. They are pikers in comparison 
with the automobile industry. If one of them gets a million dollars 
he is a big fellow. Most of them run around $300,000 a year. One 
of them at one time ran up to $18,000,000. There was in the industry 
a good deal of antagonism toward him. It was charged that he 
controlled the association; that my work was controlled by him; 
that he would dictate the prices of upholstered furniture, and that 
he did a lot of other things, all of which was sheer nonsense. He 
could not do anything of the sort. Yet you could have found 50 
manufacturers in our industry, if you had asked them if there was 
monopoly in the furniture industry, who would have said yes. They 
might have pointed to this man, just because he demonstrated the 
effectiveness of his competition. 

The unhappy thing that monopoly does is to force others to be 
efficent. People do not like to have to think and change their 
methods. When this fellow with a big aggregation of capital and 
brains demonstrated that he was more efficient than the other fellow, 
then we heard the cry of “monopoly.” Iam afraid that a good deal 
of the resentment we find in business against monopoly is nothing 
more or less than resentment against efficient competition. I should 
like very much to know just exactly what we are talking about when 
we talk about monopoly, 

I have in mind a degree of monopoly by which a monopolist can do 
things that make the game unfair. That is a crude sort of definition. 
That is what I do not like. I do not like placing in the hands of a 
Federal or any other commission, even though I were on that com- 
mission, and I have a lot of confidence in myself, such power as this 
bill proposes. I think a good deal of that confidence I have gained in 
tho furniture industry. If you were to ask me the worst thing that 
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could be done for the furniture industry, I would say ane me complete 
control of it. I would be opposed to placin in the hands of a group 
of 3, or 5, or 7 men the degree of power this pill places in the hands of 
the Federal Trade Commission. They are honest men, to be sure; 
limited in their understanding, necessarily, because of certain limita- 
tions in thoir experience, Their point of view may be unbiased. I 
am not so sure about that. After all, they have to hold their jobs. 
They are subject to appointment and perhaps reappointment. I have 
never known anyone in the employment of the Government who does 
not temper his acts to the necessities of the situation. 

Senator O’Manoney. You do not imply that is not done outside 
the Government, do you? 

Mr. Haake. It is done outside, because that is human nature. I 
am not willing to imply that the Federal Trade Commission, even 
though made up of the finest people you could find, would be immune. 
I would be willing to put you and Senator Borah on the Commission, 
and I do not know of two men for whom I have more respect, and I 
would not trust you. I would not trust anybody. 

Senator O’Manoney. That is complementary to your statement 
that the worst thing that could happen to the furniture industry would 
be to put you in charge of it? 

Mr. Haake. Quite so. That is because of the weaknesses and limi- 
tations of the human being. How in the world can a man sitting in 
Washington, even though he has many reports before him, intelli- 

ently and effectively draw a rule, and anticipate possible situations, 
or the conduct of business? I saw it under the N. R. A. I have been 
eating crow ever since I did it. I was one of the fellows who stood 
up in the Mayflower Hotel and appealed for some kind of law to 
control the situation. I had that dream. I thought it might be possi- 
ble for a Jaw or a government to make that lunatic fringe behave itself. 
N. R. A. convinced me that it could not be done. 

I have seen a perfectly honest individual, operating as a so-called 
deputy administrator of the N. R. A., one of General Johnson’s 
deputies, perfectly sincere and honest and with all necessary infor- 
mation available to him, nevertheless, he not being engaged in the 
business, absolutely ruined a section of our industry and threw several 
hundreds of people out of Srp oy men unnecessarily. He acted 
honestly. He had before him all the necessary information. I have 
seen a number oi large manufacturers operating under a code who 
were able, by their deft handling of the deputy administrator, write 
their own ticket to the disadvantage of a good many small manu- 
facturers. 

When it comes to the control of an industry through an adminis- 
trative board, I am far more fearful of the little fellow who is interested 
than I am of the big fellow. I would not be afraid if I were thinking 
only of my own business. I would take chances with the rest of them, 
and I think I could find ways and means of protecting myself under 
tho rules of the game. But here are thousands of these fellows who 
are not able to doit. Isat in the little-business men’s conforence a few 
weeks ago, and last weok was with them trying to get them to coop- 
erate in the State of Illinois. Most of them do not know what it is all 
about. Their own knowledge of the relationship of business to gov- 
ernment is pitifully inadequate. They know even less about econom- 
ics than do the professors of economics. When you ask them to say 
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what they want or need, they just do not know. When you ask them 
to take action to protect themselves, individually and collectively, 
they are simply lost. The best that any of them can do is to come to 
the Senate or House and they may find a sympathetic Representative 
or Senator who will probably get something. That is about all. Of 
course, if they were to join trade associations and come along with us 
fellows they, would get some real help. We are willing to admit that. 
But, by and large, the little fellow is hopelessly up against it. I have 
yet to see a law which has been drawn for the benefit of the little 
fellow against monopoly which has not operated to his detriment. 
He suffers more than does the big fellow. 

I would not be afraid of a law on wages and hours, so far as the big 
fellow is concerned. It is the litile fellow who would get nothing 
whatever out of it. Under the N. R. A. all violations came from the 
little fellow. Not having the efficiency, not being able to produce at 
a low cost, the result was that he lost his business. All he could think 
of was to sell at lower prices. The little fellow had to use the same 
method that John D. Rockefeller used years ago, and that was to 
undersell the other fellow, give something he could not give. Any 
restrictions that are laid on business, in my judgment, and in the 
light of what. experience I have had, will operate several times as hard 
on the little fellow as on the big fellow. 

We all agree that we want higher standards of living. There is no 
question about that. Moses worked on a problem of that sort a 
good many years ago. 

Senator O’Manoney. He had a sort of big stick, did he not? 

Mr. Haake. He had a whale of a big stick, and used a lot of fake 
dramatics. It took him 40 years, by the way, to take a trip that 
should not have lasted 6 months. 

But we all want improved standards of living. How can we get 
that? I am frankly amused, if you will pardon me, when I listened 
tc some of the so-called experts who said that we must cut down the 
size of business; that we must increase wages without raising prices; 
that we must increase purchasing power, and thus increase the stand- 
ard of living. It has a very effective appeal. A good many business- 
men fall for it. Some of our own people say: “That is all right. 
Raise wages, increase purchasing powor, and then will come back 
prosperity.” Nine hundred and ninety-nine out of a thousand of the 
people who talk to you about that do not know what they are talking 
about. When we are speaking of the standard of living we are talking 
in torms of the amount of food we may have, not what it costs, but 
the amount I can get down my gullet. The same is true of clothes, 
shoes, and all those things. You may raise my wages double or 
treble, but if in doing that the prices of the things I must consume 
Wee in the same proportion or greater, I am worse off than I was 

efore. 

In the last analysis, we have got to have more production. We do 
not get fair distribution. We do not get anything like the equitable 
distribution that we should have. You will notice that in various 
parts of the world today, when we secure a high quality of distribu- 
tion, we find ourselves tending toward the point where we may get a1 
absolutely fair distribution, with nothing to divide. You will have 
inequality of distribution unless you have lots of things to divide. 
The difficulty is that so many people overlook the importance of 
encouraging the production of goods. 
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The immediate effect of that is to make men afraid. When we 
place this tremendous power in the hands of a commission, no com- 
mission can say intelligently or effectively that a certain trade practice 
ought to be eliminated in the furniture industry. I do not think 
any commission can do that. I have been with that crowd for 10 
years. I came in with a little better start than some have. 

Senator O’Manoney. You do not imagine this bill authorizes the 
Federal Trade Commission to call that an unfair trade practice which 
is not now designated an unfair trade practice? 

Mr. Haake. Yes;I do. If I read this correctly, the Federal Trade 
‘Commission, within the limits of the law, what appears to be the 
purpose of the law, may draw such regulations as may be necessary 
to carry out the intention of the law. Am I correct about that? 

Senator O’Manoney. There is a difference of opinion about the 
interpretation. We are not talking about the Federal Trade Com- 
mission; we are talking about this bill. Senator Austin and I disagree 
as to the effect of that language, but we do not disagree as to its 
purpose. If that language gives the Federal Trade Commission the 
power to make rules and regulations of the character which you 
describe, both Senator Borah and I are very ready to change it. You 
ay ene about something not in the mind of either of the sponsors 
of the bill. 

Mr. Haake. Pardon me. I do not question that is absolutely your 
purpose. The thing I am afraid of is that I do not see how in the 
world you can give a group of men discretionary power within certain 
limits without inevitably dragging in the danger that might go with 
discretionary power. 

Senator O’Manoney. I quite agree with you. This bill does not 
give the commission discretionary power. 

Mr. Haake. I am afraid it does. Ihope Iam wrong. That is the 
way it looks to me. 

Senator Austin. That is the way I interpret it. The sincerity of 
my colleagues is well known to me, and I am confident that before this 
bill comes out of our committee any doubt will be removed. Is that 
not so? 

Senator O’Mauoney. Certainly. Upon page 10, paragraph (d) is 
this provision: 

That upon order of the Commission, issued after notice to the licensee and 
opportunity for hearing, the licensce will refrain from dishonest or fraudulent trade 
practices, from unfair methods of competition which have been so defined in the 
courts of the United States or established by orders of the Commission made 
subject to judicial review, from violations of the antitrust laws as described in 
section 4 (a) of this act, and from monopolizing, or attempting to monopolize, or 
combining or conspiring with any other person to monopolize, any part of the 
commerce, 

You have the Federal Trade Commission Act on the statute books. 
No critic of this bill comes here proposing the repeal of that law. 
You would not bo able to find, I venture to say, a-single Member of 
per who would propose a bill repealing the Clayton antitrus 

aw. 

Mr. Haake. I think you are right. 

Senator O’Mauonry. So that we are confronted with the fact that 
here is a law, here is a certain condition which is conceived to be an 
unfair trade practice, a monopolistic device, and the like. Do not 
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blame this bill for that law, and certainly do not criticize that law 
unless you are willing to propose that it be repealed. 

Mr. Haake, I would not repeal the other, and I would not quarrel 
with this law if it did not put in the hands of this board the power to 
upset conditions in business. The Federal Trade Commission now has 
a good deal of power, and I think this gives them entirely too much. 

Senator O’Manoney. The fact that must be recognized by every 
observer in this field is that the present system to which we resort of 
punishment after the fact, a punishment which is limited in effect by 
comparatively small fines, has not produced the results that were 
desired. For 50 years every political party in the United States has 
proclaimed its devotion to the antitrust laws. [For 50 years every 
candidate for public office in the Federal field, practically without 
exception, has announced his intention, if elected, to do what he could 
to enforce the antitrust laws. 

Mr. Haake. In the meantime, all of them have been talking about 
something that no one understands. 

Senator O’Manoney. I would not agree with you on that. In the 
meantime, the concentration of economic power and wealth has pro- 
ceeded, because of the ineffective means of enforcing these laws. The 
enforcement of these laws lasts no longer than the unflagging energy 
of the particular individual charged with that duty for a short time. 
The Department of Justice changes in every administration. It 
seldom exists as a unit for more than 8 years, from the Attorney 
General on down the line. 

But with respect to the combinations of economic power that carry 
on the commerce of the United States and, in some instances the 
world, there is very little change. You will find the same staff working 
day after day, week after week, year after year, collating the infor- 
mation and the material with which to combat the representatives 
of the Government. It is an unequal task. You will find in the 
Department of Justice and the Federal Trade Commission men who 
are clothed with the responsibility of defending these laws who receive 
only a fraction of that which is paid by the big outfits against which 
the laws are sought to be enforced. These big combinations can and 
do retain the very best brains. The purpose of this bill is merely to 
limit at the beginning certain practices which nobody will defend, and 
to say that no corporation engaged in interstate commerce shall be 
permitted to practice these devices. 

Senator Austin. Before we leave that subject, if you will excuse 
me for interrupting you at this point, I would like to make an 
observation. 

Senator O’Manoney. Certainly. I am always testifying too much. 

Senator Austin. Not at all. I just want to consider this point. 
I think we must remember that subsection (k) on page 13 is just as 
much a part of the present section 5 as is subsection a) on page 10. 
My interpretation of subsection (k) is that it takes it away outside 
of the existing law and makes one of the conditions of the license that 
the licensee accept the unknown laws and unknown requirements 
that may be imposed by Congress, as a consideration of its right to 
engage in commerce. ‘Taking that together with section 15 and sec- 
tion 13 (b), it seems to me the witness is right in construing this bill as 
giving this discretion outside the existing law. 
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Senator O’Manoney. You have to assume that the bill provides for 
a future law. Attention should be called to the fact that that pro- 
vision is similar to the provision written into practically evey State 
corporation law after the Dartmouth College case. In that case the 
Supreme Court of the United States ruled that the legislature of New 
Hampshire did not have the power to change the terms of the charter 
of Dartmouth College. When the Supreme Court laid down that 
rule the States immediately changed their corporation laws and wrote 
into them special provisions relating to the right of States to change 
the corporation charters. . 

Mr. Haake. The section to which Senator Austin just referred is 

articularly significant. It seems to me it broadens the aspect of the 
Bill and practically means that the signature of the corporation must 
be attached to a blank check, so far as any future rules or regulations 
are concerned. I wish I could share your—I will not say “compla- 
cency,” but your lack of fear with respect to what the Federal Trade 
Commission might do. I have seen it often. It is because human 
beings must interpret the degree of power and just how far they sha!l 
go. I have seen them adopt rules and make rulings that were not in 
the best of judgment. There was one in the rayon industry, and 
they said it must also apply to the furniture industry. They told us 
to obey them without any idea of the consequences, if we tried to do it. 
I am not sure that any of our practices are really bad. 

Senator O’Manonery. That implies that you think some are bad, 
does it not? 

Mr. Haake. In their results; yes. For example, selling below cost. 
From the point of view of where I stand, that is a terrible situation. 
In the case of the man I was talking about a while ago, the rest of the 
fellows were coming to me and asking me to do something about it. 

Senator O’Manoney. Did you have power or authcrity to do some- 
thing about it? 

Mr. Haake. I did not want to. 

Senator O’Manoney. Did you have the power? 

Mr. Haake. No. 

Senator O’Manoney. Why did they come to you and ask you to do 
something about it? 

Mr. Haaxe. I do not think anyone should have that power. 

Senator O’Manoney. Why did your members ask you to do some- 
thing about, it, if you did not have the power? 

Mr. Haake. For the same reason that one of my children at home 
pone to me, when he cannot get his lessons, and wants me to do it 
or him. 

Senator O’Manoney. What power do you have as executive director 
of that association? ‘ 

Mr. Haake. I have no power. I have a good deal of influence. I 
might call it educational influence. Isay to these people who complain 
about selling below cost that the answer is not to bring this fellow’s 
costs up. am not so sure he is selling below cost. found many 
cases where it developed that goods were not being sold below cost. 
I say to them: “If he is selling below cost, he is selling below your 
cost, because of his efficiency. The answer is to make yourselves 
efficient, and not to bring his prices up but to bring your prices 
down.”’ The effect was to bring the prices up by showing the man he 
was simply putting himself out of business. e do not do that any 
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more. Ihave been for several years bringing to our people improved 
methods of control of costs, especially people who claimed they 
were losing money. The net result of that is that the cry about selling 
below cost has almost disappeared. When a man feels bad about it 
new he soon learns that it is due to his inability to compete with the 
-others. 

We had a good deal of that in the furniture business a few years 
ago. We are starting out now with the retailers. Wo very often 
find that a retailer could take 20 percent off his prices if we could 
‘show him how to run his business more efficiently. That is far more 
effective, and it is the only basis on which you can really justify its 
operation, because the net result is to give the public more for its 
‘money. 

Sen AtOE O’Manoney. And you do that on a national scale? 

Mr. Haake. Yes. It is not as effective as I would like. Some of 
them are as difficult to deal with as some of the people you are try- 
ing to convince, but it does work. I do not think selling below cost 
is a bad thing. It may be a splendid thing. It has improved condi- 
tions in our industry. 

The thing that some people thought was a bad trade practice is 
forcing the inefficient fellow to become more eflicient. We do not 
look on it as a bad practice any more. We had a tremendous nuimn- 
‘ber of provisions in the code. If we had been satisfied with one or 
two provisions in the code it might have lasted longer. The thing 
that looks like a bad practice may be an excellent practice. It is, in 
the last analysis, if it brings more goods to the people for a given 
amount of money. I know as a fact that no group of men can sit 
down today in any industry and say specifically and certainly that 
this practice is good and that practice is bad. It may look very bad 
at the present moment, but whether or not it actually is may be open 
to question. 

Senator O’Manoney. You will not find any disagreement on my 
part with that statement. 

Mr. Haake. I wondered at first what to do about it. I helped 
‘write a book once on industrial government. I thought I had done 
a wonderful thing. I a ae as Henry George did about his book 
‘Progress and Poverty’, that if only our businessmen would read 
that book all their problems would be solved. I knewit then. Now, 
if my hat does not fit me, I read the book and it fits again. 

I do not think anyone of us can sit down and draw a picture of 
what business should or should not do. In the last analysis, it is the 
consumer that writes the ticket. If the monopoly is what some 
people think of as a monopoly, an aggregation of power with capital 
that brings about mass production and gives us a $3,000 automobile 
for $500, if it does a good job for the public and creates a lot of other 
jobs, as many of them do, it certainly is not a bad thing. The per- 
centage of our gainfully employed population has increased with all 
technological improvement. : 

If it becomes a bad monopoly and charges more than it should, the 
public will correct that. I am willing to trust it. I would rathor 
take what unhappy consequences might come from monopoly we can 
control than to destroy the benefits of the whole system. It is some- 
thing like the farmer who finds a rat in his flock of chickens. He gets 
his gun and lets both barrels go right into the flock. He may or may 
not hit the rat, but he kills a whale of a lot of chickens. 
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I am afraid this type of legislation, while its purpose is excellent, 
is going to do more harm than good. Most of monopolies exist more 
in the minds of the people than actually. Many times there is a 
change in the point of view of the public. We continue to talk 
about monopoly when we are still uncertain as to what is monopoly. 
We are still uncertain as to what makes monopoly, if it is bad. And 
we are still uncertain as to whether it is good or bad. 

Having in mind the present situation, might it not be just as well 
to let this go for a while? Thero is another factor that enters into it. 
You can do more damage to business by continuing the uncertainty 
that now exists than in almost any other way you can think of. We 
want to increase employment, and raise the standard. of living. 
Can we not afford to take a chance a little while longer with the 
system as it is? Make a pretty careful study of some of these 
agencies before wo start regulating something which we do not yet 
really understand. I would even question the ability of Senator 
Borah, with all his years of devoted service to the country, I will say 
“consecrated” service—I would frankly doubt whether Senator 
Borah today could actually write the ticket for what is a good monopoly 
and what is a bad monopoly ; whether he himself, perhaps the greatest 
authority among us, is qualified to draw up definite rules and regula- 
tions to control monopoly. I do not think there is a man in the 
United States I respect more than Senator Borah. I do not think 
any human being can do it. ; 

I still believe that somewhere in the world there is a power that 
controls this whole business, and that through the forces of competi- 
tion, through human beings striving with each other, the net result of 
all those forces is far more likely to bring about the best form of im- 
provement than the efforts of any man or group of men who, with an 
inadequate understanding, imperfect judgment, presume to write a 
ticket for cither agriculture or industry. That approaches being a 
religion. We have not done so badly in this country, with all the 
trouble that has developed over monopoly. With 7 percent of the 
populpuon we own 50 percent of the wealth of the world. It is the 
only country in the world where people are driving up to the relief 
station in their own automobiles to collect relief. I am only afraid 
that in this case we are taking a step that will result in more harm 
than good. - : 

Senator O’Manoney. I wondor if it is your opinion that the framers 
of the Constitution did the right thing when they gave Congress the 
power to regulate commerce among the States and with foreign nations. 

Mr. Haake. I think they did the only thing they could have done. 
If I had been given the privilege, I think I would have done it the same. 
we I think it was the only reasonable thing they could do. 

spator O’Manoney. You do think there ought to be some regula- 
tion : 

Mr. Haake. Yes. 

Senator O’Manoney. But not in this particular form? 

Mr. Haake. No. 

Senator O’Manoney. Will you give us some suggestion of the form 
the regulations should take? 

Mr. Haake. Yes. I can almost tell you now. I would suggest 
that the best form of regulation is to lay down definite outside limits, 
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not to try to come too close to the disense, come close enough to insure 
fair play. I would let nature take its course within those limits. 

Senator O’Manoney. Limits as to what? 

Mr. Haax&. In a congested district we have got to have red and 
green lights. The fellow who controls those lights sometimes thinks 
that traffic could be better controlled if he had hold of the wheel. 
I would make a distinction between the lights by which he controls 
the cars and one where some bureau or individual sits alongside. 

Senator O’Manoney. What are tho Hee you would have? 

Mr. Haake. I am not a lawyer, and J am at a disadvantage when 
I say this. 

Senator O’Manoney. You may not be. 

Mr. Haake. I am willing to admit that I am, perhaps for technical 
reasons. I think if the antitrust laws wore clarified a little bit, perhaps 
by dofining monopoly, and then set out to enforce those laws with 
even the crude instrumentalities we have now, we could learn a lot. 
We are leaning a good many things all the time as to what is monopoly 
and what is not monopoly, and some of the things we have thought 
were monopolies we found were not monopolies, and some of the 
things wo thought were monopolies we found were benofici«!. Porhaps 
we need that sort of education before we take a further step toward 
regulation. There are a number of other laws that have been intro- 
duced or passed. Mr. Patman wants to separate retail and wholesale 
manufacturing. That is done not because, with all due respect to 
him, Mr. Patman is an authority on economic production or distri- 
bution. He does it because influential people in his community want 
him to do it. They are the people he works for. Iwould do it if I 
had to. I would try to pull it a little bit my way, but I would probabl 
doit. Itis not because he is an authority on the subject. ‘The people 
who are asking for it are not qualified to judge whother it is a good 
thing or not. 

I am afraid this legislation is subject to that criticism, I think 
Congress would render a tremendous service to the country if it would 
adjourn and go home. At this stage of the game, with the frame of 
mind the people are in, it is not more legislation we want. We want 
to get back on our feet, get hold of ourselves, get ourselves orionted 
again, and when we get a little stronger it is time enough to perform 
the operation. I would’ like to see the patient in better condition 
before we have another yaar 

Senator O’Manoney. Thank you very much for your statement. 

The committee will recess until tomorrow at 10:30. 

(Whereupon, at 12:30 p. m. a recess was taken until the following 
day, Wednesday, March 16, 1938, at 10:30 a. m.) 
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UnitEep States SENATE, 
SUBCOMMITTED OF THE COMMITTEE ON THE JUDICIARY 
Washington, D.C. 
Tho committee met, pursuant to recess, in room 212, Senate Office 
Buding; at 10:30 a. m., Senator Joseph C, O’Mahoncy (chairman) 
residing, 
1 Prgsonts Senators O’Mahoney (chairman), Logan, Borah, and 
ustin. 


STATEMENT OF JAMES A. EMERY, GENERAL COUNSEL, NATIONAL 
ASSOCIATION OF MANUFACTURERS 


Senator O’Manongy. Mr. Emery, you may begin by giving your 
name and occupation. 

Mr, Emery. My name is James A. Emory, Investment Building, 
Vy ehing ton, D. C., and 14 West Forty-ninth Street, New Yor 
City. Jam general counsel for the National Association of Manufac- 
turers of the United States. 

Senator O’Manoney. How long has the association maintained 
oftices in Washington? 

Mr. Emery. Since about 1909. 

Senator O’Manoney. For almost 30 years the National Associa 
tion of Manufacturers has maintained offices in Washington? 

Mr. Emery. Yes. 

Senator O’Manoney. Primarily because there is so much Federal 
legislation which affects the interests of the members of the association? 

Mr. Emery. Yes; and the operation of the courts and adminis- 
trative bodies, all the departments of the Government, in relation to 
various matters, pertioviary. rules and regulations which are of great 
importance, to all of which has beon added the interesting field of . 
taxation. 

Senator O’Manoney. That scope has been: increasing year by 
year since you opened your office, has it not? 

Mr. Emery. Oh, yes. 

Senator O’Manoney. In other words, the relationship of the Fed- 
eral Government toward the individual manufacturers or individual 
corporations throughout tho United States has been constantly 
expanding? 

r. Emery. Constantly. 

Senator O’Manonery. Very good, sir. You may proceed with your 
statement. 

Mr. Emery. Mr. Chairman, the National Association of Manu-. 
fecturers is an organization of men engaged in the various forms of the 
manufacturing industry in substantially all the States of the Union. 
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It is interested in all matters that are of general interest to manufac- 
turers. To the subject matter of this bill it has given a great deal of 
attention, not only since its introduction by you in January of 1937, 
but prior to that time it had given much attention at different times 
during the course of discussion of many problems under consideration 
during the years that preceded your own particular expression of 
interest in the subject. I am expressing views now that have been 
endorsed and approved by the association, not only through its 
board of directors, but in the convention of the association assembled 
last December, which had before it the second edition of your proposal, 
which has now reached the third edition not yet ready for popular 
distribution. 

Senator O’Manoney. It has been very widely distributed. 

‘Mr. Emery. But not yet officially introduced in the Senate. 

Senator O’Manoney. That is right. It is a proposed amendment. 

’ Mr. Emery. It has been presented in the House as the Mead bill. 

Senator O’Manoney. Yes. 

Mr. Emery. I want to say, in connection with the matter, that the 
membership of the association is not composed, as is often the thought, 
merely of large employers of very large corporations. It includes 
individual firms and corporations of all sizes, and between 68 and 70 
percent of its members are employers of 500 men or less. 

Senator O’Manoney. What percentage of the membership are 
corporations? 

. Mr. Emery. I could not say that offhand, but I should say a very 
large percentage, because the manufacturing industry is largely carried 
forward in corporate form. ‘There are very small and very large 
manufacturers. Many specialties are carried forward by small op- 
erations. The reports of the Bureau of Internal Revenue illustrate 
that very effectively when you take the total comparison of all cor- 
porations engaged in manufacturing, particwarly those which show a 
net profit and those which show a deficit. The Bureau says the deficit 
has a very large majority. 

We are deeply concerned about this proposal, because we believe 
that, in the first place—and I shall not go into the economic side, 
except so far as it may be incidental to the discussion of the legal 
phases, since that has been covered in the discussion of many business- 
men before you who speak with more authority than I could—but it 
does seem to me that in the course of this discussion it is worthy of 
note that corporations have been referred to critically, in terms which 
might be designated as epithets rather than instrumentalities of pro- 
duction in commerce. 

I do not think that view is shared by the members of the committee, 
but I have observed something of that nature in the course of the 
hearings. A corporation is as much a tool of modern industry or com- 
merce as any major invention that has been developed in our industrial 
progress. Without it, it would have been impossible to put together, 
either the capital essential to the operation of industry upon the seale 
which is necessary in the modern world, nor would it have been possible 
to secure the opportunity for the individual investment of millions of 
citizens who have put their savings into, not only the forms of pro- 
duction, distribution, merchandising, transportation, and communica- 
tion through corporations which represent the collective savings of 
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millions of people, but it would have been impossible to provide the 
capital essential to develop tho operations of these industries. 

There are but two ways of accumulating capital. One is by the 
savings of individuals, the other by collective savings through business 
enterprises. The new capital which is essential to sustain and expand 
existing enterprise is obtained from reinvestment of profits in the 
business, or through the sale of securities, and these often represent the 
investments of great institutions like the insurance corporations, The 
whole business structure of the United States today rests upon a 
corporate foundation. 

Senator O’Mauoney. That, of course, goes without saying. It 
has been one of the principal contentions which I personally have been 
making ever since this bill was introduced. The problem is how to 
make these corporate enterprises best serve the public welfare. 

Mr. emery. With that no one will disagree. The association has 
always taken a position in support of the rational regulation of cor- 
porate enterprise. It has throughout its existence resisted every 
attempt to weaken the terms or enforcement of the anti-trust acts. 
I refer to that matter because the corporation has given such a stimu- 
lating touch that we find that not only the future of industry, but the 
opportunities for employment and the savings of millions of our fellow 
citizens are wrapped up in the future activities and successful opera- 
tions of corporate enterprises. . 

When you undertake to regulate corporations, you must bear in 
mind the character of the regulation proposed, as well as the penalty 
that may be inflicted upon a particular industry which may result in 
great hardships. The punishment of the corporation itself by fine or 
imprisonment, or both, may result in the punishment of thousands 
of innocent citizens as well as millions of innocent employees. 

So that when we discuss the question of corporate regulation, we 
must take into consideration the particular economic situation, now 
perhaps the most serious in all business history; as the background 
against which this proposal is presented. For that reason, not onl 
its economic, but the logal effect of the idea incorporated here, will 
greatly affect the future of this country, and, in my opinion, is a matter 
of the utmost importance. 

By the findings of fact and declaration of policy, as well as by the 
terms of the pre osed regulation, this bill undertakes to regulate, 
quoting from the last sentence of the preamble, ‘the terms and condi- 
tions on which corporations may produce and distribute commodities 
for the purposes of interstate commerce.” —_ 

The apparent effect of that is to compel the transformation of State 
into Federal corporations as a condition to engaging in interstate 
commerce. To assert the bill does not compel a reorganization of 
existing corporations, it seems to me, cannot be sustained, because it 
is apparent that it does compel a reorganization. The licensing of a 
State corporation, under terms fixed by a Federal control in the form 
of a statute, which changes the fundamental form and conditions 
under which it operates, is in effect a reorganization of the corporation. - 

When the corporation is reorganized the Commission will approve 
what the Federal Government substitutes for what the State gov- 
ernment has granted, as a condition of its right to engage in com- 
merce among the States; that is, compulsory reorganization of the 
corporate entity. The effect produced is therefore a compulsory, 
reorganization of State-incorporated forms of business, 
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The administration of the Federal license is by the Federal Trade 
Commission. Without that license no corporation may engage in 
commerce, under threat of drastic penalties imposed upon the cor- 
poration, the individual officers, and directors. This affects neces- 
sarily both the stockholders and employees. 

Now, before I enter upon a discussion of the objectives of the bill, 
and the methods employed to administer it, I want to ask the indul- 
gence of the committee to discuss briefly one theory which seems to 
underlie this-bill. A theory of law that has been frequently discussed 
in this country, and which was very well illustrated in a colloquy be- 
tween the chairman and Dr. Beard, and which expressed itself later 
in the introduction of this bill, in which it was said that— 

One of the reasons for the proposal here made is that the States are without 
jurisdiction over the field in which such corporations principally operate. 

And again: 

That the growth of corporations and the concentration of wealth in corporate 
hands has had an effect upon the practical and legal ability of the several States 
to control and eliminate effectively, and that such matters in effect can be con- 
trolled or eliminated only by congressional legislation. 

Again, in Dr. Beard’s testimony I notice his statement to the effect 
that it was tho intention of the founders of the Government to provide 
that the National Gove-nment should have the power do to all those 
things which the States were not specifically empowered todo. It has 
been suggested again and again, that the authority granted to the 
Federal Governraent may be called upon when necessary to fill that 
Bap in the twilight zone between State and Federal authority. 

a enetOr Borau. Do you contend there is a gap there that cannot be 

e 

Mr. Emery. I believe it can be filled by constitutional amendment, 
but not by the arbitrary assertion of power for the purpose of doing 
something that ought to be done, but for which the power has not 
been granted. 

Senator Boran. Do you contend that the Government is not granted 
fully and completely the power to regulate interstate commerce? 

Mr. Emery, I do admit that, but not the power to regulate local 
production. 

Senator Boran. If you treat it separate and apart from interstate 
commerce. You certainly do not contend that the National Govern- 
ment has not full and complete power to regulate interstate commerce? 

Mr. Emery. I do not, subject to other provisions in the Constitution. 
You cannot destroy the fourth and seventh amendments. 

Senator Boran. It may regulate the instrumentalities of interstate 
commerce, may it not? 

Mr. Emery. Yes; I admit that cheerfully. To the extent corpora- 
tions are instrumentalities of interstate commerce, they may be regu- 
lated by the Federal Government; but I stand by the decision of the 
Supreme Court in the Employers’ Liability cases that because a cor- 

oration is engaged in interstate commerce, the Federal Government 


‘is not authorized to regulate its local operations, except as they are 


directly related to that commerce. They are separate, mentally and 
physically. One is controlled by Congress, and the other is the crea- 
ture of the State. The Court held in the Carter case that when men are 
éngaged in production and commerce they are engaged in two opera- 
tions, the first of which is production, and the other the distribution 
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of its product. Production is antecedent to the commerce, and with- 
out it there can be no commerce. 

Senator Borau. We agree on that fully, but the Supreme Court has 
also held in the opinion in the Jones and Laughlin case that where 
the production is intimately associated with interstate commerce, it 
may be to that extent regulated. 

Mr. Emery. Well, I think the Court has said again and again that 
it does not make any difference whether the obstruction to commerce 
arises in the locality or in the flow of commerce itself. It is completely - 
within the control of commerce. But the Supreme Court said in the 
peheeNer case, 30 emphatically that it is not to be overlooked or ignored, 
that— 
the distinction between direct and indirect effects of intrastate transactions upon 


interstate commerce must be recognized as a fundamental one, essential to the 
maintenance of our constitutional system. 


Senator Boran. Quite right. 

Mr. Emery. Mr. Cardozo reemphasized that in his statement, that 
it is not a distinction without a difference, but the distinction involves 
a fundamental difference. 

I want to say one more word on the question of latent power. I 
want to call the committee’s attention to the fact that this has been 
repeatedly asserted. It was a favorite doctrine of Theodore 
Roosevelt for a considerable length of time. It found its ultimate 
expression in the famous ‘ansas-Colorado case, where the issue was 
whether the State of Kansas was entitled to the flow of the waters 
of the Arkansas River without impediment, or whether the State of 
Colorado could obstruct it and appropriate it for its own purposes to 
the detriment of Kansas, or whether the Government of the United 
States possessed superior authority over both of them. In the con- 
tention of Government counsel occurs this statement as part of the 
argument preserted to the Court: 

Whenever an object occurs, to the direotion of which no particular State is 


competent, the management of it must of necessity belong to the United States 
and Congress assembled. 


The Court, in rejecting the argument, restated it, and said: 


It runs substantially along this line: All legislative power must be vested in 
either the State or the National Government; no legislative powers belong to a 
State government other than those which affect solely the internal affairs of that 
State; consequently all powers which are national in their ae must be found 
vested in the Congress of the United States. But the proposition that there are 
legislative powers affecting the Nation as a whole conflicts with the doctrine 
that this is a government of enumerated powers. That this is such a government 
clearly appears from the Constitution, independently of the amendments, for 
otherwise there would be an instrument granting certain epecitied things made 
operative to grant other and distinct things. This natural construction of the 
oneal body of the Constitution is made absolutely certain by the tenth amend- 
ment. 


State of Kansas v. Colorado (206 U. S. 89). 
_ Senator Avatin. I would like to ask a question: Do we not go back 
in the search of our rights by treaty, to this point, to this fundamental 
thing—that the American Revolution was a revolution of Thirteon 
States, and when that became successful by victory and a treaty of 
peace was made, all the regalia of the Crown descended at once to the 
several States, not to a United States, not to a federal government. If 
yow had a river, for example, the flow of which belonged to the Crown, 
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was a part of the regalia of the Crown, that descended to the States 
by treaty, and there we have the foundation of the whole theory of 
the great reservation of power, do we not? 

r. Emery. Yes. 

Senator Boran. I agree with that, but it is difficult to reconcile it 
with the Chico case, where the Supreme Court decided it was a power 
which descended from the Crown to the Federal Congress. I do not 
think there was any justification for it, but that was the decision. 

Mr. Emery. It was always clothed with a large power in foreign 
relations, than in domestic relations. 

Senator Boran. Our power in foreign relations was lodged in the 
several States, and the States transferred it to the Federal Congress 
to transact business for them as a unit. In that case the Court said 
that if the States had seen fit they cduld have individually oxercised 
all their sovereign power with reference to foreign relations. 

Mr. emery. I think that was done as a result of the hopeless 
conflict that arose between them. : 

Senator O’Manoney. Was not that case really an attempt on the 
part of the Court to recognize the essential unity.of the Thirteen 
Original States, as far as foreign relations were concerned? 

Mr. Emery. I think so. Mr. Justice Sutherland covered that in 

is notablo lectures before he came on the bench. 

I want to call attention to the fact that undor that theory there is 
sufficiont power in the. National Government to do anything tho 
States were not competent to do. Senator O’Mahoney’s comment 
on it brought out the thought that the power existed. I thought tho 
Senator’s question was yety sympathetic, and I want to call atten- 
tion to the fact that Mr. Randolph’s proposal of the Virginia plan 
was commented upon by the Supremo Court in tho Carter Coal case, 
as follows: 

In the framer’s Convention, the proposal to confer the general power akin to 
that just discussed was included in Mr. Randolph’s resolutions, the sixth of which, 
among other things, declared that the National Legislature ought to enjoy the 
legislativo rights vested in Congress by the confederation, and moreover to legis- 
lato in all cases to which the separate States are incompotont, or in which the 
harmony of the United States inay be Interrupted by the exercise of individual 
legislation, 

That idea was discussed and_rojected, and they substituted the 
theory of enumorated powers. That is one of the idoas that under- 
lies this reach for authority to do the things that are sinceroly belioved 
. ba necessary, but for which no specific or implied authority can be 

ound. , 

Senator Borau. I am not claiming any authority that does not 
come from the language of the Constitution of the United States. I 
am not looking for any hiddon power. 2 

Senator O’Manoney, There is no search for power going on here. 

Mr. Emery. I think thore is 2 search for power that has not been 
found, but is expressed. I observed in one of your statements some- 
thing that interested me vory much, which was that. you proposed to 
grant to the Fedoral Trade Commission nothing but “ministerial author- 
ity.” I do not think anyone will question your sincerity of purpose 
in that respect; but it seems to me when you examine this bill carelully 
ide will find that it contains not only ministerial. authority, but 
large body of discretionary authority, and that, while. changed in form 
from your original suggestion, it has been enlarged in the last edition. 


FEDERAL LICENSING OF CORPORATIONS 611 


It seems to’me, Mr. Chairman, that the conception of the power 
whick «inderlies this measure includes authority outside of and beyond 
the commerce power. The conception presented in the bill is found in 
the findings of fact and declaration of policy. The objective of that 
policy is clearly stated in the concluding phrase that— 
it has become and is necessary to regulate the terms and conditions on which 


corporations may produce and distribute commodities for the purposes of inter- 
state commerce. 
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or regulation under the commerce power, then the States cannot tax 
those articles which contemplate movement in the commerce, because 
it would burden what Congress has declared to be an article of 
commerce. 

Senator O’Manoney. Let me call your attention to page 5 of the 
bill, and the language contained in lines 11 and 12, 

Mr. Emery. Yes. 

Senator O’Manoney. If the phrase which appears at the end of 
line 11 and in line 12, as follows: 


fu the course of commerce, as above defined— 


were taken out of that portion of the bill and transposed or inserted 
after the word “transportation” in line 11, so that the entire conjunc- 
tive phrase to which you referred would read: 

and the sale or transportation in the course of commerce, as above defined, of any 
article or commodity so produced to retail dealers in any State, Territory, or 
possession of the United States, or the District of Columbia— 

would that mako any difference? 

Mr. Emery. Other than the State of production. 

Sonator O’Manonery. Is that necessary? 

Mr. Emery. If you do not exclude tho State of production, you 
would have merely transportation or trade within the State. It 
would not become a transaction between the States and in intorstato 
commerce, unless it related to somo remote transaction. 

Sonator O’Manoney. I would like your opinion of the offect of that 
transposition without tho use of the words you suggest. 

Mr. Emery. So far as the definition is concerned, when you havo 
confined it to traffic between the States, and have a limit of regulation 
to that which is substantially related to it, I think you aro exercising 
a valid authority; but that would not remove the objection with 
regard to the earlier provision of the underlying theory of this bill. 
It underlies and is written throughout it. It always rests upon the 
proposition that an article that is produced for commerce can be 
regulated under the commerce power, because it is intended to move 
in commerce which makes the producor an instrumentality of com- 
merco, although the producer may change his intention. Every 
decision of the Supreme Court has recognized the difference between 
tho intention to move and the actual movement of the goods. If you 
do not do that, your theory destroys the taxing power of the States. 

To show you how that may operate, I call your attention to the 
caso of Heisler v. Thomas Colliery Company, 260 U.S., 245. There 
anthracite coal was loaded on a car and about to be moved in com- 
merce, but the commercial movement had not begun. It was destined 
for commerce. It was the intention to move it. The question was 
whether the State of Pennsylvania could tax it at that point. 

Senator O’Manoney. Of course, the courts have stated they do not 
extend the commerce power, 80 we have used languago to that effect. 
It was not the intention to do so. We are trying to follow the decisions 
of the Supreme Court from John Marshall to the Jones-Laughlin 
decision. We recognizo fully that we have no authority in Congress 
to extend the power beyond that defined by the court on constitutional 
grounds. If we had simply said in this bill that we propose to deal 
with interstate commerce, that would have covered the matter. In 
my opinion, that would have covered the thing to which you object, 
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but it would not have covered the production of an article in a State 
which is contemplated to be moved in interstate commerce. We do 
not claim that. 

Mr. Emery. That is exactly the theory of the bill. Whatever the 
words may be, again and again the bill contemplates control of pro- 
duction for commerce. How else do you reach the conditions of the 
license? You cannot extend the commerce power by a licensing 
system. 

Senator O’Manoney. Of course not. 

Mr. Emery. You cannot extend the language beyond the regulatory 
authority, and if the purpose is invalid the licenso falls, 

Senator O’Manonery. Of course. I do not contend that we can 
extend it by license any more than by an act of Congress. 

Mr. Emery. I think I can show you that the bill does. The 
language proceeds to say that the corporation may not do things which 
are not within commerce. 

Senator O’Manoney. If it does, that should bo corrected. 

Mr. Emery. I am compelled to discuss tho bill before me. 

Senator Borau. We are not admitting that your construction is 
correct, 

Mr. Emery. All right. I will have to yield to your groat sagen E 

Sonator Boran. No; you do not havo to yield to anything. \ 
want your individual views. 

Mr, Emery. That is what I will give, with your indulgence. 

T want to point out that again and again the courts have said that 
if you take the theory that because goods are brought together and 
produced for commerce, oven though they are made outside the move- 
ment of commerce, there is no authority to regulate the conditions 
under which that production may be had. They havo said again 
and again that if you say that, then you nationalizo the commerce 
of the United States. Let mo read the language in Veazie v. Moor, 
in 55 United States, whero the court said: 

Nor can it be properly concluded that, because the products of domestic enter- 
prise in agriculture or manufactures, or in the arts, may ultimately become the 
subjects of foreign commerce, the control of the means or the encouragements 
by which onterprise is fostered and protected is legitimately within tho import 
of the phrase “foreign commorce,”’ or fairly implied in any investiture of the 
power to regulate such commerce. A pretension as farreaching as this would 
extend to contracts between citizen and citizen of the samo State, would control 
the pursuits of the planter, the grazier, the manufacturer, the mechanio, the 
immense operations of the collerics and mines and furnaces of the country; for 
there is not ono of these avocations, the results of which may not become the 
subject of foreign commerce, and be borne either by turnpikes, canals or railroads, 
from point to point within the several States, towards an ultimate destination, 
like the ono above mentioned. 

Senator O’Manoney. What was the citation? 

Mr. Emrny. Veazie v. Moor (55 U. 8., 567). 

Senator Borau. Take the caso of a corporation like the Jones- 
Laughlin Co. It had unified production and shipment. That is, 
it had the mines where it produced, and produced for the purpose of 
shipping in interstate commerce. The Supreme Court camo vory 
near saying, and I think did say, that constituted ono transaction. 

_. Mr. Emery. No; I do not agree with that interpretation. What 
it did say, with due respect to your great learning, was that in the 
Jones-Laughlin case the issue presented was an adumbration of what 
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already had been said in the Schechter Poultry ease. 1 want to call 
attention to what was said there. 

Senator Bora. But tho Schechter case was distinguished from the 
Jones-Laughlin case by saying that in the Schechter case the goods had 
come to a stop; that they were undortaling to deal with the goods 
after they had come to astop in the State; but Chief Justice Hughes 
anid that is not the case with goods moving from production to ulti- 
mate consumption, and we cannot divide it. Wo must take into 
consideration the doing of all these things-—preduction, manufactur- 
ing, service, transportation, and all. 

Rr, Kateny, Let mo call your attention to this statement in tho 
opinion in the Schechter case: 

The power of Congress extends not only to the regulation of transactions which 
fre part of Interstate commerce, but tu the protection of that. commerce from 
fnfury. It matters not that the injury may be duo to tho conduct of those en- 
gaged in Intra-State operations. 

That in part sustains tho theory of tho Jones-Laughlin case. As 
you said, in the Schechter case tho goods had come to a rest. lu tho 
easo to which I refer tho commvoree lad not begun. ‘The rule must be 
tho samo before it begins as when it terminates, If tho congressional 
ower docs not reach the goods at rest, it cannot reach the goods which 
Javo not started, if we are going to considor the goods alone, 

In the Jones-Laughlin case, it seems to mo there is no question what- 
evor relating to the movement of goods. Tho question presented in 
that case was whothor or not the Congress, in tho light of its oxperieneos 
in doaling with labor disputes which threatened an intorruption of 
commerco, is entitled to say that a denial by an employor of tho 
fundamental rights of organization by tho omployees, threatens to 
produco an interruption of commerce or burdons it. 

It was to avoid offect of the dispute that tho court sustained tho 
ower of tho Congress to provont tho conduct that would load to an 
interruption of commoree, That alone is the point upon which tho 
whole case moved. ‘The whole discussion of the charactor of tho opora- 
tions of the Jones-Laughlin Co. was for the purpose of showing its 
offect of the dispute upon the movemont of that commerce. 

T want to call your attention to decisions of the court over and ovor 
again touching upon this phaso. In J/eisler v, Thomas Colliery Co., 
1260 U. S, 245, tho court said: 

If the possibility, or, indeed, certainty of oxportation of any product or article 
from a State dotermines it {o be fn interstate commerce before the commencement 
of its movement from the State— 


Precisely as you havo said, and after it camo to rest— 


it would seem to follow that it fs in such commerce from the instant of its growth 
or production, and in tho caso of coals, as thoy Me in tho ground. ‘The result 
would bo curious. It would nationalize all industries, It would natlonalize and 
withdraw from Stato jurisdiction and deliver to Federal commercial control tho 
tfruits of California and the South, and the wheat of the West and Its meats, the 
cotton of the South, the shoes of Massachusetts and tho woolon industries of other 
States, at the very inception of their production or growth, that. fs, tho fruits 
unpicked, the cotton and wheat ungathered, hides and flesh of cattlo yet “on the 
hoof,’’ wool yet unshorn, and coal yet unmined, because thoy are in varying per- 
soninece destined for and surely to be exported to States other than those of their 
production, 


Senator Bona. Do you know who wrote that opinion? 
Mr. Emery. No. I will bo glad to put that in. I think it was 
written by Mr. Stone. 
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Senator Boran. Just one more question, 

Mr. limeny. Yes. 

Senator Boran. Your contontion is that if that strike or labor 
trouble in the Jones-Laughling case had not taken place in the mines 
where tho ore was produced, it would not have been subject to the 
control of Congress and the decision of the Supreme Court would have 
been differont? 

Mr. Jomneny. Now, you have two casos that answor your question, 
J think. T think you are familiar with both of them, They are the 
two Coronado cases, it the 247 and 257 U.S. In one case the question 
presented was in an action for damages against a union, as to whethor 
or not the purpose of the strikers was to affect or to interrupt or to 
burden commerce, The court said that tho strike was allel local 
and that it neithor interrupted or directly affected or burdened com- 
meree. 

In the second case you have a differont situation. There proof was 
offered that an international union, of which this other union was a 
membor, had taken part in the struggle and had undertaken to say 
that no coal should) move in commorce from those or other mines 
unless their demands wore granted. The intention was to burden 
commerce, to interrupt it, and in the light of that fact the court held 
that the epi eecaRGuAt powor to regulate commerce was involved. 

That is the issue presented by your question, it scoms to mo, 

Senator Bonar, This material which had beon produced in the 
minos was shipped from Pittsburgh to a little town in Pennsylvania, 
the namo of which Edo not remember, whore it camo to arest. ‘hero 
it was manufactured, As far as the raw material was concerned, it 
passed into a manufactured state, ‘Tho Supremo Court held that, 
notwithstanding it had como to a rest at this time, being changed to 
a manufactured article, it was ultimately destined for other points 
and, therefore, camo within the rulo of interstate commerce, 

Mr. Emery, What was that case? 

Senator Bonan, That was tho Jones-Laughlin case. 

Mr. liaeny. Oh. I dony that the implications of that case go to 
the control of material. ‘Thoy go to the protection of the employees 
for tho purpose of prevonting a dispute which would seriously injuro 
commoeroo, tho oxperionce of Congress having been that these Li har 
multiplied whon thoso rights wore donied and where employers refused 
to negotiate with omployees, Congress then Inid upon the employer 
tho aflirmative obligation to negotiate, for the purpose of preventing 
an interruption to commerce. It was 6 course of conduct that was 
mado the subject of regulation, and not the control of the material. 
That was moroly to illustrate tho various interruptions that were 
threatoned. ; 

Sonator Boran, ‘Tho truth is that it is very difficult to harmonize 
the decision in the Jones-Laughlin case with these other decisions you 
havo cited. 

Mr. Eimeny. I do not think so, any more than it is difficult to har- 
monize your position on tho antilynching bill with the position you 
now tako. I thought you had completely demolished that bill, in 
tho light of the casos decided in the reconstruction period that, if 
the Congress undertook to write a criminal law in a State, it had no 
power to do it. It scems to mo in this bill you are reaching toward 
the promiso, without dntering the State, to write a law to control 
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tho creature of the Stato without tho States consent and to control 
the production of an industry which is purely local in all its relations, 

Senator O’Manoney. Aftor all, it comes down moroly to the quos- 
tion of what does or doos not affect national commorco. 

Mr. Emeny. Yes. 

Senator O’Manonny. You are taking the language of this bill and 
building your ense upon the assumption that it is the intention of the 
authors of the bill to stretch ¢ho commerce power beyond the con- 
stitutional definition. Senator Borah and 1 deny the validity of that 
contention, So that whatever argument you are now ‘amiive le merely 
an argument with respect to whether or not a particular dofinition is 
the correct one, You say that is the definition; we say it isnot. We 
proclaim that the only purpose of the bill is to operate within the con- 
atitutional limitation “it the commerce power. Wo sook the broaden- 
ing of that power as set forth in the first place by Jolin Marshall and 
in the lust place by Charles Evans Hughes. Marshallin the Ogden case 
and Hughes in the Jones-Laughlin case. What you are doing is making 
an arguinont based Hi a particular type of interpretation. J have 
no doubt that you will immediately acknowledge that there are certain 
types of production which dv, without any question, affect interstato 
comminree, 

Mr, Emery. 1 do not know of any, Affect it? 

Senator O'Mationny, Yes. 

Mr. Eearny, Yes. If you use the word in that broad senso, 1 agree; 
but when you use it in oa constitutional sense, | disngres with you, 

Senator O'Mauonny, That word is not in the Constitution, 

Mr. Yomeny. No. 

Senator O’Manonny. That is a refinement which was doveloped in 

articular eases Which had to do with the oporation of a partioular law. 
In framing legislation wo cannot look at it from tho point of view of a 
particular cago, but from the point of view of the public intorest as well, 

Mr. Iimery. Yes. If you will permit mo, Iam compolled to judgo 
this bill from the language omployed. 

Senator O'’Manonry., You aro ontitled todo that. As I said bofuro, 
wo may havo used inappropriate language to convey our thought. 

Mr. Ieueny. T do disegroo with your distinction with respect to 
the word “affect,” which the courts have said means a substantial or 
direct. effect upon commerce, which is vory difforent from a remote 
effect upon commerce, It seems to me it is very much like tho man 
who declared there was no differonce betweon a porson in jail and 
one out of it, except that thoy wore on opposite sides of the samo wall, 

Senator O’Manonry. Please do not credit me with that distinction. 
es mt be ascribed to John Marshall, because ho sot it forth vory 

istinetly. 

Mr. Emery. Tf John Marshnll over made any such distinetion as 
that, I never found it. It seoms to mo that if thoro is ono distinction 
that runs through every decision from beginning to ond it is the ono 
I have been trying to suggest betweon production and commorce. 

Senator O'Manonry, Just as an illustration of how theso distine- 
tions wore drawn by the courts, lot mo cito tho caso of Kidd v, Pearson, 
as to how theso declarations by the court ariso. ‘That was a onso in 
which the plaintiff was ongaged in tho manufacturo of beor, and tho 
State passed a law prohi ae its manufacture, So tho plaintiff, 
seeking to evade tho effect of the prohibitory statute, said “We aro 
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engaged in commerce.” ‘The court, in order to sustain the power of 
the Stato to pass the prohibitory law against the matiufacture of it 
particular commodity, handed down a decision that the contention 
of the plaintiff that he was under the commerce clause, and that the 
act of the State was an invasion of the commerce power, was not well 
founded. ‘That decision has been used in other cases. 

Mr. Empey. Tho Veazie-Alour cuse proceded that by 40 years. In 
the Kidd-Pearson case that is a substantial distinction, one involving 
{bs police powor of the Stato to control the manufacture of intoxicating 
iquor. 

if have said enough about the commeres powor as it is omployed 
hero, but Ido want to say a word about the relation of those dofinitions 
fo ono another. fF have spoken of the dofinition of commerce. Tho 
word “corporation” ineludes more than corporations, It includes 
unincorporated bodies, limited partnorships, or associations. An 
association may not bo incorporated, ‘Choro are 10,700 cooporative 
associations engaged ino marketing and purchasing for tho farmor. 
Thoy represent a business of about 2 billion dollars a year, How 
many will come undor the.influonce of this bill depends apon thoir 
assots at a particular time, If within 3 yoars of the offoctive date of 
tho bill thoy had gross assots of the valuo of $100,000, they would come 
andor the bill, Tint valuation is protty small for any manufacturer, 
‘Tho number of omployoos depends upon the charactor of the manu- 
facturing industry. ‘Lhoro are no figures available for limited 
portnorships, 

I want to call attontion to what ongaging in commorce is. I have 
novor hoard in my limited reading & discussion of the suggestion that a 
corporation could be said to be engaged in commerce if by “any 
dovice or moans, direct or indirect, it oxercises or attempts to exercise 
direction or control over # corporation ongaged in Commerce,” 

Sonator O'Manoney. What aro ae reading from? 

Mr. Itmeny. Pago 6 of the bill, under subparagraph (j). The 
purposo of that is to determine when a corporation engages in com- 
merce. You have already defined the word “commorco,” Here you 
undortake a further dofinition, ‘The prospective licensee is also said 
to bo ongayed in commorce if, “for the purpose of controlling or in- 
fluoncing tho managomont of any corporation engaged in commerce, 
it owns stock or sccurities of such corporation, or if by moans of any 
advanco, loan, voting trust or trusts, holding company or companies, 
or any dovico or moans, direct or indirect, it exercises or attempta to 
OXOFCIKO direction or control over the corporation engaged in com- 
morco, 

{ presume, first of all, that the committee will take notice of the 
actual circumstances of business in a time like this. Let us say that 
already a contract has been made, and machinery has been sold. In 
roturn for it other forms of corporate security may be given. <A cor- 
poration may attempt to avoid bankruptcy by offering some of ite 
stock as colfateral, or the creditor corporation may make a loan or 
advanco to tho debtor corporation to protect ita interest in the goods 
sold. ‘There aro thousands of such cases today. 

I call your attontion to this condition, which means that thousands 
of corporations are temporary owners of stock or have made ad- 
vances or loans to other corporations. Under this bill, it makes no 
difference what the purpose may have been. They are often made 
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to keep the business going and employment stabilized. Hundreds of 
millions of dollars are involved in such transactions. 

If a creditor corporation undertakes to control to any extent or 
advise or urge a particular policy upon a debtor corporation, it becomes 
engaged in commerce, under the definition in this bill. That is only 
one example. If a creditor corporation makes a loan to a debtor cor- 
poration, it comes within that unusual definition of commerce. I am 
not taking one idea. I am trying to take the picture as a whole, and 
the conception of commerce underlying it, the powers of government, 
the nature of the subject matter, in an effort to arrive at a definition 
of what engaging in commerce is, and it seeins to me under this bill 
it is quite different from the original John Sharp Williams bill. 

Then we come to the licensing provisions. 

Senator Austin. Before you leave the subject of definitions, do you 
recognize that wherever “person” is used that includes corporations? 

Mr. Emery. The word “person’’? 

Senator Avastin. Yes; in our law. 

Mr. Emery. Well, it does, with respect to substantial constitutional 
rights. The constitutional rights of a corporation for protection to 
its property do not differ from that of a natural person. I observe 
that a recent distinguished Member of the Senate, now on the Supreme 
Bench, Justice Black, in a recent opinion announced that the word 
‘person’ had never been recognized as applicable to corporations 
under tho fourteenth amendment. 

I would like to call the committco’s attention to the fact that ever 
since the foundation of this Government the word “person” has 
included corporations, and that the Supreme Court of the United 
States early rojected tho suggestion that the word “person” did not 
include a corporation. 

Now, may I call attontion to a case that illustrates the point I 
should like to call to the chairman’s attention, the case of The Society 
Jor the Propagation of the Gospel in Foreign Parts v. The Town of New 
Haven (8 Wheaton, 464, Fifth Law Ed., 662). 

Senator Avastin. That related to the early history of Vermont, did 
it not 

Mr. Emery. Yes; it was decided in 1823. In that instance the 
corporation had received a grant of lands from the Crown. Tho 
Legislature of Vermont undertook to confiscate those lands after tho 
Revolution, on the ground that it was a foreign corporation and its 
rights by alionage had been terminated, and that the lands should be 

roperly taken from it and turned over to the town of New Haven. 

he corporation contested that case through Mr. Hopkinson, tho 

osition of Vermont was defended _by Daniel Webster, and Bushrod 
Washington wrote the opinion. Mr. Webster contended that the 
treaty betweon Great Britain and the United States, which was offered 
in evidence in support of the right of the corporation to retain itg 
property, applied only to natural persons and not to corporations. 

Mr. Justice Washington, in writing the opinion, took that very 
question up and first pointed out Mr. Webster’s contention, calling 
attention to the following languago in the treaty of 1704: 

There shall be no future confiscations made, nor any prosecutions commenced, 
against any person or persons, for or by reason of the part which he or they have 
taken in the present war; and that no person shall, on that account, suffer future 
loss or damage, olthor in his person, liberty, or property. 
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Mr. Webster contended that applied only to natural persons. 
Justice Washington goes on to say: 

Now, the parties to that treaty have agreed that there shall be no future con- 
fiscations in any case, for the cause stated. How can this court say that this is 
a case where, for the cause stated, or for some other, confiscation may lawfully 
be decreed? We can discover no sound reason why a corporation existing in 
England may not as well hold real property in the United States, as ordinary 
trustee for charitable or other purposes, or as natural persons for their own use. 

Senator O’Manonry, That case has no application here, unless it 
should be contended that the Federal Government has no authority, 
under the commerce clause, to control the nature, the structure, tho 
powers, or responsibilities of corporations engaged in commerce. 

Mr. Emery. I want to call your attention to what I think is the 
limit of that power, I would like to call your attention first to another 
statement from this ancient case, where the court said: 

But if it be true that there is no difference between a corporation and a natural 
person, in respect to their capacity to hold real property; if the civil rights of both 
are the same, and are equally unaffected by the dismemberment of the empire, it 
is difficult to perceive upon what ground the civil rights of a British corporation 
should be lost. as a consequence of the Revolution, when it is admitted that 
those of an individual would remain unaffected by the circumstance. 

Ho then holds that the word “person” in the treaty includes artificial 
as well as natural persons. 

Let ime call attention the fact that the method by which this law 
is to be enforced is through the Federal Trade Commission, with the 
requirement that all corporations, associations or limited partnerships 
who consider entering into interstate commerce shall apply for and 
receive a license, srithont which they may not engage in such com- 
merce, and that the conditions of the license are to be fixed by statute. 

In your former bill you gave discretionary authority to the Federal 
Trade Commission to add such further conditions to the license as were 
necessary to affect the purposes of the act. That you havo dropped. 

Now, tho right to a license, which may not be granted if the appli- 
cant has heretofore engaged in any acts prohibited by the antitrust 
acts, must rest upon the regulatory authority of the licensor. If that 
does not exist, it cannot be sustained. If what we havo said with 
respect to the commerce clause be true, then the requirement of the 
license is not an exercise of valid authority. 

Of the 10 conditions attached to the license, 8 are not in any 
way directly related to trade or commerce. They relate to a variety 
of subjects which have absolutely no connection or a remote relation 
to trade or commerce. ; 

r. Reed in his testimony suggested an idea, which I perceive 
Senator O’Mahoney has adopted, to the effect that the Congress 
should endow the board of directors of every corporation with author- 
ity to accept any restrictions which Congress might make, without 
referring the same to the stockholders. This seems to me to be rather 
a departure from your democratic ideas, by which you give the direc- 
tors a power which you do not give to the stockholders. Much of 
yous complaint has been that the directors are doing things the stock- 

olders do not want done. I doubt your power to change the corpora- 
tion without tho consent or knowledge of the stockholders. I will 
call your attention to what the Supreme Court said about that. 
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Tho conditions of the liconse to which I have referred are written 
into section 5, and are apparently final; but in section 7 we find that 
all unlicensed corporations or associations may be brought within tho 
provisions of the act, if it be found that they have an advantage in 
competition over the licensed corporations, or if the conduct of their 
business is not in accordance with tho rules laid down for the liconsed 
corporations. Then, upon notice and hearing, tho Commission is 
empowered to bring them within the licensing provisions. 

Now, with respect to tho application for license, theo Commission 
may reject every application in respect to which it is found there has 

een some violation of the antitrust laws. So that overy corporation 
faces the prospect that such a chargo may bo brought against it. 
Among the conditions of the license are not only all tho rules that 
apply to the antitrusts acts from the Sherman Act to thé Robinson- 
Patman Act, but the now phraso that has not received judicial intor- 
pretation of “unfair and fraudulent practices.” 

With respect to corporations under section 7, I notice the powor of 
the Commission is difforent from that elsowhere granted. Kitor the 
Commission has granted a license in certain cases it may, without 
application to the Attorney General, revoke those licenses at any time, 
and has the final power to do it. You will find that in section 7, 
page 15: 

The Commission may at any time, upon such notico and in such manner as tt 
shall deem proper, modify or act aside in whole or in part, any ordor issued by tt 
under this sestion, and any such order may, upon petition of the corporation to 
which such order fs directed, bo reviewed, in {he samo manner, so far as applicable, 
as is provided in the case of an order issued by the Commission under section 5 
of the Federal Trade Commission Act, as amonded. 

That does not require tho intervention of the Attornoy Genoral. 
The power is vested oxclusively in the Federal Trade Commission. 

Finally, I want to call your attention to the penaltics in this act. 
Thore are at least 15 distinct penalties of the most drastic charactor 
that may be visited Bpon corporations, their officers or directors. 
Certainly, in the long list of penalties provided there, nothing has 
been overlooked, with the possiblo exception of capital punishment, and 
IT presume that was impossible since the corporation was fictitiously 

resumed immortal. It may, howover, be dismembered and oxiled 
rom business. Its officors, 1f chiefly responsible for violations, may 
be dismissed from all business life, and can never be employed by any 
corporation engaged in interstate commerce as an officer or director. 
The violating corporation cannot even suo in the Federal court in 
behalf of its stockholders to recover property belonging to them or 
damages that may be theirduc. But the stockholders and employees 
will also bo tho victims. Tho corporation officers and directors may 
be fined or imprisoned or dismissed from employment. The corpora- 
tion itself may be fined a percentage of its capital stock. The amount 
of that has been loft blank. In the John Sharp Williams bill it was 
10 percent. Perhaps the Senator is in 2 more generous framo of mind 
and will make it less, 

Tho revocation of a license means the exile of the corporation from 
business. It means its dismissal out of business life. tf it no longer 
produce: and engages in commerce, the stockholders may suffer tho 
oss of their property and the em loyees their jobs. These punish- 


ments are inflicted upon tho stockholders and employees, upon the 


ee wee etter eine at 
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innocent as well as the guilty, for the commission of offenses with 
which they had no connection and of which they had no knowledge. 
It is the most drastic body of penalties found in any Federal proposal, 

Finally, the Commission has almost unlimited discretion and power 
to supervise and exainine the oporations of every corporation engaged 
in business, for the purpose of effectuating the purposes of tho act. 
However mild the distinguished chairman may be, I have in mind 
some of the drastic actions taken by other administrative bodies, 
Tho whole corporate business of the country would live under the 
continual scrutiny of tho Trade Commission, in respect to which 
there is no limit upon the inquisitorial powor of the Commission. 
Tho most confidential matters, sought to be protected by the fourth 
amendment, are exposed here without any protection whatever. 
The officers and employees of the Commission may become possessed 
of trade secrets of the highest importance to every business in the 
United States. But nowhere is their betrayal made punishable. 

While there is much moro that could be said, I will not go further 
exon to take up the final objection, as to whether Congress may 
validly undertake to exorcise the authority proposed in the manner 
contemplated to effect a compulsory reorganization of State organiza- 
tions, corporations, and associations without the consent of the State. 
What is proposod here, as I have said, is the compulsory reorganiza- 
tion of overy State creation. 

Senator Austin. ‘l’o what section do you rofor? : 

Mr. Emery. I am referring now to the conditions of section 5, 
beginning with subparagraph (@) and continuing to (k). Every cor- 
poration or organization which does not operate in the manner pro- 
vided in those sections must reorganize as a condition of obtaining a 
Federal license. 

Let me call your attention to the further fact, and I do not know 
whether it has beon brought to your attention or not, but I think it is 
very important; that where a license is revoked or an applletion is 
not granted, especially in the latter case, there is the uopee authority 
to again receive the application and grant it if the applicant complies 
with the conditions required by the Commission. Of course, you will 
realize that, as a condition of granting o license, the applicant must 
not only furnish tho information required in section 3, but it is specified 
in great detail, and would involve considerable oxpense. All the 
information that may be required is not enumerated there, because 
the Commission is authorized to require any further information it 
ae necessary in the public interest and to effectuate the purposes 
of the act. 

I want to call attention to the further. extraordinary provision that, 
when a license has been revoked, tho Commission may reissue such 
license if satisfactory evidence be presented of tho willingness and 
capacity of the licensee to comply, with the conditions, required 
including the making of suitable restitution by the licenseo as deter- 
mined by the Commission to any partics who may have been adversely 
affected by the violation for which the license was revoked. The 
word “restitution”? must mean one of two things or both. It must 
mean in case of an employee affected by the first two provisions of 
section 5 who may have been discharged or lost his job, or denied the 
right of organization, to be reinstated. In the second place, it must 
mean, with respect to other corporations adversely affected by the 
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violation of the licensing provisions, that the Commission has the 
right to grant without a jury such restitution and assessed damages 
against the corporation for any injury it may have done to com- 
petitors as a result of the violation of the license. Here is an extra- 
ordinary judicial power conferred upon the Commission to assess 
damages as a condition of renewing the right to engage in commerce. 

Let me turn to the quesvion of the right of the Federal Govern- 
ment, on the strongth of the commerce clause, to prescribe conditions 
for tho organization of those corporations of the States. We recog- 
nize the right of Congress to regulate and to control the operations 
of a corporation while engaged in commerce to the extent that it is 
an instrumentality of commerce, but to the extent that it is not an 
instrumentality of commerce it is not subject to such regulation. 

do not think that distinction is more clearly made than in the 
Employers’ Inability cases (207 U. S.), whore an act was held invalid 
because it undertook to regulate the purely local affairs of a railroad 
company which was otherwise an instrumentality of interstate com- 
merce, but, nevertheless, said the court, the right to regulate the rail- 
road while engaged in commerce does not extend to the regulation 
and control of its purely local affairs. That opinion was written by 
Chief Justice White. <A second act cured that defect. 

In 1935 Congress passed tho Homo Loan Act, and among tho pro- 
visions of the fifth section was one to the effect that the membors of 
the Fedoral loan bank or building and loan association could become 
members, if they so desired; but all the members of these banks would 
be transformed into Federal Building and Loan Associations upon 
the vote of 51 percent of the stockholdors present at a meeting called 
for that purpose. 

Certain building and loan associations in Wisconsin availed them- 
selves of that abana and became mombers of the home loan 
bank as Federal associations. The result was a controversy with 
the State of Wisconsin, participated in by the State banking com- 
missioner and the Federal authorities. ‘Uho commission applied for 
an order to deny tho right of the Fedoral Government to transform 
thosa building and loan associations into Fedoral corporations. Thore 
wero two suits brought by the building and loan associations. Thoro 
were threo suits brought by tho State banking commissioner attackin 
the proceedings by which the State associations became Federa 
associations, 

Mr. Justico Cardozo wrote the unanimous opinion of the Court. 
I want to call attention to some of tho things he stated in that opinion. 
He said Congress could create building and loan associations for its 
own purpose, it could create any instrumentality that was rightfully 
adapted to tho performance of its purpose. He said it was ovident 
that Congress intended to occupy the field to the exclusion of tho 
States. Ho said: 

The Home Owners Loan Act, to tho extent that it permits the conversion of 
State associations into Federal ones in contravention of the laws of the place of 
wee penton: is an unconstitutional encroachment upon the reserved powers of 


That is the tenth amendment. 
“If” says the Court, ‘section 6 (i) may be upheld when State laws 


are inconsistent’’— 
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That is the conversion of State associations into Federal associations 
by a voto of 51 percent of the stockholders without the consent of the 
State— 
any savings bank or insurance company as well as any building and loan associa- 
tion may be converted into a savings and loan association with a charter from the 
central government, provided only that 51 percent of the shares represented at a 
meeting vote approval of the change. Indced, as counsel for the petitioners 
insisted at our bar, the power of transformation, if it is adequate in such conditions, 
is not confined to building and loan associations or savings banks or insurance 
companies or to members of the homo loan bank, except by the adventitious fea- 
tures of this penticulee enactment. It extends in that view to moneyed corpora- 
tions generally and even to other corporations if Congress chooses to convert 
them Into creatures of the Federal Government. Compulsion, by hypothesis, 
being lawful, the percentage of assenting shares voted in a given instance or 
exacted by a given statute assumes the aspect of an accident. Fifty-one percent 
is the minimum required here. Another act may reduce the minimum to 10 per- 
cent, or oven 1, or dispense with approval altogether. If nonassenting share- 
holders or creditors were partics to these sults, the question would be urgent 
whether property interests may be so transformed consistently with the restraints 
of the fifth airendment. Shareholders and ereditors being absent, we have instead 
the question whether consistently with the tenth amendment, the change may be 
made under license of the central government against the protest of the State. 

Tho critical question, 


says the court, 


is whether along with such a power there goes the power also to put an end to 
corporations created by the States and turn them into different corporations 
created by the Nation. 

That is precisely what this bill proposes to do, and to do it under 
the commerce power, and to do it not by a vote of the stockholders, 
but to empowor the directors to accept any restriction Congress may 
place upon State corporations, without the consent or approval of the 
stockholders. 

Furthermore, it is provided in section 3 as an indispensable condition 
of application that board of directors must certify to the Commission 
that they accept any future restriction that Congress may place upon 
the operations of the corporation. I submit that if any future limi- 
tations Congress may place upon the corporation aro valid and the 
directors may consent thereto without the approval of the stockhold- 
ors, then the right tc object to an invalid restriction is waived by such 
a surrendor of corpcrate power and the corporation may not protest 
an invalid act by the Congress. The court goos on in the Wisconsin 
case abovo referred to and says: 

In its iar Henn of quasi-sovereign, the State repulses an assault upon the quasi- 
public institutions that are the product and embodiments of its statutes and its 

olicy, Finding them about to deviate from the law of their creation, it is met 

y the excuse that everything done or purposed is permite’ by an act of Congress. 
The excuse is inadequate unless the power to give absolution for oversteppin 
such restrictions has been surrendered by the States to the Government a 
Washington. 

Tho proposal in this bill is the authority to transform a State cor- 
poration into a Federal corporation. It is true that the Interstate 
Commerce power was not an issue in the Wisconsin case, but what was 
an issue was the power of Congress to change a State instrumentality 
into a Fedoral creature, just as you are undertaking here to control 
and reorganize these corporations in order to regulate commerce, In 
the Wisconsin caso it was done for tho purpose of executing an other- 
wise lawful policy, without the consent of the State. And there 
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Justice Cardozo, who certainly will always be regarded as a most 
progressive member of the Court, said you cannot seize or reorganize 
@ corporation created by the State without the consent of the State. 
Least of all can you do it by simply permitting a small percentage or 
even a majority of stockholders or directors to determine the change, 
when the State is left out. 

Senator O’Manoney. You have come to the conclusion that a 
State, having created a corporation for the purpose, let us say, of 
engaging exclusively in interstate and foreign commerce, and having 
accepted that corporate instrumentality in operation, it thereafter is 
impossible for the Federal Government by act of Congress to impose 
any restrictions upon that corporation with respect to its corporate 
status. 

Mr. Emery. I did not say anything of the kind. 

Senator O’Manoney. I want to find out to what extent you go. 

Mr. Emery. My point of view is that of the Supreme Court. It is 
not my view. 

Senator O’Manoney. Will you state your view? 

Mr. Emery. Yes. My view is that no State, under any circum- 
stances, could create a corporation to engage exclusively in interstate 
commerce, under any conditions that Congress might validly provide. 
Tho control of Congress over interstate commerce I do not question. 
What I do question is the right of Congress, under the guise of regu- 
lating commerce, to regulate the conditions of production and the 
relations that arise in production, because the corporation while 
engoged in production may intend to engage in commerce. 

nator O’Manoney. Of course, I recognize that contention. 
That is not my question. I am asking you one question and you are 
giving me the answer to another. 

Mr. Emery. I answered the first question. 

Senator O’Manoney. Not very clearly. At least, it did not get 
over to me. I am trying to determine whether or not you entertain 
the view that, if the State has in the first instance created a corporation 
to engage in interstate commerce and nothing else, and has given that 
corporation, as, of course, it would necessarily have to do, a certain 
corporate existence, and thereafter the Federal Government undertook 
by statute to lay down certain conditions with respect to its corporate 
status, under that decision of the Surpeme Court Congress would not 
have that power? 

Mr. Emery. The answer I gave—— 

Senator O’Manoney (interposing). I did not quite get it. 

Mr. Emery. The answer I gave was that I cannot conceive of a 
State creating a corporatién to engage in interstate commerce in 
conflict with any regulation of commerce in the field of Congress. 

Senator O’Manoney. And you have told us why you do not think 
that, because it is an exercise of the regulation before the existence 
of the corporation. 

Mr. Emery. It makes no difference whether it was before or after. 

Senator O’Manoney. That is what I wanted to get. 

Mr. Emery. Not the slightest. : 

Senntor O’Manoney. Thank you. You have answered it very 
clearly. 

Mr. Emery. Yes, That concludes any statement I have at this 
time, 
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Senator O’Manoney. Do you care to ask any questions? 

Senator Austin. No. Mr. Emery has made a very fine statement 
that has interested me greatly. 

Senator O’ManoneEy. It has been very interesting to all of us. 

Mr. Emery. I would like to call attention to another matter which 
I think is important in this connection, and that is the question of 
the concentration of wealth and the necessity of control of monopoly. 
The first and important thing is to define monopoly, so we will not 
be confused. I would undertake to defend anywhere a monopol. 
which offered superior service and quality at lower prices, and whic 
by attaining thus size and strength has the efficiency to overcome its 
competitors. 

Senator O’Manoney. I do not think you will find much dispute 
about that. 

Mr. Emery. Tho second question is whether there ought to be a 
limit placed upon corporations on account of their mere size or wealth, 
and what ought to be such limit. It is a very serious question. I 
think a still moré serious question is not who owns and operates 
property but who consumes the product. I assert that the question 
of who consumes the product is of superior importance to who owns 
it. My notion of that matter corresponds to the view of a distin- 
guished justice of the Supreme Court and writer on many economic 
matters, Mr, Justice Holmes. In one of those rare statements in his 
Collected Legal Papers he discussed that very question and said: 


The real problem is not who owns, but who consumes, the annual product. 
Tho identification of these two very different questions is the source of many 
fallacies and misleads many workingmen. ‘The real evil of $50,000 balls and 
other manifestations of private splendor is that they tend to confirm this con- 
fusion in the minds of the ignorant by an appeal to their imagination, and make 
them think that the Vanderbilts and Rockefellers swallow their incomes like 
Cleopatra’s dissolved pearl. The same conception is at the bottom of Henry 
George's Progress and Poverty. He thinks he has finished the discussion when 
he shows the tendency of wealth.to be owned by the landlords, He does not 
consider what the landlords do with it. 

I conceive that economically it does not matter whether you call Rockefeller 
or the United States owner of all the wheat in the United States, if that wheat is 
annually consumed by the body of the people; pe that Rockefeller, under the 
illusion of self-seeking or in the conscious pursuit of power, will be likely to bring 
to bear a more poignant scrutiny of the future in order to get a greater return for 
the next year. 

If then, as I believe, the ability of the ablest men under the present regime is 
directed to getting the largest markets and the largest returns, such ability is 
directed to the economically desirable end. 

It follows from what I have said that the objections to unlimited private owner- 
ship are sentimental or political, not economic. Of course, as the size of a private 
fortune increases, the interest of the public in the administration of it increases. 
If a man owned one-half of the wheat in the country and announced his intention 
to burn it, such abuse of ownership would not be permitted. The crowd would 
kill him sooner than stand for it. 

But it seems to me that if every desirable object was in the hands of a monopo- 
list, intent on pettnk all he could for it (subject to the limitation that it must be 
consumed, and that it might not be wantonly destroyed, as, of course, it would 
not be), the value of the several objects would be settled by the intensity of the 
desires for them respectively, and they would be consumed by those who were 
able to get them and that would be the ideal result, 


I think that is very interesting coming from one who seriously 
considered tho issue raised here. 

Senator Austin. We have had some witnesses who have attacked 
bigness alone, without regard to other factors. It had occurred to 
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mo, and I think to every momber of this committee, that before wo 
pacout bigness we ought to study the relation of bigness to other 
actors. . 

Mr, Emery. You could not have built the Panama Canal with o 
hand shovel. 

Senator O’Manoney. I think it must be recognized by every ob- 
server that in our modorn life it has become necessary to find a» means 
whereby the collective resources of the peoplo may be used for their 
benefit, and the corporation has aidoubesilly been one of the most 
successful instrumentalitics for that purpose. ‘The question of 
whether a corporation as such is good or bad is not before us. Neither 
is the question of sizo before us. ‘Tho question is whether or not 
Congress shall take any further action to do what I understood you 
to say you havo always contended should be done—to prevent the 
violation of the antitrust laws. ‘There is a very substantial body of 
opinion in the country, based upon experionce, to the offect that 
restraint of trade continues despite the antitrust laws; that certain 
leadors of business and certain corporations use the corporate device, 
not alono for the purpose of efliciontly promoting production, but for 
tho purposo of restraining competitors by unfair mothods from exer- 
cising thoir right to produce. ‘That has been called to your attention, 
of course? 

Mr. Emery. Cortainly. 

Senator O’Manoney. If I understood your statement correctly, tho 
National Association of Manufacturers has always desired to be help- 
ful in the enforcemont of the antitrust lews in these respects. Of 
course, we necessarily find some difference of opinion in the popular 
mind as to what monopoly is; but I do not think there is a substan- 
tial disagreomont about tho meaning of monopolies among members 
of the legislative body. We all recognize that thero are natural 
monopolies; that thore are monopolies granted by law for beneficial 
purposes. Wo must all realizo that monopoly is sometimes good, 
upon the basis of efficiont servico and nothing else. Nobody com- 
plains about that. Cortainly I do not complain about the expansion 
of business, so long as it is a proper exerciso of human ingenuity. 
But I think the condition in which tho country finds itself certainly 
must awaken in the mind of every group the thought that we must 
find some way to prevent these abuses, which in the minds of a great 
number of our citizens has been the cause of a very serious condition 
which confronts us. 

Mr. Emery. They may have contributed to it. Many factors con- 
tributed to it. I do not think we can attribute that situation to any 
one thing. Let me call attention to the fact that the statutes against 
crimo have increased in number, the poualties for crime have multi- 
plied enormously, but crime continues to increase. 

I havo no doubt that in our economic growth violations of the anti- 
trust laws haveincreasedinnumber. I think what we need, and I know 
what many say we need, is intelligent and efficient enforcement of the 
antitrust laws. There is a request for improvement in their adminis- 
tration, and I think an investigation by a joint committee of Congress 
into the whole subject of antitrust legislation would be a valuable and 
helpful thing. Then such inquiry would develop much experience and 
many views. We have not had such an inquiry since 1911, when 
Senator Cummins with the very able Interstate Commerce Com- 
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mittee mado an investigation that extended over 2 years and published 
a most valuable report and made recommendations which I think 
would have been most helpful, if they had been accepted. But 
nothing grow out of that until the enactment of the Federal Trade 
Commission Act and the Clayton Act 4 years later. 

Senator O’Mauoney. We all recognize that it is a very serious 
problem. 

Mr. Iimeny. I think it is a serious problem of enforcement, which 
I do not think is effectively executed. The witness from the Federal 
Trade Commission who appeared before you commented upon that 
very fact. We have had a lot of discussion and debate, particularly 
from those charged with their enforcement, without action on their 
part to effectively enforce them. 

Senator O’Mauonry. As I pointed out yesterday, it is a very 
difficult thing to effectively enforce the antitrust laws when you pro- 
ceed after the offense has been committed. 

Mr. Emery. You had a very recent example of that. 

Senator O’Manonry. Yes; very unusual, 

Mr. Emery. You had a tremendous record of enforcement when 
you had the capacity to do the job. 

I would like to closo by saying I hope you realize the serious effect on 
the business world at this time of promoting a reorganization of the 
corporate business structure as a condition of further engaging in 
commerce. 

I should like to submit for your record a few excerpts from decisions 
of the Supreme Court of the United States bearing upon the questions 
that have been discussed hore. They are very briof 

Senator O'Manongry. They may be incorporated in tho record. 

(Tho document reforred to is here set forth in full, as follows:) 


The first case to come before the Supreme Court in which that learned Court 
even attempted to interpret the commerce clause of the Constitution was Gibbon 
v. Ogden (9 Wheat. 1), in which Chief Justice Marshall defined commerce as 
“traftio and intercourse,” and further said that the clause did not comprehend 
that commerce which is completely internal and carried on between man and 
man in a State, or between different parts of the same State and which does not 
extend to or affect other States. 

In Coe v. Errol (116 U. 8. 517), the Court said: 

“There must be a point of time when they cease to be governed exclusively by 
the domestic law and begin to be governed and protected by the national law of 
commercial regulation, and that moment scems to us to be a legitimate one for 
this purpose, in which they commence their final movement for transportation 
from the State of their origin to that of their destination. * * * ntil then 
it is reasonable to regard them as not only within the State of their origin, but as 
a part of tho general mass of the property of that State, subject to its 
jurisdiction, * * *.” 

In Kidd v. Pearson (128 U.S. 1) the Court held that manufacturing is not inter- 
state commerce and said: 

“If it be held that the term includes the regulation of all such manufactures as 
are intended to be the subject of commercial transactions in the future, it is impos- 
sible to deny that it would also include all productive industries that contemplate 
the same thing. ‘The result would be that Congress would be invested, to the 
exclusion of the States, with the power to regulate, not only manufactures, but algo 
agriculture, horticulture, stock raising, demestic fisheries, mining—in short, 
every branch of human industry. For is there one of them that docs not contem- 

late, more or less clearly, an interstate or foreign market? * * * The power 
ing vested in Congress and denied to the States, it would follow as an inevitable 
result that the duty would devolve on Congress to regulate all of these delicate, 
multiform, and vital interests—interests which in their nature are and must be, 
local in all the details of their successful management. * * * Any movement 
toward the establishment of rules of production in this vast country, with its many 
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different climates and opportunities, could only be at the sacrifice of the 
peculiar advantages of & large part of the localities, In it, If not of every one 
of them. » 

In Delaware, Lackawanna & Western R, BR. Co. v. Yurkonis (238 U. 8. 439) 
the Court sald: 

“The mere fact that the coal might be or waa intended to be used in the conduct 
of inferatate eommerce after the same was mined and transported did not make 
the injury one recelved by the plaintiff while he was engaged tn interstate com- 
meree, ‘The injury happening when plaintill was preparing to mine the coal was 
not an injury happening in interstate commerce, and the defendant was not then 
carrying on interstate commerco, ee 

In Hammer v. Dagenhart (247 U. 8. 251) the Court said: 

“The making of goods and the mining of coal are not commerce, nor docs tho 
fact that these things aro to be afterward shipped or used in interatate commerce, 
make their production a part thereof. * *  * 

© When the commerce begins is determined, not by the character of the com- 
modity, nor by the intention of the owner to transfer it to another State for sale, 
nor by his preparation of it for tranaportation, but by its actual delivery to a com- 
mon carrier for transportation, or the actual commencement of ita transfer to 
another State’ (Mr, Justice Jackson in Jn re Green, 62 Federal Reportor 113). ‘his 
poneiple has been recognized often in this court (Cue v. Lrrol, 116 U.S. 617; 

Jacon v. Lilinots, 227 U.S. 504, and enses cited). If it were otherwise, all manu. 
facture intended for interstate shipment would be brought under Federal control 
to the practical exclusion of the authority of the States, a result certainly not 
contemplated by the framers of the Constitution when they vested in Congress 
eae arity to regulate commerce among the States (Ardd v. Pearson, 128 

In Crescent Cotton Oil Co. v. Aftss. (267 U. 8. 129) the Court held that the 
ginning of cotton was not interatate commerce, 

In Heisler v. Thomas Colliery Co. (260 U. 8. 245) the Court said: 

“Tf the posstbility, or, indeed, certainty of exportation of a product or article 
from a State determines it to be in interstate commerce before the commence- 
ment of its movement from the State, it would scem to follow that {ft ts in such 
commerce from the {nstant of {ts growth or preston, and in the case of coals, 
aa they lie in the ground. The result would be curfous. It would nationalize 
all industries, it would nationalize and withdraw from State jurisdiction and 
deliver to Federal commercial contro! the fruits of California and the South, the 
wheat of the West and {its meats, the cotton of the South, the shoes of Massa- 
chusetts, and the woolen industries of other States, at the very inception of their 
production or growth, that fs, the fruits unpicked, the cotton and wheat un- 
gathered, hides and flesh of cattle yet ‘on the hoof,’ wool yet unshorn, and coal 
ve unmined, because thoy are in varying person tges destined for and surely to 

6 exported to States other than those of their production. 

“However, we need not proceed further in speculation and argument. Inge- 
nuity and imagination have been exerolsed heretofore upon a like contention. 
There is temptation to it in the relation of the States to the Federal Governinent, 
being yet superior to the States in instances, or rather, having spheres of action 
exclusive of them.” 

In Oliver Iron Mining Co. v. Lord (262 U. 8. 172) the Court sald: 

“Mining is not interstate commerce, but, liko manufacturing, is a local business 
subject to local regulation and taxation.” 

In Utah Power & Light Co. v. Pfost (286 U. 8. 165) the Court said: 

“Without regard to the apparent continuity of the movement, appellant, in 
effect, is engaged in two activities, notin one only. So far as it produces electrical 
energy in Idaho, its business is purely intrastate, subject to State taxation and 
control. In transmitting the product across the State line into Utah, appellant 
is engaged in interstate commerce, and Stato legislation in respect thereof is 
subject to the paramount authority of the commerco clause of the Feceral 
Constitution, * * *” 

In Chassanoil vy. Cily of Greenwood (201 U. 8S. 584) the Court, speaking through 
Mr. Justice Brandies, said: ; 

“Ginning cotton, Seonsr orig it to Greenwood, and warchousing, buying, and 
compressing it there, are each, like the growth of it, steps in preparation for the 
sale and shipment in interstate or foreign commerce. But cach step prior to the 
sale and shipment is a transaction local to Mississippi, & transaction in intrastate 
commerce. 
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In ntmerous other decisions the Supreme Court has held that a transaction 
strictly between citizens of the same State, not NE the clear intent to 
interfere with or burden interstate commerce is not within the regulation of 
Congress under tho commerce clause, 

One of the enrly cases decided by the Supreme Court was Veazie vy. Moor (55 
U. S. 667, 67, and tho Court, fn discussing the history and purposo of the 
commerce clanec, sald: 

‘bhe phrase can never bo applied to transactions wholly internal, between 
citizens of the same community, or toa policy and lawa whose ends and purposes 
and operations aro reatrieted to the territory and sofl and jurisdiction of such 
community, Nor can it be properly concluded, that, because the products of 
domestic a in agriculture or manufactures, or in the arts, may ultimately 
become the subjects of foreign commerce, that tho contro) of the means or the 
encouragoments: by whieh enterprise is fostered and protected, is ltegithnately 
within tho fimport of the phrase ‘foreign commerco,’ or fairly implied In any in- 
veatiture of the power to regulate such comunerce, A pretension as far-reaching 
as this, would extend to contracts between citizen and citizen of the same State, 
would control the pursults of tho planter, the grazlor, the manufacturer, the mo- 
chante, the fmimense operations of the colilerles and mines and furnaces of the 
country; for there is not one of these avocations, the results of which may not 
become the subject of foreign commerce, and be borno either by SEES: canals, 
or rallronda, from point fo point within tho several States, toward an ultitnate 
destination, like the one above mentioned, Such a pretension would effectually 
yrevent or paralyze every effort at, internal Riapey etal by the several States; 
or it cannot be supposed, that the States would exhaust their capital and their 
credit In the constriction of turnpikes, canals, and railroads, the remuneration 
derivable from whieh, and all control over which, might be immediately wrested 
from thom, becattae such public works would bo facilities for a commerce which, 
whilst availing itself of those facilities, was unquestionably internal, although 
intermediately or ultimately it might become foreign. 

"The rule here given with respect to the regulation of foreign commerce, 
equally oxcludes from the regulation of commerce between States and the Indian 
tribes the control over eh Bat canals, or railroads, or the clesring and deepen- 
ing of watercourses exclusively within the States, or theo management of the 
transportation upon and by means of such improvements. In trath, the power 
vested in Congress by article first, section 8, of tho Constitution, was not de- 
Blane to operate upon matters like those embraced in the statute of the State 
of Maine, and which are essentially local in their nature and extent. The design 
and object of that power, as evinced in the history of the Constitution, was to 
establish n perfect equality amongst the several States as to commercial rights, 
and to prevent unjust and invidious distinctions, which local jealousles or local 
and partial interests might be disposed to introduce and maintain. These were 
the views pressed upon the public attention by the advocates for the adoption 
of the Constitution, and in accordance therewith have been the expositions of 
this instrument propounded by this court, {n decisions quoted by counsel on 
eithor side of this cnuse, though differently pepe by them.” 
foes pene Court in U. S. v. Dewitt (76 U. 8. 41), in discussing the commerce 
clause, said: 

“But this oxpress grant of power to regulate commerce among the States has 
always been understood as limited by its terms; and 4s 4 virtual denial of any 
power to interfere with the internal trade and business of the separate States; 
except, Indeed, as a necessary and proper means for carrying into execution some 
other power oxpresal Aertel or veated.”” 

In the Trade-Mark Cases (100 U. 8., 82, 96) the Court said: 

“When, therefore, Congress undertakes to enact a law, which can only be 
valid as a regulation of commerce, it is reasonable to expect to find on the face 
of the law, or from ite casential nature, that it is a regulation of commerce with 
foreign nations, or among the several Btates, or with the Indian tribes. If not 
80 limited, it is in excess of the power of Congress. If its main purpose be to 
establish a regulation a las to all trade, to commerce to all points, especially 
if it be eppatent that it is dealphed to govern the commerce wholly between 
itlzens of ho same State, it is obviously the exercise of a power not confided to 

ngress. 


Senator O’Manoney. The committee will stand in recess until 3 


o’clock this afternoon. 
(Whereupon, at 12:30 p. m., @ recess was taken until 3 p. m.) 
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AFTER RECESS 
At the expiration of the recess the hearing was resumed, as follows: 
STATEMENT OF WILLIAM B. HARRISON, LOUISVILLE, KY. 


Senator O’Manoney. You aay process Mr. Harrison. First 
give your name and residence, and whom you represent. 

Mr. Harrison. My name is William B. Harrison, Louisville, Ky. 
I represent the Louisville Industrial Foundation, a Kentucky corpo- 
ration, to which I shall refer in a moment. Also the Mangler Co., of 
Louisville, with other plants throughout the United States. Also 
B. L. Avery & Sons Co., with principal offices and plant in Louisville. 
I happen to be president of the first-named corporation, a member 
and chairman of the executive committee of the second, and a director 
of the third. 

The Louisville Industrial Foundation had its capital stock sub- 
scribed about 21 or 22 years ago through popular subscription. It is 
@ nonprofit organization, designed to assist small industries to expand, 
and to encourage them to move in the industrial area around Louis- 
ville. In pursuance of that policy we have about half a million 
dollars invested in a dozen small industries, ranging anywhere from 
$15,000 to about $100,000 as the highest. As I have said, the 
organization is a nonprofit organization. ; 

have tried to come here in the capacity of a layman, certainly 
not an expert, to try to give the committee the layman’s viewpoint 
of this bill as it strikes us, without any great statistical preparation. 
I can say that those with whom I have discussed the bill are lay people, 
and their attitude is one of puzzlement and confusion. J do not think 
they realize what the bill is all about, and they are not certain where 
the bill is going to lead them. 

In the first place, if the bill is designed to control or direct itself 
against so-called big business, it certainly has overshot the mark in 
that respect. Gross assets of $100,000 in a corporate set-up, particu- 
larly » manufacturing set-up, is a very small layout. It probably 
would employ from 25 to 50 men and do a volume of business of per- 
haps around $150,000 a year. The words “gross assets” are used, and 
I assume that means gross assets instead of net corporate assets. All 
of the dozen small companies that our concern is in have gross assets, 
and have had for the past 3 years, in excess of $100,000. 

The bill indicates that where o corporation not under the terms of 

the bill is interfering disadvantageously with the business of a licensed 
corporation, then it may be brought into the licensing picture, but 
we have nothing to indicate whether that interfering corporations 
shall be a $100,000 corporation or not, leading us to feel that perhaps 
that is indicative of some future effort to bring into the bill corpora- 
tions not engaged in interstate commerce. Perhaps that is not so 
intended. If it is not, I think it should be clarified. 
’ If the bill is designed to be a protection to stockholders it certainly 
works both ways, because the implications and possibilities in the 
denial of a license as provided in section 4, and in the action to revoke 
a license as provided in section 8, and the feature of restitution pro- 
vided in section 9, are all beyond the immediate control of the stock- 
holders, and tend to destroy the corporation and, of course, destroy 
the interests of the stockholders. 
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The severe individual ea provided for in the bill came with a 
considerable shock to thosa who read them. The provision for a 

enalty of a Doreen ties of the capital, of course, falls on the stock- 
folders themselves. That is provided for in section 18. It must be 
remembered that capital is not in cash. Capital is in plants and 
buildings and equipment and inventories and accounts receivable. 
In fact, some good operators keep as little cash on hand as possible, 
preferring to revolve it in the business. A severe penalty of that 
nature could wreck a company. 

If the bill is designed to give a greater voice in the control of the 
company’s affairs to stockholders, it endeavors to do that in one respect 
by providing for a vote of the stockholders before any profit sharing or 
bonus plans are adopted for executives or directors. Tt does not give 
tho stockholders any voice in any other type of bonus offered to other 
employees, which runs into very large sums of money in many in- 
sterices. The stockholders, of course, are completely deprived of a 
voice in respect to the application of a license, and also in the future 
congressional limit set upon the charter. That is left to the board of 
directors. 

If the bill is designed to protect labor, it seems to the layman that 
the Wagner Act is in effect and was set up for that purpose. If it is 
desiened as a protection for future investors, it would seem to the 
layman that the Securities and Exchange Commission has been set 
up for that purpose. . 

There is a provision in the bill, if I read it correctly, in section 
5 (d), that provides that nonvoting stock shall be automatically, upon 
being licensed, permitted to vote. That would work out in a very 
serious way in many instances. I know of one concern in which we are 
interested where there is twice as much preferred stock outstanding as 
common. The preferred does not have a vote, which is quite custom- 
ary where preferred stock is owned. If the preferred stock should be 
given a vote under this law, it is readily conceivable that the interest of 
the preferred stockholders would become paramovnt to them, and 
they would see to it that all profits and revenues of the company for 
the protection of the future dividends of the common-stock holders 
woe d be completely submerged in the demands of the preferred-stock 
holders. 

There is a provision for the voting of corporation-owned stock by 
the stockholders of the owned corporsuom, if I read it correctly. I 
do not see any great harm in that, but it is almost impossible to carry 
it out. Iam sure you are familiar with the great difficulty of getting 
proxies of stockholders at stockholders’ meetings, particularly in those 
companies whose stock is widely scattered. It is quite an effort to get 
a quorum to send in proxies, If your company owns stock in a cor- 
poration whose annual meeting date, as frequently will be the case, is. 
a different date from the annual meeting date of your company, it 
means sending out to your stockholders other proxies in an effort to 
get the votes of the stock owned by your company. 

There is provision in the bill eliminating the right of corporations 
to own or hold the stock of other corporations, except under specific 
conditions named in the bill. I would like to call attention to the 
fact that a great many corporations are unwilling owners of stock in. 
other companies, because of reorganization proceedings, It is simply 
for the protection of the debt that they are compromising that, they , 
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doit. That provision, unless modified in some respect, would prohibit 
corporation ¥ from participating in a 77B proceeding to acquire the 
preferred stock in lieu of the debt, so as to enable the company which 
is endeavoring to reorganize to continue in business. 

There is a provision in the bill which prohibits a director or officer 
of the company or corporation who has loaned money to another 
corporation from holding a directorship or official position in the other 
corporation. That is right down my alley. Our business is to assist 
small industries to expand, and by so doing we loan them money. 
It is a hazardous operation, to say the least. Small business loans 
are extremely hazardous, and we find that it is essential that we 
protect our funds by having a constant and intimate look at the 
activities of the corporation in which we are an investor, and we 
require in most instances that wo be given a place upon tho board. 
This bill would destroy our protection in that respect. 

It may be said that you can get somebody else to represent you 
who is not an officer or director of your corporation, but my observa- 
tion in very recent years is that it is almost apostle to get anybody 
to serve as a director of a corporation, unless he has a direct interest 
in it, because of the hazards that have grown up in connection with 
directorships. 

There is a provision for certified proxies, which to the layman 
contains all kinds of implications. I see in it a possible constant 
source of stockholder irritation and constant hampering of the oper- 
ations of a well-run company. There is no provision for the com- 

ensation of that certified proxy. I do not know what the bill intends 
in that respect, whether the stockholder will pay him, whether the 
company will pay him, or whether the Federal Trade Commission 
will pay him, or whether he shall be paid at all. It seems to me that 
question of a certified proxy has plenty of potentialities of trouble. 

I would like to refor to the provision in section 3 (b). 

Senator Austin. Before you leave the other subject will you permit 
& question? 

r. Harrison. Yes. 

Senator Austin. By the language of the bill, where or in what 
department do you understand that attorney would have the right to 
represent the corporation? 

r. Harrison. As I read the bill, he is upon application by himself, 
rovided he possesses certain qualifications, leaned a certificate by the 
ederal Trade Commission as a certified proxy, and that any stock- 

holder may nominate him as their proxy. 

Senator Austin. That is not the thing to which I referred. I refer 
to what appears in another paragraph, on page 26, section 20. 

Mr. Harrison. Yes. I was in error there. It was the Civil Ser- 
vice Commission and not the Federal Trade Commission. 

Senator Austin. Yes; but that is not the point, either, ‘That pro- 
vides there shall issue to him a certificate upon application, if qualified 
as outlined in the act, as a certified corporation representative for the 
purposes of this act. Is not that unlimited in its scope? In other 
words, when we get down to the practical use of that institution, can 
any duly authorized attorney at. law represent a licensee in any 
department of the Government? - 

r. Harrison. If he is qualified to practice before that particular 

department, 
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Senator Austin. Can he do so if he does not have a certificate under 
the Civil Service Commission? 

Mr. Harrison. I do not think I catch your question. 

Senator O’Manoney. Senator Austin is apparently under some 
doubt, let me say, as to whether or not that language sets up an 
exclusive power in the corporation representative. 

Senator Austin. That is right. 

Senator O’Manoney. J do not think it does. 

Mr. Harnison. I read it in connection with 6 (j). 

Senator O’Manoney. That the owner of the stock has complete 
authority to grant or withhold his proxy? 

Mr. Harrison, Yes. 

Senator Austin. That is not my question. My question relates 
to the practice of law in the courts or in the departments of Govern- 
ment. I claim that section 20 permits the interpretation that when 
those persons are attorneys in fact and have been issued certificates 
by the Civil Service Commission, they are authorized to represent 
these licensees in the departments or other places. 

Senator O’Manoney. On what do you base that? 

Senator Austin. On this language: “authorizing such persons to 
act as corporation representatives.” 

Mr. Harris. If that was changed to “proxy” it would be cleared up. 

Senator Austin. It might be somowhat better. 

Senator O’Manoney. Isn’t that governed by paragraph (g) in 
section 13 [reading]: 

Such corporation representative shall be entitled to all the rights and privileges 
of any stockholder whose proxy he any hold, and to participate in the transaction 
of business at any meeting of the stockholders or board of directors in which said 
stockholder might himself participate. 

Senator Austin. No. The two sections are not inconsistent. It 
is obvious to me that the chairman does not intend that. 

Senator O’Mauoney. Oh, no. 

Senator Austin. And it can be readily remedied. 

Senator O’Manonny. The witness was calling attention to the fact 
that there has been a growing difficulty in some corporations in ob- 
taining stockholder representation. We all know that small stock- 
holders frequently throw their proxies in the waste baskets, with the 
result that it is sometimes very difficult to obtain a quorum at a 
stockholders’ meeting. ‘The only purpose of that section was to pro- 
vide a method whereby the stockholders would have a proxy, certified 
after examination by the Civil Service Commission, on whom they 
might have relied. It is an attempt to set up a sort of professional 
class like certified public accountants. It may not be a wise thing to 
do, but that was the only purpose of it. 

r. Harrison. My reference to the difficulty of obtaining a quorum 
at stockholders’ meetings was in connection with the provision that 
corporation-owned stock under this bill must be voted by the stock- 
holders and not by the corporation board of directors, as I understand 
the bill. That would practically paralyze the ability of the corpora- 
tion to vote. 

Senator Austin. Where is that? I have not seen that. 

ioe Harrison. That is in section 5 (f). I think I have the wrong 
reference. 
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; Senator O’Manoney, Thoro is nothing in section 6 (f) that covers 
that. 

Mr. Harrison. No; thatis right. Porhaps that was in the previous 
bill. Was it in the previous bill? 

Senator O’Manoney, Not to my knowledge, if I understand you 
correctly. 

Mr. Harrison, I cithor quoted tho wrong section or I have misread 
a section with respect to that. 

Senator Austin. Subsection (f) prohibits the holding of stock in 
another corporation, unless it held it on or bofore the date of the 
enactment of this act, or unless such other corporation is a subsidiary 
of the liconsee. 

Mr, Harrison. Yos. I remarked on that particular feature a fow 
minutes ago in connection with the settlement of indebtedness, in 
wliich corporations are frequently called upon to accopt stock. 

I was going to call attention to the data required m section 3 (1) 
to accompany tho application for a license. I have no means of 
estimating how many com palee of various kinds will bo subject to 
liconsing, but those who havo had any experience with the data 
required by tho Securities and Exchange Commission know the ter- 
rific expense to which a corporation is put in order to comply, par- 
ticularly in its auditing and feval and printing oxponse, and I venturo 
to say there are not enough accountants in the country to take caro 
of a propor proparation of the data asked for in section 3 (b), cortainl 
within a reasonable length of time. I do not know just what form this 
preparation will take, but if it is anything like the form required by 
the Socurities and Exchange Commission the exponse will run into 
millions of dollars. I have had two occasions to help prepare applica- 
tions before the Securities and Exchange Commission, and I know the 
exponse is terriffic. ; 

Senator Austin. My attention has been called to section 5 (g) on 
page 12, containing this provision: 

That no other corporation or association shall be entitled to any such vote or 
voice, directly or indirectly, at any mecting of the stockholders, except that the 
stockholders of any such other corporation or association shall be entitled to cast 
their pro rata share of the stockholding of such other corporation. 


Is that the provision to which you refer? 

Mr, Harrison. That is the provision to which I referred. That 
is the same provision that requires that all stock shall be voted. 
That would create a perfectly impossible situation. 

There is a requirement in section 5 Sy that any company or cor- 
poration, as defined in the act, which is formed after the effective date 
of the act, shall have its general office and the place of meoting in the 
State of incorporation. That may be well intended, but what 1t scoms 
to me to do is to penalize certain corporations in favor of those cor- 
porations which have procured their charters from States with more 
elastic and perhaps liberal charter laws. I do not think there is 
anything wrong with a corporation doing business in Missouri and 
incorporating in New Jersey. I think New Jersey has an excellent 
corporation Taw, There are always local reasons why that is done, 
In Kentucky, for example, we do not have the right to issue non-par 
stock. 

Senator Locan. That is right. 
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Mr. Harrison. That drove many corporations into other States. 
Assuming that similar conditions would exist after the passage of this 
act, it would be impossible for a corporation having a plant and equip- 
ment and business and officers and personnel in Kansas to take ad- 
vantage of the favorable provisions of another State, which are per- 
fectly legitimate, in order to improve its situation. Consequently, it 
it handicapped in its future operations by this provision in’ that 
respect. 1 recall a good many instances of that kind in Kentucky 
because of our legal interest rate. 

Senator Logan. That is all true. 

Mr. Harrison. If you sell notes or bonds for cash, which is neces- 
sary to do to take care of finance charges, it is impossible to charge a 
going rate of interest. 

The layman sees in this bill many things which would cauge in- 
numerable conflicts. There is going to be » conflict with the State 
authorities because the Federal license seeks to impose conditions upon 
a State charter that the State has not imposed. There is going to be 
a conflict with the Federal authorities with reference to the Labor 
Relations Board, because at least three paragraphs of the qualifying 
clauses are definitely related to labor. 

Incidentally, let me cite an example of what the labor clause, with 
reference to working persons under 18 and over 16 between 7 o’clock 
in the morning and 7 o’clock in the evening, will do. One of our local 
business houses, a large manufacturing company with # large whole- 
sale warehouse, is doing a very substantial business throughout the 
South. In order to get their operations under way each day they 
have to arrange to pick up the mail at 6 o’clock in the morning. The 
mail clerks are boys just out of high school. Many of them are taking 
a course in a local university, 16 or 17 years old. They pick up that 
mail at 6 o’clock in the morning, thereby enabling the firm to get 
under way at 8 o’clock when the offices are opened. That is an 
unnecessary hardship on this organization in order to meet some 
conditions which exist perhaps miles away. 

Because the Federal Trade Commission is given the right to specify 
the method of accounting, there is also the possibility that there will 
be astrong conflict between the method of accounting required by the 
Federal Trade Commission and the method of accounting required 
by the Securities and Exchange Commission. They both may have 
different viewpoints as to what they want and how they want it. 
That would impose an awful burden upon the already overloaded 
accounting staff of the business world. 

Thero is a possibility of conflict between the qualifying clause of 
yaragraph (b) and possible future child labor legislation. That is a 
hazard, and we do not know when such legislation will come to pass. 

Just to summarize, Mr. Chairman, some of these specific aspects of 
the thing as applied to the operation of business, it seems to me this 
bill comes at a peculiarly unfortunate time, when there is plenty of 
doubt and confusion and detailed work going on in the business world. 
The various laws passed in the past few years have entailed a perfectly 
shocking amount of accounting, which is an extremely heavy burden 
upon business, particularly upon small business concerns. This is 
just adding more restrictions and_ additional expenses and sources of 
Irritation to business. When business is puzzled, when it is confused 
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as it is now, when it is foarful, nothing could be more in the nature of 
an added obstacle of recovery than to bring out a bill of this kind. 

I have just. one further comment to make and then I am through. 
1 have read the brief printed pamphlet in which was contained the 
original discussion of a similar bill, known as S. 10, a year ago last 
January. I was particularly struck with the background of the wit- 
nesses who appeured at that time as proponents, I take it, of the 
logislation, I was particularly struck, because I could not find any- 
body who had any experience in operating a business. I know that 
is a routine criticism which has been made so often that it has become 
threadbare, but nevertheless it is true. I would like to go over them 
very briefly. I shall not call their names. 

No. 1 was for 20 years a writer of special articles on economic 
subjects in a popular weekly magazine. He had no commercial 
experience whatever. I have no criticism of these gentlemen in their 
specific lines, Many of them were very able in those’ lines, but they 
spoke as economists and advisers and not as operators of business. 

No. 2 was a professor of constitutional law in a prominent eastern 
university, who had no industrial or commercial experience. 

No. 3 was a professor of American history. He is now retired. 
He was also the author of several books on government, politics, 
and economics, 

No. 4 was general counsel for a national labor organization, and a 
former corporation lawyer, with no industrial or commercial back- 
ground, 

No. 5 was the head of a national labor organization. He had worked 
as a laborer, but never had, to the best. of my knowledge, any experi- 
ence in the direction of corporate or business affairs, 

No. 6 for 15 years was a livestock inspector in the Bureau of Agri- 
cultural Economics. Naturally the same comment applies to him, 

No. 7 for 15 years was economic adviser in the Department of 
Agriculture, formerly operated a small farm, and was also engaged 
in the Census Bureau. The same comment applies to him. 

No. 8 for 10 years was connected with the Department of Agri- 
culture, and the Agricultural Adjustment Administration. For 2 years 
he was a teacher and research man in a prominent northwestern 
university. The same comment applies to him. 

. No. 9 was the only one I could find with any commercial experience. 
For 15 years he had been on the staff of the Federal Trade Commis- 
sion. Prior to that he had held some six positions, about two of 
which were commercial positions. 

No. 10 was an attorney and special agent for the Federal Trade 
Commission and its predecessor, the Bureau of Corporations. The 
same comment applies to him. 

No. 11 for 38 years was a distinguished professor of economics 
in a prominent eastern university. He has done some special work. 
on Government assignments, and at one time was a director and 
member of the executive committee of a large midwestern railrcad, 
now in receivership. 

No. 12 for 35 years was a precticing attorney, specializing in 
municipal financing. The same comment applies to him. 

No. 13 was for 20 years an exccutor and trustee of estates. The 
same comment applies to him, 
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No. 14 was for 5 years engaged in the sole occupation of attending 
stockholders’ meetings. ; ; 

If that is tho background uopn which the bill has been built up, it 
strikes me that it is not out of the way to suggest that you require to 
come before your committee, men who have had at least some of the 
practical background of managing a business. 

That is all I have, Mr. Chairman. 

Senator O’Mauoney. Are there any questions? 

Senator Locan. I believe not. 

Senator Austin. No questions. 

Senator O’Manoney. Thank you very much. 


STATEMENT OF FREDERICK S. KELLOGG, JERSEY CITY, N. J., 
REPRESENTING THE MANUFACTURERS’ ASSOCIATION OF NEW 
JERSEY 


Senator O’Mauoney. You may proceed, Mr. Kellogg, by first 
stating your name and whom you represent. 

Mr. Kentoaa. My name is Frederick S. Kellogg. I come from 
New Jersey. I am a lawveor engaged in the general practice of the law. 
My office is at No. 1 Exchange Place, Jersey City. I was born at. 
Montelair, N. J., and still reside there. 

I come here to speak in behalf of the Manufacturers’ Association 
of New Jersey, which is a nonprofit organization incorporated under 
the nonprofit law of the State of New Jersey. It is not a trade associ- 
ation in the sense that the term is commonly used. It is not a trade 
association in the sense that it represents a particular trade or industry 
or group of trades or industries. It represents any kind of a productive 
organization. It has among its membership concerns engaged in the 
construction of buildings. It does not have among its mcmbership 
commercial organizations. In other words, its membership and its 
make-up is distinctly in the production industry, and it is from the 
production end rather than the promoting and selling end that the 
members individually approach these problems. 

Now, the organization was formed in 1909, and it so happens that 
in behalf of a producing organization I attended the second of the 
preliminary organization meetings and have been in touch with it 
ever since. Since about 1913 I have been acting as counsel for it. 

I think, in view of the last part of the testimony of the last witness, 
I should say that, in addition to being an attorney, I have had some 
practical experience in business. I have been a director in several 
small manufacturing concerns, and I still am. I was unfortunate 
enough in 1929 and 1930 to bo the treasurer of a small manufacturin 
concern. There has been a good deal said about those who never had 
to raise a pay roll. Well, I did, to the extent of sinking about $2,000 
of my own money, which I never got back. I have bean in direct 
contact with the production industry, and I think that to a degree, at 
least, I know their problems. 

Now, on March 1 of this year the membership of this manufacturers’ 
association was 4,527 manufacturers. Thestatistics of the Now Jersey 
State Labor Department, which I got before I came here, indicate 
that there are about 10,500 concerns in New Jersey listed as manufac- 
turers. Of the membership of the manufacturers’ association 726, 
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according to the records, employ 25 employees or more, and the 
balance of 3,801 employ 24 or less employees, so that I think the or- 
ganization pop tesents what is commonly called the little fellow and 
not the big fellow. We have a few members who are large employers. 
We have numerous members who are comparatively small employers. 
It is from the point of view of the small employer, the small individual 
production unit, that I want to speak here. 

Now, while I am a lawyer and while I am not going to discuss any 
legal questions, I hope to speak principally from what I understand 
to be the practical point of view, both of the membership of this asso- 
ciation and the layman not actually engaged in the production busi- 
ness, as they have expressed their views from time to time, as to the 
things that seem to me to be fundamental in this situation. 

I may say now that one of the fundamental objections that the 
people I represent have to this bill is that it attempts to reach over, 
in their judgment, at least, out of commerce into production, and 
attempts to tell them how and under what conditions and in what way 
they shall produce goods. They do not think that is a proper thing 
for the Federal Government to do. In 1935, at the convention which 
they hold annually, they passed a resolution which deals with the 
things that were uppermost in their minds at that time, and I am 
going to read it: 


Be it resolved by the Manufacturers’ Association of New Jersey, in convention 
assembled, ‘That it favors and demands an early and complete withdrawal by the 
Federal Government and its agencies from every phase of intervention, regulation, 
or control in the field of industrial production and employment relations therein. 
Neither production nor employment relations therein constitute commerce within 
the constitutional jurisdiction or control! of the Federal Government. Control or 
regulation of such matters, insofar as control or regulation should be exercised, is 
matter for the State government and not for the Federal Government. Local 
matters cannot be properly or effectively regulated from a central point in a nation 
as large as ours. ‘Therefore, this association favors and demands, as the most 
constructive contribution towards recovery which can be made at this time, that 
the Congress allow title I of the National Industrial Recovery Act, as now in force 
and administered, to expire on June 16, next, and that the Congress refrain from 
interfering with production and the relation of employer and employee therein 
by means of old-age pensions, uneinployment insurance, labor disputes bills or in 
any other manner, This association urges an honest observance of constitutional 
limitations on the powers of the Federal Government not alone because those 
limitations are contained in the Constitution but fundamentally because those 
limitations are inherently best for the Government of this Nation. 


In 1936 there was a somewhat similar matter before them, and they 
passed this resolution: 


Be it resolved by the Manufacturers’ Association of New Jersey in convention as- 
sembled, That it again demands an early and complete withdrawal by the Federal 
Government and its agencies from every phase of interference, regulation, or con- 
trol in the field of industrial production and employment relations therein. 
Neither production nor employment relations therein are within the constitu- 
tional power of the Federal Governinent; such matters, insofar as control or 
regulation should be exercised, are for the State government. We say again 
that local matters cannot be properly or effectively regulated by centralized au- 
thority in a Nation as large as ours. This association continues to urge an 
honest observance of constitutional limitations on the powers of the Federal 
Government not alone because those limitations are contained in the Constitu- 
tion but fundamentally because those limitations are inherently best for the people 
of the United States. The people of this State including employers and em- 
ployees cannot devote their attentions and energies to increasing the volume of 
production and thereby reducing unemployment and producing recovery so long 
as the Federal Government continues to intermeddle with matters not within its 
power, 


FEDERAL LICENSING OF CORPORATIONS 639 


That is the first section of that resolution. In 1937 they passed a 
similar resolution, which also dealt with other matters. That is their 
fundamental attitude and approach toward these things. I think 
he fairly represents the attitude of the people of the State of New 

ersey. 

I will read now a message from Hon. A. Harry Moore, the present 
Governor of New Jersey, to the legislature of that State: 


Srate or NEw JERSEY, 
Executive DEPARTMENT, 
February 28, 1988, 
To the Legislature: ; 

I desire to call your attention to two bills pending in the Congress of the United 
States which seem to infringe upon the rights of the State of New Jersey to an 
extent which, it seems to me, would justify the legislature in calling these matters 
to the attention of the Senators and Representatives from this State. 

The first is S. 3255, a bill to amend the Securities Exchange Commission statute 
by giving that Commission power which it does not now have in regulating trans- 
actions in bonds of States or political subdivisions thereof. Even though this 
bill does not attempt directly to regulate the issue of such bonds, which would be 
clearly invalid, yet any Federat regulation of subsequent transactions in such 
bonds would interfere with the free market for them and would thereby, to an 
appreciable extent, adversely affect the issuing price, and would particularly 
interfere with mune pe refunding operations. 

The other bill is the Federal Licensing Bill, 8. 3072, which would require all 
corporations to secure a Federal license before they could engage in interstate 
commerce, and, as a condition of procuring such Federal license, impose regulations 
affecting the action of the corporation in matters that are not interstate, and are, 
therefore, not within the power of a Sa to regulate. 

Both of these bills, in the respects above mentioned, represent an unjustifiable 
intrusion of Federal authority in matters of strictly State concern, and should 
be opposed by the State Government if we are to retain as a feature of our Con- 
stitution the sovereignty of the States in their local spheres. 

I, therefore, recommend that you call the attention of the Senators and Repre- 
sentatives from New Jersey to this matter, by passing immediately a joint reso- 
lution embodying your opinion. 

Respectfully submitted, 

A. Harry Moore, Governor. 


On the same day there was introduced in the legislature a joint 
resolution, following the reading of the message of the Governor just 
referred to. Tho material part of that resolution is as follows: 


The legislature of the State of New Jersey considers the provisions of the bill 
known as S. 3072, which would require all corporations to secure a Federal license 
before such corporation could engage in interstate commerce, and which imposes 
on such corporations, as a condition of procuring such Federal! license, regulations 
affecting the action of the corporation in matters that are not interstate, to be an 
unwarranted and unjustified intrusion upon the powers reserved by the Constitu- 
tion of the United States to the States and to the people, and said provisions 
represent an unwarranted interference with the right of the State to determine 
the action of corporations within its borders in all matters that are not interstate 
and do not directly affect interstate commerce; and the legislature urges the 
Senators and members of the House of Representatives from New Jersey to 
demand that these provisions be eliminated from the bill. 

Resolved, That a copy of this resolution duly authenticated by the president of 
the senate and attested to by the secretary of the senate be sent to each United 
States Senator and Member of Congress from New Jersey. 


Senator O’Manoney. Was that resolution adopted? 

Mr. Ke.toaa. That was unanimously adopted by both houses as 
a concurrent resolution. The Governor is a Democrat. The major- 
ity of both houses are Republicans. There was not a dissenting vote, 
and I am informed thore was only one absent from the senate and three 
from the house at the time. So it was the unanimous action of the 
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executive and legislative erpetments of the State of New Jersey in 
a sar of this particular bill. 
the course of the discussion here today reference was made to a 
case where certain building and loan associations were invited to come 
over and be incorporated as Federal building and loan associations 
to which the State objected, and the Supreme Court of the United 
States said the State had a right to object to the action of the Federal 
Government. 
Then there is another matter that had not occurred to me, or I 
would have had the citation ready. Mr. Justice Cardozo, in com- 


‘menting on the Labor Relations Board Act, pointed out that no State 


was objecting to the action taken. Whether he had in mind his pre- 
vious opinion in the other case, I do not know. Whether he had in 
mind that, if 2 State was going to object, the right of the State to 
protect its own sovereignty would be recognized by the Supreme 
Court, while the right of a private citizen to turn around and attempt 
to protect the sovereignty of the State, which had not asked for such 
protection, might not be recognized, I do not know. 

There is the background of the situation. The Manufacturers’ 
Association approaches this from a practice! point of view. They say 
they believe it is unconstitutional, but the fundamental thing is that 
it will not work. It cannot work. That is their attitude. 6 legis- 
lature said so last Friday morning, referring to this specific act. 

That brings me to a consideration of the particular bill before you. 
I was fortunate enough to be here this morning and hear Mr. Emery’s 
presentation, and to hear the presentation of the last witness, and I 
do not desire to cover the specific ground that they covered. How- 
ever, there is one thing that neither of them referred to that has me 
puzzled. That is section 5, subdivision (i), which provides: 

That the stock of the licensee shall be fully paid, or payable in cash or in 
roperty or in services where tho issuance of such stock or such property or serv- 
ces has been authorized upon application to a competent court and under ite 

order finding upon competent and specific proof that such stock has been or is 
to bo issued on a fair valuation of such property or services. 

I know of no State court in New Jersey which would entertain such 
an application. 

Senator Austin. That is not within the dofinition of judicial power 
in the Federal Constitution, is it? 

Mr. Ke.ioaa. No; and I do not think it is within the judicial 
power of the courts of the States, as defined in the State constitutions. 
The courts are not there to answer questions because somebod 
wants them answered, They are there to decide disputes whic 
have actually taken place. Therefore, if this bill passes, I do not 
see how anybody in the State of New Jersey, if they were obliged to 
resort to the State courts, can ever comply with this subdivision (i) of 
section 5. There is no machinery by which they could do it, if they 
wanted to. 

The people for whom I am speaking feel that there is an inherent 
difference between trading in articles already produced and the 
production of those articles. Not only that, but I have observed 
time and again a great difference in point of view within a single cor- 
poration, where you would have a serious dispute between the service 
department and business-getting department on the one hand and the 
production department on the other. I have never seen a corporation 
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that was alive, unless it was a one-man corporation, which did.not 
have those different points of view. 

I might also say that in the operation of our association, the people 
who are in charge of it produce such things that it is not feasible to 
weld into one organization people who are traders and commercial 
people with those who are producers. They have their various 
methods of operating, and they are entirely different. They do not 
think about ehiies the same way, and they do not act and react in the 
same way. 

One of the fundamental difficulties our people see in this bill is that, 
while they recognize fully the power of the Congress to regulate intor- 
state commerce, and recognize fully the power of the Congress, if the 
Congress sees fit, to exclude every corporation, except a Federal 
corporation, from operating in interstate commerce, they do not 
beliove the Federal authority and power should reach over and try 
to put its finger in the middle of the production process, They say 
that is inherently the difference in their attitude and method and so on. 
A factory for production stays in one place. It is subject to local 
conditions, You cannot, from an economic point of view, ignore that. 
They feel that the law applicable to it should be administered by 
people familiar with the situation in the particular locality where that 
production is carried on, They feel very strongly that it is absolutely 
impossible to operate from a central point and cover the whole 
United States. 

We had an illustration in New Jersey just recently. They passed a 
bill there awhile ago to provide for the determination of a fair mini- 
mum wage. The first industry to be brought under that was the 
laundry industry. A committee was appointed to consider what 
would be a fair minimum wage, and then to publish the findings of the 
committee for the information of employers and employees, There 
was no penalty at that stage. That was left for further consideration. 

Now, they found that they could not determine a fair minimum 
wage applicable to even so small a territory as the State of New 
Jersey, and they therefore divided the State into zones and provided 
that the minimum wage should be so much in counties abutting upon 
New York City and how York State. Then they moved down to 
those counties abutting upon Philadelphia, the center of population 
there, and fixed another minimum wage. Then they went into the 
counties which had a summer trade and made certain regulations by 
way of establishing a minimum wage in those counties, Some 
counties were left out altogether. In some counties they only made 
regulations for certain parts of the year. 

The point I want to bring out to you, and the fundamental thing 
underlying it, is this: That where you have a fair wage, as they use 
the phrase, there is an economic question. It is not a question of 
producing a living wage. A fair wage may be higher than a living 
wage, or a fair wage may be lower than a living wage. The question 
of the wage is determined within the limits of the production that is 
made. In other words, wages can, in the long run, be paid only out of 
production. Wages are a mechanism of production, and contribute 
to that production: A man who has contributed capital, buildings, 
heat, light, is entitled to a share of the production. The man who do 
the work are also entitled to a share of the production, but you cannot 
divide more than there is. ies ok, 
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Therefore, the people up there contend that it is not a good thin 
to fix a definite minimum wage for any particular industry which wi 
result in those people taking out of the industry more than it really 
gets from the sale of its goods and services, it is an uneconomic thing 
to do. Well, you say, “All right. Nevertheless, they ought to be 
required to pay that.’ 

Senntor O’Manongy. Who says that? 

Mr. Ketioaa. The people who. advocate a flat minimum wage for 
all industries. Maybe not a flat one, but a minimum wage independ- 
ent of local conditions. What would happen, as a practical matter, 
would be this: If that is done under this ill, operating in conjunc- 
tion with tho National Labor Relations Act, you are going to have a 
situation where you are going to shut up the small manufacturers, 
and there are plenty of them. 

I have heard it said by some people, “Oh, well, they are marginal 
concerns, and they ought to be shut up.” All right. Suppose you 
disregard the owners. How about the people who are working for 
them? In other words, is not less than a minimum wage better than 
none at all, no money? That is what is going to come if we attempt 
to establish a minimum wage in all industry. : 

Our people in New Jersey are very much disturbed about this bill 
and other legislation leading to determination of Federal authority on 
this question of minimum wages. They were quite encouraged, as a 
matter of fact, by the action taken under the New Jersey act, where 
the economics of the situation were given due consideration. They 
do not want the wages of employees, just employees who are engaged 
in production, beguleted from Washington. They want a place 
where they can be heard without coming to Washington, and that the 
people to whom they speak are the people who are going to decide, 
and will not merely gather information and report back to somebody 
else to whom they did not speak. 

That also applies very definitely to this question of female labor. 
There is an attempt here to require equal compensation for equal 
work, but who will determine when the work is equal? There is the 

ractical difficulty. I do not know whether it will be the Federal 

rade Commission or not. If the employer says the work is not equal, 
and the Federal Trade Commission says it is, there you have a prac- 
tical controversy. They do not like that idea. 

The next proposition that bothers them is that question of hours 
of work mentioned by the last witness. There are situations where it 
is no hardship to work before 7 o’clock in the morning or after 7 
o’clock at night. Our organization does not and never has favored 
any employment which would be injurious either to a minor or to an 
adult, where their health might be affected because of working con- 
ditions. Nevertheless, when you sit down to formulate rules to cover 
that situation, you are going to impose a lot of things which are un- 
desirable from every point of view of health and management and 
soon. This idea that a boy should not be employed because a man 
might do the job does not work out. If you hire a man to do that job 
and get the mail at 6 o’clock in the morning, perhaps you have nothing 
more for him to do. 

Senator O’Manonry. You do not think of this as a wages and hours 
bill, do you? 

Mr. Ketuoae. It contains a requirement as to what hours the 
minor shall work. 
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Senator O’Manoney. That is child labor. 

Mr. Kettoaa. It is child labor to that extent. It seems to me this 
might put a competitive concern in an advantageous position in com- 
peting with some concern which is licensed under this act. 

That brings me to the next proposition, which is the limit of $100,000. 
In my judgment, this act would apply to everybody in the picture, I 
do not care who they are. They may not have gone down to get a 
license in the first instance, but they are subject to being shut up and 
exiled from productive radilshey if they happen to run afoul of any 
of these provisions. The people for whom I speak do not like that. 

They want a local administration of matters which they consider 
to be local. 

I have not heard of any protest against the regulation of interstate 
commerce by the Congress, nor have I heard of any protest against 
the enforcement of the antitrust laws, not at any time. The only 
protest that I have heard was that they are not enforced. 

Now, that brings me to another situation, and the first and primary 
point that I want to make is that, as far as the people I represent are 
concerned, they do not want any interference by the Federal Govern- 
ment under the guise of assisting interstate commerce. They do not 
want their product process or the relations of employer and em- 
ployee regulated under that kind of a proposition. They want that 
to be loft to the particular State in the particular instance to work out. 
They think they will get more justice and, what is far more important, 
they will get more production under that method, because, otherwise, 
you have no assuranco that wages may continue or employment may 
continue for any material length of time. I know the fundamental 
difficulties they are having right now. It is my personal opinion, 
which I do not want to unload on the association, that as wages 
increase prices are bound to increase. I do not mean in all cases. 
You will recall the situation we had under the N. R. A. More 
wages? Yes; fora while they got more, but in real wages they did not 
get more and they could not, because they have got to come out of 
production, and the raise of prices reduced the production. The 

.R. A., speaking at the behest of Government officials, did result 
in a raise in prices. If it had not resulted in a raise in prices, there 
would have been more employment. 

So, as I say, one of the fundamental things that our people see in 
this bill is the matter of production and the matter of relations of 
employer and employees in production, and they want that to be left 
within the jurisdiction of the State, where they think from a practical 
point of view it belongs. They think that corporate matters, insofar 
as they deal with the function of production within the State of 
New Jersey, should not be subject to the control of the Federal Govern- 
ment. . 

It is perfectly true that many of these concerns do sell in interstate 
commerce. * I do not think there is one of them who will deny in 
anywise the right of the Federal Government to say how they shall 
sell, -vhat agreements they may make in the course of that sale, or 
anything of that kind. I do not think any one of'them will say for 
one minute that the Federal Government, under the interstate com- 
merce power, has no right to step in and say to a producer in New 
Jersey: ‘You shall give equality of treatment in respect to the selling 
of your goods to people coming from other States, which would make 
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the transaction interstate commerce, with the fellow who comes from 
around the corner.”’ They are not looking for any privilege, if you 
want to put it that way. All they are looking for is that the matters 
which are local be governed by the local law, administered by the 
local people to whom they can go and explain the situation, and who 
know from being in the neighborhood what the situation is. 

Now, as I say, that is one fundamental thing I am bringing to you 
on an entirely different subject. ‘The next proposition is that it seems 
that the Federal administration of this act will be done by the Federal 
Trade Commission. I happened to have been to them for assistance, 
and have nevor been refused. ‘They have been most cooperative. 
But just as soon as you unload that jurisdiction onto the Federal Trade 
Commission, you are going to prevent it being any good for anything 
else. The volume of work you are going to put on it is ust going to 
smother it. I do not believe it can possibly function under that load. 
I believe if you would draw your bill to leave out all of theso numer- 
ous requirements, you will reduce the work and territory and every- 
thing to about 10 percent of what you are going to get if you keep 
those provisions in, from an administrative point of view. 

I want to be perfectly frank with you. What I would advise a 
client to do, if this bill passes, would be to form a separate corporation 
to be known as the XYZ Sales Company, to have the original cor- 
porate charter amended to include that feature; and have the new 
corporation apply for a license, and comply in every respect with every 
interstate matter that pou want to impose upon it; but leave the 

roduction end of the business in the local corporation subject to 
ocal State laws and local regulation as to the adminstration of its 
corporate affairs. In other words, one corporation will be a local 
corporation, recognizing only the power of the Congress to say to such 
local corporation: ‘You shall not engage in interstate commerce.” 

T do not believe that it is a proper thing, from a practical point of 
view or constitutional point of view, to say to a person: “We have no 
real right to regulate you in this particular, but if you will submit to 
regulation in this particular we will give you the privilege of doing 
something we have a right to forbid you to do.” That is a sort of a 
trading offer. - 

That was the way in which the bill about Federal purchases worked 
out. After the N. R. A. went out of existence they passed a bill known 
as the Walsh-Healey bill, providing that all Government purchasing 
should be done under certain conditions. I always thought every 
citizen of the United States stood equal in front of the Federal Gov- 
ernment, and if he offered his goods at a reasonable price he should 
have the transaction worked out on that basis. I could not see what 
difference it made whether it was made in this State or that State, or 
what the hours of labor were, or any of the other matters covered in 
that bill. That never did work out, as I understand it. 

You may carry the argument far enough to say, “Interstate com- 
merce is furthered by building operations. Therefore, the Federal 
Government should put in these various regulations and requirements 
in respect to all the things that go into any building anywhere in the 
United States.”’ If that followed, because most building material, 
at least in the East, comes from some other State, probably you could 
doit. But the State would have no police power left. 
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There is just one other thing. We do not think that any matter 
of production or relation of employer and se be engaged in pro- 
duction should be covered by this bill. We feel that if you unlosd 
the burden provided for in this bill on the Federal Trade Commalssion 
you are going to absolutely destroy its most useful functions, because it 
will not be able to carry the load. We also feel that legislation of this 
kind should not be imposed upon business at this particular time. 
The people in industry are just about fed up. I do not mean they are 
recalcitrant, but they are just about discouraged. If it is not one 
thing, it is another thing. You cannot pick up a papor but somebody 
is shooting at them. It may be some small concern that has grown 
up in the community, and is now to be thrown into some basket or 
other under the tax bill. It may be a question of wages to be admin- 
istered from the central point. It may be a question that they will 
have to hire a lawyer and have tho old corporate structure reorganized 
in order to meet the licensing bill. They have got to produce all the 
statistics and other information required by this bill. 

They are just about discouraged, and it does seem to me that the 
suggestion made by Mr. Emery this morning, that a careful study 
be made of this whole thing, not just a part of it, but the whole struc- 
ture, and the question of the control of monopolies and the control 
of combinations in restraint of trade in interstate commerce, is worthy 
of your careful consideration. Whether all those things should have 
a further study that is practical at this time, Ido not know. Tho time 
could be used for that study without discouraging industry. 

There is one additional thing I may say. I noticed in some of 
the testimony that some reference was made to what is called the 
basing-point situation. Thore is a situation which I know from ob- 
servation and my own experience the defects in it. It has a very 
practical moans and method of price maintenance to the detriment 
of independent competitors. I know that from experience. I have 
given some testimony before the Senate Finance Committee in 1935, 
when tho oxtension of the N. R. A. was up, and the facts and figures 
are in that record. Why not put the Federal Trade Commission 
into that sort of thing, rather than make it a bookkeoper for all the 
industries in the country, and all the commercial concerns of the 
country, because that is where this will finally got. I think you will 
kill the Federal Trade Commission by this bill. I think you are 
impeding the chance of real recovery by this bill. 

herefore, in behalf of the people for whom I desire to speak, I say 
please do not have such legislation at this time. 

Senator O’Manoney. We appreciate very much your clear and 
boranrenensty ° statement. 

ne ie committee will stand in recess until tomorrow morning at 
10:30. ; 

(Whereupon, at 4:45 p. m., a recess was taken until the following 

day, Thursday, March 17, 1938, at 10:30 a. m.) 
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THURSDAY, MARCH 17, 1938 


Unitep States SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The committee met, pursuant to recess, in room 212 Senate Office 
Building, at 10:30 a. m., Senator Joseph C. O’Mahoney presiding. 

Present: Senators O'Mahoney (chairman), Borah, and Austin. 

Present also: Hon. G. Townsend, a Senator from the State of 
Delaware. 


STATEMENT OF HON. DANIEL 0. HASTINGS, A FORMER SENATOR 
IN CONGRESS FROM THE STATE OF DELAWARE 


Senator O’Manoney. Senator Hastings, you may proceed. First,. 
please give your name and residenco. 
es {astinas. Daniel O. Hastings, attorney-at-law, Wilmington; 

el. ; 

Senator O’Manoney. Formerly a very distinguished member of 
the United States Senate. | 

_ Mr. Hastinas. Please do not put that in the record as my descrip- 
tion. 

Senator O’Manoney. You may proceed. 

Mr. Hastinas. Let me say at the outset that I have made a sincere 
effort in this statment that I have prepared to make suggestiuns which 
I think would improve the bill without defeating any of its objects. 
I have also earnestly attempted to point out the dangers that may 
follow its adoption. May I state also that I think it is a mistake to 
assume that a corporation organized under the general corporation law 
of any State has thereby been given a license to engage in interstate 
commerce in defiance of the provisions of the Constitution which gives 
to the Congress the control of such commerce. Speaking generally, 
the corporation may be compared to the individual. It becomes 
necessary for each to comply with the law of every State in which they 
do business. Tho fact that the businessman finds it more convenient 
to do business through a corporation should not of itself condemn him. 
Indeed, I should suppose that a corporation organized under a law 
passed by the Congress, would be compelled to comply with the cor- 
poration law of each State in which it desired to do business. This 
might not be true of a corporation that was engaged wholly in inter- 
state business, but except for the control the Congress would have 
over its corporate structure, which control it undertakes by the 
provisions of this bill, I see no possible advantage of Federal cor- 
porations over State corporations. I think there will be many differ- 
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ences of opinion as to whether the findings of fact set forth in section 1 
are indeed facts at all. I do not think that corporations are instru- 
mentalitics of commerce, nor do I think the cause of such maladjust- 
ments of wealth can be controlled or climinated by this bill. 

Senator O’Manonry. You do not think a corporation is an instru- 
mony of commerce? 

Mr. Hastinas. It may be an instrumentality in commerce, but 
not of commerce. 

Senator O’Manoney. I seo the distinction. 

Mr. Hastinas. Tho growth of corporations and the concentration 
of wealth in copotate hands has not impaired the economic bargain- 
ing power of labor employed by such corporations. ‘The largest cor- 
porations, such as the General Motors, and tho United States Steel 
are fully organized by tho labor organizations, while many of the 
independent and small steel corporations and many other small 
corporations are not so organized. 

The dofinition of the word “commerce” and the word “corporation” 
as stated in section 2 is so broad that it includes practically all busi- 
ness. As I understand it, it applies to overy form of business organ- 
ization except an unlimited partnership and single individuals doing 
business in their own name, subject to the limitations upon the sizo 
of business as set forth in section 3. In section 7 the prohibition 
therein sot forth applics to all corporations, but not to individuals, 

Section 3 makes the act applicable to all corporations that has had 
“at any time during the 3 years immediately preceding the time 
when it so engages in commerce, gross assets the value of which on the 
books of the corporation and its subsidiarics exceeded $100,000.” 
I assume this apne to coroprations having assets of $100,000 al- 
though their liabilities may be as much or more than that. Such 
corporations are just “hanging on” hoping the tide will turn and 
they can escape bankruptcy. As I understand it, this bill applies to 
such corporations, and there are thousands of thom. ; 

My prediction 1s that the cost to such corporations to comply with 
this law will take the profits of 1 whole and prosperous year, at least. 
The Government red tape that will be necessary to comply with this 
law and the rules and regulations that it will be necessary for the Fed- 
eral Trade Commission to adopt will be so ponderous that it will be 
impossible for the average corporation to comply with it without 
assistanco. The Civil Service Commission under section 20 will be 
overrun with applications for certificates as “certified corporation 
representatives,” and such representatives will make the money made 
by the group of lawyers described by Professor Ripley when he was 
before the committee last April as engaged in “charter-mongering 
business” look like the proverbial 30 conts. 

Tho man with a arial amount of capital and a new idea which he 
wants to develop finds himself in this position after the passage of this 
bill: (1) He cannot control his own corporation because he has to 
sell more than 50 percent of the stock to raise the necessary capital; 
(2) he has to register the stock with the Securities and Exchange Com- 
mission; (3) he has to get a license from the Federal Trade Commis- 
sion; (4) he has to file income tax reports. It will be difficult to get 
started in less than 1 year and he cannot get any of these things done 
without great worry, labor, and expense. Tho natural thing for him 
to do is to invest his money in tax-exempt securities and let some- 
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body else worry about tho unemployed and the balancing of the Fed- 
eral Budget 

Paragraph (b) of section 3 provides that the applicant shall file with 
the Commission a sworn statemont with respect to its oporations 
which statement shall include cortain information set forth in the bill 
“and such further information with respect to the operations of the 
applicant as the Commission, may, by regulation require as necessary 
or appropriate in the public interest or for the protection of investors.” 
Tho statute requires information upon 29 different points and the 
chances are that by the time the Commission makes its rules and regu- 
lations this number will be greatly enlarged. Jxcept in the simplest 
kind of a case, the usual and probably necessary paverninontal red 
tape will make it diflicult for the corporation to comply with these 
provisions, The only purpose for this information is ‘in tho public 
interest or for tho protection of investors.” I suppose the idea is that 
if all the facts required are disclosed and made a part of the public 
record, that will in some way furnish a protection to investors and 
will therefore be in the public interest. 

If I understand the bill correctly nothing disclosed in this paragraph 
can be used to prevent the corporation from securing a license unless 
the facts, disclose that the corporation is a part of an unlawful com- 
bination and is therefore in violation of section 4 of the act. But 
think what will happen to the corporation which discloses a situation 
when it makes on application which some employeo of the Federal 
Trade Commission believes to be against the public interest and which 
dovs not protect the investor. Suggestions will be made as to the 
necessity for amendments to the charter of the corporation, for elim- 
inating this, and for climinating that, and unless these suggestions are 
followed thero will be a long delay in this corporation getting the 
necessary license. ‘The persons making the examination may very 
properly conclude that, in view of the fact that these requirements 
were made for the protection of the public interest, and for the pro- 
tection of investors, if in their judgment the public interest and the 
investors are not so protected that such employes has some duty to 
seo to it that the corporation’s affairs are so modified and changed as 
to adequately carry out the intention of the Congress when it pro- 
vided for the public interest and the protection of investors. ‘The 
furnishing of this information is made compulsory by paragraph (d) 
of section 3. ; 

Paragraph (e) of section 3 undertakes to set up a simple method by 
which existing corporate charters may be made to fit into the require- 
ments of this act. It undertakes to enlarge the authority given by 
the charter by providing that such corporation— 
shall have power under its charter, by mere act of its board of directors, to accept 
any charter restriction that Congress imposes as a condition of its right to engage 
in such commerce, the law of any State or the decision of any State authority to 
the contrary notwithstanding. ; ; 

T have observed that during these hearings much criticism has been 
directed at the general corporations law of the State of Delaware 
because it gives s0 much freedom to persons in control of a Delaware 
charter. I would like to state, however, that the Delaware law does 
not permit any such change in its charter as is contemplated here, 
“by mere act of its board of directors” and regardless of any act of 
Congress no reputable lawyer would advise a Delaware corporation 
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that, merely because an act of Congress undertook to authorize the 
board of directors to use this method of complying with the act of 
Congress that would justify the board in taking such action, or that 
it would be legal if it wore so taken. A corporate charter is a contract 
between the State and the corporation and between the corporation 
and its stockholders; no corporation can violate the provisions of such 
acontract. Assuming that the Congress can in its efforts to regulato 
interstate commerce place certain restrictions upon State corporations 
which desire to engage in such commerce, it does not follow that the 
Congress can change the status of that corporation with its own State. 
The mere fact that the Congress has issued such a decree does not 
relieve the corporation from the responsibility of complying with the 
provisions of the contract it las made with the State. Invery cor- 
poration that undertook to follow this provision of the act would be 
mot with all kinds of suits by stockholders who were not called upon, 
as is required by the statute, to vote upon the important matter of 
amending its charter, ‘The result will be that practically all of the 
corporations now existing which undertook to get a license would 
first have to reorganize their whole corporate structure. 

I have no commont to make with respect to section 4 which provides 
that unlawful combinations shall not be entitled to a license, 

With respect to the conditions set forth in section 5, it does seem 
to mo that it is a mistake to put in paragraph (a) in this particular 
bill relative to discrimination against female employees. I seriously 
doubt whether this would bo any help to such classes of employees. 
I think that section, as well as sections (b) and (c), ought not to be in 
a bill of this character. 

Paragraph (d) of section 5 provides that the Commission may direct, 

the licensee to— 
refrain from dishonest or fraudulent trade practices, from unfair methods of 
competition which have been so defined in the courts of the United States or 
established by orders of the Commission made subject to judicial review, from 
violations of the antitrust laws as described in section 4 (a) of this act, and from 
monopolizing, or attempting to monopolize, any part of commerce, 
Thero, of course, can be no objection to the genoral purposes of this 
section, but I have very grave doubt whether the Commission should 
be pormitted to establish orders of its own relative to the construction 
to be placed upon tho antitrust laws. 

It is true that the wiso provision is made for a “judicial review,” but 
it seems to mo that the Commission ought to be compelled to stick to 
the interpretations that have alroady been mado by the court. It 
may be that the thought of those framing tho bill is that the Supreme 
Court. may be willing to revise some of its former rulings, but I think 
that if the Congress disagrees with the rulings already made the propor 
way to correct them is by direct action by the Congress itself by way 
of amendmonts to tho antitrust laws, and not leave it to the Federal 
Trade Commission and thus again place the responsibility upon the 
courts. In addition to these reasons the matter of the cost of a review 
and the delay incident thereto is a serious proposition from a business 
corporation’s viewpoint. 

want to discuss paragraph (e) of section 5 at this time at somo 
length. That paragraph reads as follows: 


That, in the case of any licensee organized after the date of enactment of 
this Act, it shall have its chief place of business and its executive offices, and the 
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meetings of its board of directors or trustees shall be regularly held, within the 
State, Territory, or possession under the laws of which it is organized, and if 
organized under the laws of the District of Coluinbia it shall have its chief place 
of business and its exccutive offices, and the meetings of its board of directors 
or trustecs shall be regularly held, in the said District. 

I have no doubt that the purpose of this section is to partially, 
if not wholly, destroy the use made of the general corporation laws 
of many States, and the State of Delaware in particular, by persons 
interested in doing business in the form of corporations. I realize, 
from ea hurried examination of a part of the testimony that has been 
taken by this committee on this bill, that the Delaware corporation 
law is believed by many, including some members of the committee, 
to be the most convenient. instrumentality of corporate rascality 
that is in existence. While I may not be able to justify the existence 
of general corporation laws, adopted by many States, 1 do think I 
can convince the committee that there is no justification in picking 
out for attack the Delaware Jaw in particular. 1 think I can also 
convince the committee that every illustration given to the committee 
of some unfair and shocking thing that has happened during the 
existence of a certain corporation does not justify the committee in 
promptly inquiring “was that a Delaware corporation?” If it be 
true that the greatest number of instances jaalifing complaint have 
occurred with Delaware corporations, it is due to the fact that a great 
number of corporations have been created under the Delaware law, 
but the popularity of the law which makes this number so great is 
due to its stability, and not because of the opportunity to permit 
mniprOpGe things to be done. 

n order that I might get somo idea about the theory of those who 
were in favor of this bill 1 examined a copy designated as part 3 of 
the hearings before a subcommittee on S. 10, which had some similarity 
to the present bill, I was particularly interested in the testimony 
given by Prof. William Z. Ripley, professor of economics, Harvard Uni- 
versity, and his own statement. of his experience clearly justified the 
assumption that he was an expert upon this subject. 

Protessor Ripley gave a partial history of the enactment of general 
corporation laws by stating that tho first State to adopt such a plan 
was the State of Maine and next the State of New Jersey, and then 
closely followed Delaware and Maryland. He says: 

Delaware and, to a certain degree, Maryland, have vied with one another in 


pneng powers, reaching a degree of license which nobody ever dreamed of 
efore. 


He also says: 


All sorts of devious devices were brought forward; freedom to declare dividends 
out of capital; freedom to designate surplus as they pleased, paid-in or earned; 
misuse of the whole sct of preemptive right which from the beginnings of incor- 
porations had been given to the stockholders; and particularly the granting of 
power solely to directors, without even an affirmative vote or even notice to the 
stockholders. Those are some of the things the board of directors can do under 
the corporate laws of Delaware and Nevada. 


And again: 


As a matter of fact, the charters in a good many cases do not contain very 
much. Most of itis left to the bylaws. I was amazed the other day in the case 
of a large coal company to find how rudimentary the charter was. That was a 
Delaware charter. All of the preference in relationships between stocks, callable 
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and noncallable, features, preemptive rights, all down the line, were left to the 
bylaws. Those bylaws delegate power to the directors to do certain things 
without even notification to the stockholders. 

The statements made by Professor Ripley as quoted above are not 
true; the particular coal company charter that he refers to as a Dola- 
ware charter, does not in any sense comply with the Delaware law. 
Senator O’Mahonoy asked this question— 

* * * then we may assume that the directors have the power, without 
reference to these stockholders, who subscribed the original capital of the cor- 
poration, to issue new shares of stock that may dilute if not destroy the value 
of the original investment? 

Professor Ripley did not answer the question directly, but he did 
say this: 

One of my intimate acquaintances had shaies in the American Agricultural 
Cheinical Co. The depression came on. Those shares were entitled to cumula- 
tive dividends. So large an accrual of unpaid preferred dividends piled up that 
the common stock became practically worthless. 

Then the professor goes on to state that a reorganization was pro- 
posed, a new corporation was set up and an offer was made to the 
old preferred shareholders to receive a new type of preferred stock 
for the old. The new shares wero callable at a certain fixed price. 
The professor said his friend sold his stock but kept an eye on tho 
corporation to see what would happen. The result was that the new 
preferred stock was called and the common stock became exceeiingly 
valuable, and he concludes that tho entire affair was practically Frannie 
lent. The only criticism I can got out of this is that his friend was 

ersuaded to give up shares that had a large accrual of unpaid pre- 
erred dividends and ho was defrauded out of these accumulations of 
dividends by making the exchange. 

Under the Delaware law he could not have been compelled to make 
the change. He could have held his stock and collected his cumula- 
tive dividends even though every other share of preferred stock had 
voted in favor of the reorganization. 

Then the professor tells about a meat-packing industry that was 
incorporated under the laws of the State of Maine, and how certain 
people on the inside were acquainted with the fact that certain lands 
owned by the corporation increased in value, and he complained that 
no disclosure was made of this fact to the stockholders. The owner 
of this stock was a member of the Harvard faculty, and then he ex- 
plained how the property was sold to a new corporation and how his 
Harvard friends were induced to take the attractive offer of preferred 
stock in the new company, and how certain people profited by the 
transaction, 

Just how any general corporation law in any State could have pro- 
tected his Harvard friends from this kind of transaction he makes no 
effort to explain. Professor Ripley, after referring to Maryland, 
Delaware, Maine, and New Jersey as being bidders for this corporation 
business points out that: 

Some of the States are trying to uphold higher standards, but find they cannot 
get anywhere with it. 

He mentions the State of Obio and the State of Michigan, and with 
respect to the Michigan law he says: 


But it was so refined that nobody ever resorted to it. It is all very well for 
Ohio, Michigan, New York, and Massachusetts to formulate sound and wise 
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company statutes, but if nobody would take out such charters under which to do 
business, what was the use? 

Professor Ripley says these laws were “‘so refined that nobody ever 
resorted to it.” Is that a condemnation of all persons who are in- 
terested in business through the instrumentality of corporations, or 
is it an admission that in order to give business corporations the 
freedom of action which corporations find necessary to do a legitimate 
business they must incorporate in some State whose law is not “so 
refined?”’ It seems to me that it is perfectly clear that, if you make 
a general corporation law “so refined” that crooks cannot use it to 
their advantage, you at the same time have made it so refined that 
legitimate business is handicapped by its provisions. 

Professor Ripley calls attention to the fact that the Securities and 
‘Exchange Commission has done much to correct abuses. 

But that has not wholly put an end to the practice. It is still possible for a 
-director of a corporation who knows there is a substantial accrual in the treas- 
ury, both in the value of undisclosed assets and of earnings, to observe, casually 
of course, to a friend: “This would be a good time to buy 5,000 shares in our 
company.” Nothing more is said. At the expiration of 6 months that stock is 
$500,000 more than it was before. There are many means by which to dis- 
charge the obligation. That sort of thing is being done in certain companies 
without let or hindrance. 

I wonder if the Professor thinks the Ohio and Michigan law which 
a refers to as being “refined” would have prevented this sort of 
thing. 

The Professor cites another instance, that of the Gillette Razor 
‘Co., in Massachusetts. He says: 

Certain corrupt directors of the Gillette Razor Co., after the war—when they 
made a good deal of money—found a host of competitors springing up on every 
-gide. ‘They figured that the future looked dark. ft was decided they had better 
sell out their personal holdings. But to sell out to advantage they must at least 
make an appearance of increasing the corporate earnings. 

And then he proceeds to tell how that was done and how during 
that period the people on the inside were disposing of their own stock. 

But I am wondering whether the professor thinks that if that cor- 
i ean had been incorporated under a “refined” State law, it would 

ave prevented that sort of rascality. 

I remember that when I was in the Senate the distinguished Senator 
from Alabama, Senator Black, now a member of the Supreme Court, 
was constantly criticizing the general corporation law of Delaware. 
I had supposed when he was leveling this criticism at the State of 
Delaware that his State was one of those States whose laws were 
“refined,’”’ but I find upon examination that in the State of Alabama 
you can incorporate a small company by paying a dollar for each 
1,000 shares of proposed capital; you pay $2.50 for examining the 
-charter; $5 for recording it and a like amount for a certified copy; for 
issuing the charter you pay a dollar, and for filing a statement in the 
‘Office of the secretary of state you pay $2.50. In addition to that 
yeu pay an annual franchise tax for the first year for a permit to do 
‘business, $10 if the capital stock is only $25,000, and if it is $150,000, 
it will cost you $100. Then you have these additional features: 

1. You may have any number of purposes stated in the charter. 

2. No requirement as to the residence of the incorporators or di- 
‘rectors, but the directors must be stockholders. 
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3. The amount with which incorporators commence business must 
be not less than 25 percent of the authorized capital stock, and in no 
case less than $1,000. 

P 4. The corporation shall have power to do business outside the 
tate. 

5. The corporation has perpetual existence. . 

6. The stockholders’ meotings may be held outside the State if the 
consent of all the resident stockholders is recorded in the secretary 
of state’s office. 

7. Directors meetings may be held outside the State but the minutes 
of all meetings of stockholders and directors held outside the State 
must be deposited with the registered agent in the principal office of 
the State. 

8. The stock may be classified in any way that may bo desired. 

9. Shares without par value of either common or proferred stock 
may be provided for. 

10. Stock may be issued for property at the reasonable value 
thereof. 

11. Stock dividends are expressly authorized. 

12. No limitation is placed upon the amount of indebtedness. 

13. The corporation may hold stock and bonds of other corpora- 
tions, 

14. The books, records, and papers of the corporation are open to 
the inspection of the stockholders. 

15. Mining, manufacturing, power, and quarrying companies have 
the power of eminent domain. 

16. The stockholders’ liability is limited to stock subscriptions. 

17. Alabama is one of the two States which does not provide that 
directors are liable for debts of the corporation if the capital is im- 
paired through declaration of dividends. 

18. It is also one of the two States which do not require the 
president to be a director. 

Speaking generally, I should suppose that the criticism of Professor 
Ripley of general corporation laws in general would apply to the 
State of Alabama quite as well as it would apply to Delaware. Why 
is it then that those desiring to incorporate should not go to Alabama 
as readily as they come to Delaware? How many answers there are 
to that question I do not know, but there is one outstanding fact 
that I think will appear to any person who examined that law. There 
is a 3-percent tax on net income of Alabama corporations. Thero is 
some sort of a tax on domestic corporations in 28 States of the Union 
other than the franchise tax. In Delaware there is nd tax at all 
except the franchise tax. That is one of the reasons why paragraph 
(e) of section 5 will do great injury to the business world. It will be 
necessary for them to incorporate in the State where they have their 
principal place of business whether they like the law of the State 
or not. 

Just at this point I should like to incorporate in my testimony a 
pamphlet entitled ‘‘Delaware’s Black Flag,” which was an answer by 
Christopher L. Ward, Esq., of the Delaware Bar to an attack made 
in an article by Mr. John T. Flynn in September 1932, published in 
Atlantic Monthly, entitled Sh Corporations Leave Home.” Since 
1932 other States have joined those mentioned in this pamphlet and 
the number is somewhat larger than the number mentioned. Mr. 
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Flynn made practically the same statement before this committee 
when it was considering S. 10, as was published in his article. I 
should like to have this incorporated in the record. 

Senator O’Manoney. Did you bring Mr. Flynn’s article? 

Mr. Hastinas. No. 

Senator O’Manoney. Do you know whether anyone made any 
response to this pamphlet? 

Mr. Hastinas. I do not. As a matter of fact, I did not read Mr, 
Flynn’s article or his testimony. Many lawyers in Delaware did 
read it, and this is Mr. Ward’s reply to it at the time. 

Senator O’Manonry. My shoughe was that if this article is going 
in periape it would be proper to include Mr. Flynn’s article. 

Mr. Hastinas. Of course, that would be up to the committee. 
My understanding is that when S. 10 was being considered Mr. 
Flynn was here and made substantially the same statement as 
contained in his article. 

(Tho pamphlet referred to is here set forth in full, as follows:) 


Derawanrer’s “Biack Fiaa”’ 


A reader of Mr. John T. Flynn's article in the September Atlantic Monthly, 
eT Corporations Leave Home’’ may be expected to vision flect after fleet of 
piratical corporations, armed and equipped with destructive devices denied to 
the corporations of other States and uncontrolled by any proper legal restrictions, 
setting sail under the black flag of Delaware’s corporation laws to prey on inno- 
cent merchantmen—a spectacle horrifying to the uninitiated, but only to the 
uninitiated for the main and simple reason that many of Mr. Flynn’s facts are 
not facts, much of his law is not law, and practically all of his conclusions are 
grotesquely false and misleading. 

His specific allegations of “glaring laxity” in the law, of things not permitted, 
we must infer, by other States, are 10 in number. Let us consider them. 

1, “Directors necd not be stockholders.” True. True also of the laws of 28 
other States, including such conservative commonwealths as Massachusetts, 
New York, New Hampshire, Indiana, Minnesota, Michigan, Ohio, Pennsylvania, 
Rhode Island. Other States require a nomiral stockholding, generally threo 
shares. Is thero any safeguard of corporate or public interest in this minimum 
requirement? 

. “No officer or director need reside in the State.” True. True also of 35 
other State laws, including those of all the New England States. And what of it? 
The jurisdiction of the State courts is preserved by requiring a resident agent on 
whom process of law can be served, which is the only justification for the single 
resident director required by the laws of seven other States. 

3. “Stockholders must meet there,” in Delaware. Untrue. The law provides 
that all meetings of stockholders shall be held in the State unless otherwise 
provided by the bylaws. More than 95 percent of Delaware corporations do thus 
otherwise provide and hold their meetings where their business is carried on. 
Mr. Flynn’s statement that “an average of 100 corporation meetings a day (are 
held) in Wilmington” is absurd. The daily average may be three or four. Prob- 
ably less than 1,000 corporations out of 35,000 actually hold their meetings in 
Delaware. 

He draws a picture of crowds of prosperous, self-possessed men of large affairs, 
their pockets stuffed with proxies, reelecting themselves as directors of their 
respective corporations. This is true of practically all corporations wherever 
organized. Stockholders almost universally send in their proxies instead o 
attending meetings in person. Every State aliows this. Directors almost 
universally reelect themselves, which is just what the stockholders intended when 
they sent in their proxies. This may bea deplorable habit. It might be desirable 
rather that all the stockholders of the American Telephone & Telegraph Co. 
712,000 in number, should attend their meetings in person. To be sure they would 
need a meeting place six or seven times the size of the Olympic stadium at Los 
Angeles. Buta mecting of General Motors’ 340,000 stockholders would need only 
one-half that large. 

i 
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4. “The directors may * * * affect the preference on old stock, without 
the approval of the stockholders.” Untrue. o adverse change in the prefer- 
ences of old stock is peed te by the Delaware law without an amendment to 
the charter, approved by affirmative vote of the holders of a majority of such 


stock. 

5. “The right to elect all or a majority of the directors may be limited to one 
class of stockholders,” True. True also of every State corporation law except 
two. The usual case is that of preferred stock without voting rights, a common- 
place in corporate structures. 

6. “Stock may be issued not only for cash but for property (and) services.” 
True. True also of every other American corporation law except two, which 
do not recognize services as a consideration for stock. And why not? ‘These 
are all things of value, legal considerations for binding contracts. And,’’ Mr. 
Flynn goes on, “for the products of one’s brain,” whatever that may mean. 
There is not a word in the law to support this statement. The consideration for 
stock is strictly limited to cash, labor done, and real or personal property. 

7. “Stock may be issued, of course, without par value.” True. True also of 

every other State corporation law except those of Nebraska, North Dakota, and 
Oklahoma. But, Mr. Flynn says, this becomes “a deadly thing”? when such stock 
may be issued from time to time at such terms and prices as the directora may 
fix and that such stock may be legally issued to the public at one price, to the 
stockholders at another, and to themselves (the directors) at another so as to 
defraud stockholders and rob them of their rights. Untrue. The Delaware 
courts have repeatedly held that the price of an issue of no-par stock must be 
such as to be “fair to the corporation and to existing stockholders.” Fraud, on 
the part of directors, in such cases, actual or constructive, such as improper motive 
or personal gain or arbitrary action of conscious disregard of the interests of the 
corporation and the rights of its stockholders, will void such issue. 
_ 8. “The baleful system of issuing rights and stock purchase warrants * * * 
is permitted under the Delaware law.”? True, except for the adjective, “baleful.” 
Such powers are common to all corporations. The Delaware law merely recog- 
nizes and regulates them. 

9. “Less than a majority of the board may consitute a quorum.” True. 
True also of at least one-third of all State laws, including those of Massachusetts, 
Vermont, Connecticut, New York, and Ohio. 

10. ‘fA corporation may be conjured into existence almost as fast as a magician 
can produce a bouquet of flowers from a hat.” True. True also of almost every 
other State, where incorporation is had by the filing of a certificate. Only a few 
States require advertising or other delay. 

So, now, what of all these 10 points? There is not one of them that is not com- 
mon to many State corporation laws, most of them are well-nigh universal. So 
Mr. Flynn’s quarrel must be, not with the Delaware law, but with the whole 
poder corporation system. He suggests as a remedy a Federal incorporation 
aw. ‘ 

Corporations do swindle thousands of investors, just as motorcars kill thousands 
of pedestrians. Suppose, now, that the national Constitution were amended so 
as to deprive the States of their right ot grant franchises to corporations and to 
vest that right solely in the Federal Government, would that rid us of the abuse of 
corporations in the hands of the unscrupulous, would that “make America safe” 
for investors and insecure for promoters? Well, perhaps both corporations and 
motorcars can be nade harmless. Let a Federal law require all automobiles to 
have elliptical wheels. I guarantee they will not run fast enough to overtake an 
infant. Similarly, let corporations be organized under restrictions making their 
functioning as business entities impossible and they will be equally harmless. 
As long as there is a gullible public and rascally financiers, there will be the abuses 
Mr. Flynn deplores. Even in the old days of individual ownership of business and 
of the covered wagon there were swindles and fatalities. 


WHY DO CORPORATIONS LEAVE HOME? 


It appearing then that the Delaware law is in none of the 10 points es ae by 
Mr. Flynn unduly “liberal” or singularly lax, as compared with the laws of other 
States, the question “Why do corporations leave home?” is unanswered by him. 
Why do they? Why, for instance, does the Federal Government go to Delaware 
to organize its National Credit Corporation, its Commodities Finance Corpora- 
tion, its Flood Credit Corporation, its Grain Stabilization Corporation, and so on? 
The answer is easily discoverable. 
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Organizers of corporations flock to Delaware because the 35 years of age of 
its corporation law indicate a fixed and settled policy ensuring corporations a 
continuity of fair treatment; because the law has been amended from time to 
time to keep paco with legitimate, modern business methods; because it has been 
expounded by the courts in innumerable decisions that leave few debatable 
questions to puzzle legal counsel; because Delaware imposes no inheritance or 
other tax on stock held by nonresidents, nor any income tax on the corporation, 
nor any samp tax on stock issues, but only a moderate fixed franchise tax—it is 
inexpensive; because it combines all the desirable features of the laws of other 
States without relaxing beyond the bounds of prudence and safety; because 
Delaware corporations are as well known and as standard as Ford cars and as safe. 


Senator O’Manoney. You may proceed. 

Mr. Hastinos. Mr. Ward gives his cpinion as to why organizers of 
corporations come to Delaware. But I should like to add an addi- 
tional reason. 

We have in Delaware a nonpartisan judiciary, the members of 
which are able lawyers and they are all appointed by the Governor 
for a term of 12 years. They are usually reappointed at the end of 
their term. They havo interpreted the general corporation law of 
the State of Delaware with the greatest care; they have protected 
the minority interest against the oppression of the majority in all 
instances where that was possible. There may be an occasional case 
where they are unable to interpret the law in a manner that does equal 
justice, but that statement is probably true of every statute, State 
or Federal. It was but recently that our Supreme Court decided that 
the accumulated dividends on a preferred stock could not be taken 
away from a stockholder by the vote of other stockholders in that 
class even that vote was as large as the statute required. In addition, 
you get a prompt decision in the courts of Delaware, which is always 
a desirable thing in litigation. 

The statute in Delaware has been in existence for nearly 40 years. 
It has been amended many times but these amendments are not made 
without the use of the greatest caution. It is usually done upon the 
recommendation of the Bar Association and by a committee that has 
had experience with the existing law. The amendments are made for 
the purpose of assisting legitimate business.’ Of course, it is impossi- 
ble to write a law that is convenient for the business world which 
cannot be used by the unscrupulous for improper purposes. 

I desire to call attention to the fact that during the years of 1933, 
1934, and 1935, 62 corporations were organized in Delaware by the 
Federal Government, or, more accurately stated, by agencies of the 
Federal Government. These corporations included branches of the 
T. V. A. in Tennessee; it included projects in Virginia, West Virginia, 
New Jersey, Pennsylvania, Alabama, Minnesota, Texas, and Wyo- 
ming. Certainly, those persons responsible for these corporations 
believed they were being organized for a proper purpose and in the 
public interest, and it seems to me it is a compliment to the Delaware 
aw to find that the lawyers who were undoubtedly consulted with 
respect to this matter should have selected the State of Delaware for 
this large group of corporations. . 

I observe that during this examination reference has been made 
several times to the testimony of Robert H. O’Brien, Esq., assistant 
director, Registration Division, Securities and Exchange Commission. 
The illustration given by Mr. O’Brien was as follows: 


I might say in reference to the Sinclair Oil Co. that we had a registration states 
ment filed a short time ago which showed a capital structure of 100,000 shares of 
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eless A stock and 100,000 shares of class B stock. The 100,000 shares of class 
B stock possessed all the voting power. The A stock had no voting power. 
That was offered to the public at $2.50 a share, which would be 4 contribution of 
$250,000. The B stock was all purchased by the promoters at 1 cent per share. 
It was 10,000 shares instead of 100,000. They obtained complete control for 
$100 as compared with the contribution of $250,000 by the Class A stockholders. 


Further along in response to some questions he stated: 


* * * For instance, in that case, as I recall it, the class A stock had a prefer- 
ence to dividends which amounted to about 6 percent. Thereafter the common 
stock participated equally with that senior stock in any earnings over the amount 
required to pay that preference. The percentage to the promoters on that might 
run up as high as 3,000 or 4,000 percent, while the class A would get 10 or 12 or 15 
percent, if they were making those earnings. 

Mr. O’Brien says that he thinks this was a Delaware corporation. 
Undoubtedly that could have taken place under the Delaware law, 
but it seems to me that before it is condemned you must ask and answer 
the following question: Is it desirable in the United States to place a 
limit upon the amount that an American citizen may receive in a 
strictly private and legitimate business? If the answer to that ques- 
tion is what the average American believes it to be, namely, that 
there is no limit, then in my judgment transactions similar to this 
can be justified. I use the word “similar” because I do not know 
anything about this corporation. I concede that it would have been 

ossible, if there were no restrictions other than that stated, for 
improper things to be done, but I think I can give an illustration 
that shows the great danger of providing by law that all classes of 
stock shall have the same voting rights. 

Suppose you take an experienced mining prospector who has 
discovered valuable minerals in somo western State. I do not know 
whether it is true now or not, but there was a time when all that such 
miner had to do was to stake out his property. It is something that 
he has discovered by his own skill, and it becomes his own, but he 
finds in order to operate it he must have as much as $250,000. He 
concludes to create a corporation with 100,000 shares of class A stock 
bearing preferred dividends at the rate of 6 percent and having a 
liquidating value of $2.50. In addition to the 6 percent, provision is 
to be made in the charter that the 100,000 shares ot class A stock 
shall share equally in dividends with the 10,000 shares of class B stock, 
for which the miner has paid only $100. With this proposition he 
approaches a group of people, interests them in the proposition and 
they agree to all his terms except that they want the dividends on the 
class A stock to be 8 percent. He approaches another group and they 
agree to invest their money on condition that the dividends shall be 
7 percent. In an effort to make the best deal possible he finds a group 
oe will accept his proposition with the class A stock bearing only 

percent. . 

He then goes to Delaware and creates his corporation on the condi- 
tions set forth. Bear in mind that he is an experienced man and 
knows how to get the most out of the mine, while the persons who 
have made the investment have no knowledge whatever of operating 
8 mine. Perhaps he has had experience before in other mines where 
the people who invested the money have taken the management away 
from him, destroyed the mine ey destroyed the value of any interest 
he had in it. Bearing that in mind, he determines that that shall 
not happen in this case and he maintains control of his corporation by 
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means of the provisions set forth in his charter. This does not mean 
that the class A stock has no rights in case of fraud or mismanagement. 
At any time that fact can be shown to a court in the State of Delaware 
the class A stockholders through receivership or otherwise can take 
the business away from its promotor. 

I cite this rather lengthy illustration for the purpose of demonstrat- 
ing that if you are to make any progress in this country you must 
do it through the initiative of somebody—this miner who has created 
something by finding valuable things in the ground and developing 
them has done something for himself and the community. 

If you will permit me, I will give one more illustration which 
demonstrates the necessity which I hope may show the danger of 
assuring to every stockholder the same voting rights. Take a man 
who has developed a business, employing 50 people, and its value to 
him is $100,000. He reached the conclusion that if he had $400,000 
more he could afford to pay 7 percent for it and could employ 200 
more people. He finds people with money in the savings bank, 
drawing 1% to 2 percent interest, who are willing to take a chance in 
that business, and they are willing to take the chance largely because 
they have confidence in that particular individual. He takes the 
money, but on condition that, as long as he pays the dividends of 
7 percent, he shall control the corporation; if he couldn’t do that he 
would not take the $400,000 at all because he does not want to lose 
control of the business which has been successful up to this point. 

The usual provision with respect to the voting rights of preferred 
stock is that in case dividends are not paid for a certain length of 
time, usually 1 year, then the preferred stockholders shall have a 
right to vote. tinder the present tax law, this corporation would 
be compelled to distribute its profits, and would not have accumulated 
a large surplus. In case of a depression and profits were not made, 
and preferred dividends were not paid the voting rights of the preferred 
stockholders would attach. This always offers an opportunity when 
the stock is widely distributed, for some.ambitious person to get 
enough proxies to control the election of directors, and throw out the 
old management. This risk was always known to the man who 
created the corporation. His confindence in himself, from his view- 
point, made this risk negligible. Taxes on surplus profits greatly up- 
set his calculations, and if this bill should be adopted it would thorough- 
ly destroy his original plan. Most people with experience, invest 
money and extend credit because of their confidence in some individual 
or group of individuals. They are many times deceived, it is true. 
Injury could undoubtedly come to investors in the illustrations I 
have given and the question immediately arises as to whether the 
evils are so great that you must take some such drastic action as this. 

A careful examination of the statutes of all the States and the District 
of Columbia shows that there are no statutory provisions with respect 
to the voting rights of stockholders in four States: Arizona, Kansas, 
Nebraska, and Texas. There is but one State, namely, the State of 
Illinois, that requires that all stock shall have a right to vote. The 
other 43 States and the District of Columbia expressly authorize 
issuance of nonvoting stock, 

Such legislation as is proposed here will change the form of invest- 
ment in preferred stocks to one of bonds, but I think experience shows 
that bondholdors are in but little better position than the preferred- 
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stock holders. It is true that he is a creditor and comes first in liquid- 
ation, but the preferred-stock holder has a preference as to dividends 
and _a preferonco of assets in case of liquidation. The common-stock 
holdor who is junior to both must depend upon his skill in management 
to got anything for himself and associates. 

This bill places the following restrictions upon all corporations 
regardless of the State in which they were chartered, In other words, 
it constitutes a correction of what has been described as the loose 
provisions of tho genoral corporation laws overywhere. 

First: 

Tho chief place of business and its executive offices, and the meetings of its 
board of directors or trustees shall be regularly held, within the State, Territory, 
or possession under the laws of which it is organized (par. (e) sec. 5). 

I do not see why this provision is necessary to accomplish tho objects 
of this bill, If you put othor restrictions upon tho corporations, such 
as is hereinafter mentioned, I conceive of no particular reason for 
imposing upon business corporations the necessity of incorporating 
in the State in which its chief place of business and its executive 
offices are located, nor do I see any advantage in compelling the board 
of directors to hold their meetings at such place. Think what would 
Happen to a corporation which found it necessary to change its prin- 
cipal place of business from one State to another. It would become 
necessary to incorporate in another State and under somo State laws 
it might be necessary to liquidate the old corporation. 

Second: 

That the licensce shall have only such powers as are incidental to the business 
in which it is authorized to engage, and these powers shall not include any power 
to hold tho stock of any other corporation unless it had such power on the date of 
the enactment of this act or unless such other corporation is a subsidiary of the 
licensee, nor shall it have any power outside of the jurisdiction of its incorporation, 
which it does not have within such jurisdiction (par. (f) sec. 6). 

Speaking generally, I can seo somo possible advantage in restricting 
the powers of corporations to the business incidental to the business it 
is authorized to engage in, but if you do so restrict it, the powers that 
are incidental to the business are so uncertain that you constantly 
have the question raised as to whether a particular thing, in the case of 
an omergency, is within- the corporate powers of the corporation. 
Many illustrations could be given showing the great hardship such a 
rule would impose. It would be a distinct shock to the business 
world and if there be any advantage in adopting the rulo it certainly 
does not compare with the disadvantages. Torty-one States and the 
District of Columbia have no such limitations. 

That provision of the above paragraph which prohibits the power 
to hold the stock of any other corporation evidently destroys the pur- 
pose of investment trusts. I assume that investment trust corpora- 
tions are intended to come within this act. It would be a serious 
thing to prevent a corporation from acquiring and holding even 
temporarily the stock of any other corporation for any purpose 
whatever. Its effect is so far-reaching as to be practically without 
limit. The disastrous offect it would have upon corporations generally 
could only be determined by actual experience. 

uird: 


That all stockholders or members of the licensee shall have an equal right to 
vote the number of shares held by them, respectively, at all stockholders’ meetings 
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and for all directors, subject to any general limitation on the number of votes that 
may be cast by asingle stocknolder * * *: Provided, That no other corporation 
or association shall be entitled to any such vote or voice directly or indirectly at 
any nicoeting of its stockholders, except that the stockholders of any such other 
corporation or association shall be entitled to cast their pro rata share of the stock- 
holding of such other corporation (par. (g) sec. 5). 

I have heretofore commented upon the provisions in the first part 
of this patngrep the latter part which prevents a corporation from 
voting directly or indirectly the stock that it may now own in another 
corporation, as provided in paragraph 2 above, but which provides 
that the stockholders of any such corporation or association shall be 
entitled to cast their pro rata share of the stockholding of such other 
corporation is, I think, an impractical provision. I do not see how it 
can serve any useful purpose. The management of a corporation is 
selected by its stockholders. It is presumed that when this selection 
is made a majority of the stockholders have confidence in the board of 
directors selected. It is but a duplication to require that those same 
stockholders shall participate in tho selection of directors of some cor- 
poration whose stock is owned by that corporation. The effect of such 
® provision upon a corporation which held the stock would not only 
be to prevent the corporation from voting the stock, but would pre- 
vent it from being voted. If the stock be in the name of the corpora- 
tion it is only the corporation that can vote it. This could not be 
corrected by amendment of the charter of the owning corporation. 
Before there could be any pro rata share voting as provitled herein the 
law of the State of the corporation whose stock was being voted would 
have to be amended. Just what evil this is sought to correct is not 
clear to me. 

Fourth: 

That no bonus or commission or emolument of any kind or character in addition 
to his regular compensation shall be paid to any officer or director of the liccnsee 
except by vote of the stockholders at a regularly called meeting. (par. (h) sec. 5). 

I do not see that there can be any real objection to the above pro- 
vision, but I call attention to the fact that in most, if not all, cases, 
it is a useless provision. The management, when it votes a bonus 
or commission, is reasonably certain that it has the approval of the 
stockholders which select the board of directors, and it is not likely 
to do that which it has reason to believe will be opposed by a majority 
of the stockholders. There, of course, may be exceptions to this, and 
certainly the provision cannot be snid to be very harmful. 

Fifth: 

That the stock of the licensee shall be fully paid, or payable in cash or in property 
or in services where the issuance of such stock for such property or services haa 
been authorized upon application to a competent court and under its order finding 
upon competent and ppeaitie proof that such stock has been or is to be issued for 
a fair valuation of such property or services (par. (i) sec, 5). 


An effort is made in this provision to get the approval of some com- 
ferent court as to the value of ee or services before stock can 
e issued in consideration therefor. If this be a desirable provision 
I would suggest that it would be necessary to give some court, some- 
where, the authority to make such determination. I should suppose 
the Congress would” be limited in providing that this should be done 
by. some Federal Court and perhaps in the district where the principal 
office of the corporation is located. 
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Sixth. Paragraph (j) of section 5 seems to create no new right nor 
make any restrictions. I don’t quite understand the purpose of 
paragraph (j). As I read it, together with the latter part of section 20, 

do not see that it creates any new rights or makes any restrictions. 

Seventh: 

No persons shall be eligible to serve as an officer or director of any licensce 
unless he is an actual owner of stock in the licensee. Unless otherwise provided 
herein, no director or officer of a licensee shall be a stockholder or employee of 
any other corporation engaged in the same business, nor shall any such director or 
officer be a director, officer, or employee of any corporation which has advanced or 
loaned money or property to such licensee (sec. 19). 

I want to discuss section 19 a little out of order because it comes 
under this heading that I am now discussing. Of course, the provision 
that an officer or director shall be an actual owner of stock is a familiar 

rovision in many laws, but as a matter of fact it has no actual merit. 

here is no provision in this bill that such officer or director shall hold 
a substantial percentage of the stock of the corporation, and the 
holding of a single share means nothing. 

The other provision of the section may, from the viewpoint of many, 
be desirable, but it will certainly work to the disadvantage of the 
corporation in many instances. If a corporation should find itself in 
difficulty, and it became necessary for it to borrow money, it might be 
much easier, and might be only possible tor it to borrow from a bank 
of which one of the directors of the corporation that was borrowing the 
money was a director. The bank might be willing to loan the money 
because of its faith in the business judgment and the integrity of its 
director who was also a director of the corporation. 

Let me summarize the remedy contained in this bill to eliminate 
the evils of general corporation laws. 

(1) The chief place of business shall be the State where the com- 
pany is iheornotated: (2) its powers shall be limited to those which 
are incidental to the business in which it is authorized to engage; 
(3) that it shall not have power to hold stock of other corporations 
unless it had such power on the date of the enactment of this act; 
(4) that all stockholders shall have an equal right to vote; (5) that the 
stockholders shall have a right to participate in the voting of the 
stock of the corporation owned; (6) that no bonus or commission shall 
be oo except by vote of the stockholders; (7) that a competent court 
shall determine the value of property or services exchanged for stock; 
(8) that all officers and directors shall be actual owners of stock in the 
corporation; and (9) that no director or officer shall be a stockholder 
or employee of any other corporation engaged in the same business, 
and that no director or officer shall be a director, officer, or employee 
of any corporation to which it has advanced or loaned money or 
property to the corporation. 

From these none attempts to cure evils I can discover but two that 
in my judgment would be substantially effective in accomplishment. 
One of these is the prohibition against ownership of stock in another 
corporation; another is the affirmative right of every stockholder to 
vote. That provision now exists in only one State. It seems to me 
this is substantially all you accomplish in your efforts to destroy the 
evils growing out of the so-called loose provisions of general cor- 
poration laws. The other provisions constitute handicaps to business 
Soeporations without any substantial compensating benefits to the 
public. 
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Section 7 of the act legislates with respect to corporations which 
do not comply with this act. I think the provisions of this section 
-are so broad that practically all kinds of business, whether they 
have gross assets of the value of $100,000 or not, will feel compelled 
to comply with the provisions of this act and secure from the Federal 
Trade Commission a license to continue their business. 

Section 8, paragraph (b), in my judgment, comes very close to 
Government control of business. I should suppose that the Com- 
mission would have complaints from competing corporations almost 
constantly. Such complaints would have in them statements which 
on their face would indicate that the licensee was violating its license. 
Whether the Commission should make an investigation before taking 
any action is a matter that I assume is to be left to the Commission. 
The only definite provision made is that the licensee shall be given 
an opportunity to be heard, and if the Commission be of the opinion 
that such viloation has occurred, the licensee will be permitted to 
present to the Commission certain evidence of its willingness and 
capability to comply with the conditions contained in the license, 
and of the making of suitable restitution, as determined by the Com- 
mission, by such licensee to parties adversely affected by the viola- 
tion of such condition. If the licensee does not offer such satisfactory 
evidence and does not make restitution, the matter is to be reported 
to the Attorney General. 

Paragraph (c) of section 8 provides that it shall be the duty of the 
Attorney General to institute proceedings against said licensee and 
its officers and directors for revocation of such license. The court, 
is given the authority in case the license is revoked to prohibit the 
guilty officer or director from serving as an officer or director of an 
corporation engaged in commerce until after the expiration of such 
pee of time as the court may fix. This may, of course, become a 

ife sentence. . 

It seems to me that this section could be improved upon by making 
some provision whereby a corporation could ascertain whether some 
business transaction it desired to enter into was in violation of its 
license. Under the provisions of this section, as I understand it, it 
must take the risk, and if there be complaint about it, it shall have 
an opportunity for a hearing and if found guilty it then shall have an 
opportunity to convince the Commission of its willingness and capa- 
bility to comply with the license. Under these circumstances the 
license will not be revoked. In the meantime, howevor, it may have 
entered into a contract, which, upon such hearing, is not approved 
by the Commission, and thereby it becomes liable to damages. There 
is no escapo from the conclusion that this sets up a Federal bureaucracy 
with such little freedom of action as to warrant the fear of disintegra- 
tion and collapse of business corporations generally. 

Section 12 sets up the machinery for a judicial review, but it is 
specifically provided by paragraph (b) of that section that there shall 
be no stay of the Commission’s order unless specifically ordered by the 
court, The business that has been licensed under this act, therefore, 
finds itself in the position of having its license revoked and immedi- 
ately compelled to cease doing business of any kind unless it can 
convince the court in that particular jurisdiction that the court is 
justified in staying the Commission’s order. I assume this to be a 
reasonable protection, as the courts of the country are now consti- 
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tuted, but it does seem to me that this new and untried law ought to 
provide that the Commission’s order, in case of on appeal within a 
certain fixed time, should not be effective until the court has approved 
the Commission’s order. 

Senator O’Manoney. Attention should be called to the fact that 
section 8, which deals with the revocation of licenses, requires tho 
Commission to give notice to the Attorney Ganeral who shall pro- 
ceed for the revocation of the license. I do not think it is contem- 
plated that in the section to which you refer that matter is covered. 
The order to which that section refers would be an order of a lesser 
grade than the revocation of the license. 

Mr. Hastines. Maybe I made a mistake in my interpretation of it. 

Section 13. I stated a moment ago that I did not know whether 
section 8 gave the Commission authority to make investigations. I 
find the broadest kind of power is given in section 13 (a) of the act. 
Not only are they given power to investigate, but they can require 
the licensee to keep such accounts or systems of accounts as the Cone 
mission may deem necessary. I should suppose this broad power 
given by this paragraph was necessary in order that the Commission 
might intelligently carry out the provisions of the act, but it demon- 
strates again how completely the business corporation has been com- 
pelled to surrender the ordinary and legitimate conduct of its own 
affairs. 

Section 16 provides: 

Every contract made in violation of this act shall be void, and no corporation 
or association shall bring or maintain any suit or proceeding in any court of the 
United States unless it is organized, conducted, and managed as required by the 
conditions imposed in section 5 of this act * * *, 

This is the kind of provision that would ordinarily be written into 
an act of this kind, but I call attention again to the ineffectiveness of 
the effort made by paragraph (b) of section 8 to permit the corpora- 
tion to correct any mistake that it has made. That provision says 
that if the Commission shall be of the opinion that a violation has 
occurred the licensee may save its license by notifying the Commis- 
sion of its willingness and capability to comply with the conditions 
of the act and to make restitution, and so forth. But that does not 
save the corporation from the punishment provided in section 16, 
making its contract void and preventing it from maintaining a suit. 
I should think that the licensee might at least be given the benefit of 
showing that there was no willful violation. That would make his 
contract voidable but not void. 

Section 17 is subject to the same criticism. It reads as follows: 


No person or persons shall form, operate, or act as or for a corporation or asso- 
ciation for the purpose or with the effect of violating this act, or conspire thereto 
and of himself or by a co-conspirator do any act or thing to effect such conspiracy. 

Under that section a lawyer who made an honest mistake in advising 
a corporation or association to do a thing, the effect of which violatec 
this act, would be subject to the penalty provided in section 18. In 
section 18 that follows, the lawful punishment is provided for, o 
$10,000 fine, or imprisonment not exceeding the term of 5 years. 

May I inquire at this point what possible inducement can there be 
to any man to divert whatever fortune he may have from a reasonably 
safe investment, although bringing in only a small return, to invest- 
ment in a corporation that is surrounded with such pitfalls, involving 
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what he can do, and possibly subjecting him by reason of his efforts 
to such punishment as provided in this section? 

Section 19 to which I have already referred also makes this odd 
provision: 

Every officer aad director of any licensee shall be a trustee of the stockholders 
of such licensee and shall be liable to such stockholders in actual and punitive 
damages for any money or property that ay be paid or transferred to any other 
corporation in which he may be an officer or director or in which he nay own more 
than 5 percent of the corporate stock or other securities. No officer or director of 
“any licensee shall, directly or indirectly, or by any device whatsoever take any 
profit to himself as a result of the trust reposed in him save only such compensa- 
tion as may be regularly awarded to him by vote of the board of directors, 

The first part of this quoted paragraph only states what the law 
is without a statute, but I don’t understand what is meant when it 
provides that “he shall be liable to such stockholder in actual and 
punitive damages for any money or property that may be paid or 
transferred, and so forth.”” I assume the provision means that no 
corporation can deal with another corporation if one of its officers or 
directors owns more than 5 percent of the corporate stock or other 
securities of the corporation with which it finds it desirable to deal. 
It apparently assumes that no such transaction could take place 
without actual damage. It seems to me this language ought to be 

ualified in some way if it is intended to make the officer or director 
hable in case there is a damage of any kind. 

I think there is some confusion in the minds of many as to the 
meaning of section 20. It provides that the Civil Service Commission 
shall issue certificates to persons “as certified corporation representa- 
tives for the purposes of this act.”” My understanding is that such 

ersons are not to be Federal employees, otherwise there would be some 
finitation placed upon the number of certificates issued. I take it 
that any person who is capable may receive such certificate. It 
provides that the certificates shall not be limited to attorneys at law 
and then it makes this provision ‘nothing in this act shall be con- 
strued to prohibit person other than a certified corporation repre- 
sentative from acting as the proxy of a stockholder in any corporation.” 

In this connection, I refer again to paragraph (7) of section 5 in 
which specific provision is made for the delivery of proxies to such 
certified corporation representatives. If I understand this section 20 
it will, in my opinion, serve as a convenient vehicle for unscrupulous | 
persons who have received certificates from the Civil Service Com- 
mission to harass and annoy corporations. The purpose of it must 
be to make it more difficult for the management of a corporation to 
continue in control. I do not see how it is possible to accomplish 
any such purpose, if that be the purpose. The practice of most 
corporations when sending notices to its stockholders of a stockholders’ 
meeting is to enclose with it a proxy made out in the name of persons 
who are in favor of continuing the management. Of course, under 
normal conditions it is comparatively easy for the management to 
secure such proxies. 

The way to defeat the management is open to every stockholder 
who disagrees with it, but of course such minority stockholders are at a 
tent disadvantage. It is only by canvassing the whole list of stock- 
iolders and by pointing out reasons for putting the management in 
new hands that there can be any hope of success in the ordinary case. 
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But for the life of me I can not see how it could be hoped that a certified 
corporation representative could be of any substantial assistance in 
this case. Certainly no stockholder would under ordinary cireum- 
stances trust a stranger with his proxy unlecs such stranger had a 
definite program which was disclosed to such stockholder. 

I shall not discuss this section further because 1 am afraid I am 
entirely wrong with respect to my interpretation of it. 

On March 3, Mr. Elmer T. Cunningham testified before this com- 
mittee, Mr. Cunningham is a businessman of long experience. During 
his testimony Senator Borah made this observation: 

Senator Boran. Businessmen frequently complain about the antitrust laws, 
and say they do not know when they are violating them, and have asked for some 
kind of legislation through which they might be able to proceed without gettin 
into court. I have always been of the opinion that the antitrust laws vould 
practically accomplish that, but business people do not seem to like it done that 
way. At almost every session we hear complaints of the antitrust laws. ‘They 
got what they wanted in the N. R. A., which was a further period of exemption 

Members of the committee have complained from time to time dur- 
ing this hearing that they were receiving little or no help or suggestions 
from businessmen to cure evils that everybody agrees do exist. Since 
I am not a businessman, I do not suppose the committee would expect 
me to make suggestions, I have undertaken to analyze this bill and 
point out certain things which I think make it objectionable. I do 
think that on the whole it is very objectionable. I think it will do 
great injury to business which apparently is not now on the up-grade, 
to say the least. I think, speaking generally, most people agree that 
moron in restraint of trade are a bad thing for the country. 
Whether they exist to any such extent as some people believe, and 
that they are doing the injury muny believe, I am not in a position 
to state. 

As J analyzed this bill and read portions of the evidence, and read 
this observation made by Senator Borah above quoted, it occurred to 
me that I might make one suggestion that might be worth considering. 

During the whole time I was in the Senate I heard the same com- 
plaint that Senator Borah refers to, viz, that businessmen do not 
know when they ate violating the antitrust laws. I know of some 
instances that I can now recall where the fear of the violation of the 
antitrust laws prevented transactions that in my judgment would 
have been in the public interest. 

My suggestion is this: I would strip this bill of the restrictions 
which I have criticized. I would not compel corporations to take 
out a license, but I would give corporations that are on the border 
line of monopolistic practices, and corporations which allege that 
they are handicapped by not knowing whether they are violating the 
antitrust laws or not, the opportunity to apply for and receive a 
license, just as this bill provides, That would mean that the Federal 
Trade Cammmiseisi would pass upon what such corporations were 
doing, and what they were seeking to do. If the license were granted 
and the corporation had a new question that arose, I would provide 
that it should have opportunity to appear before the Federal Trade 
Commission and get its consent to this new venture. 

If such corporations had this opportunity of saving themselves from 
being prosecuted under the antitrust law, and a vigorous prosecution 
were instituted against those who are clearly violating the law, there 
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would be real public sentiment in favor of such prosecution, and no 
sympathy expressed for those who were found guilty. It may be 
that no corporation would take advantage of such a law, but it seems 
to me we would, at least, by this method, close the mouths of those 
who have been making complaint, such as that so well described by 
Senator Borah. I am not certain that such a bill, providing on the 
one hand a license for those who are in doubt, followed by vigorous 
rosecution for those who did not heed the warning, would not be 
egislation in the right direction. 

I should like to include in my statement, without reading, some 
extracts from snyopses of Delaware decisions touching the construc- 
tion of the Delaware corporation law by the courts of Delaware. I 
have picked them more or less at random, and for the purpose of show- 
ing the general expression in respect to what might be done under the 
general corporation laws of Delaware. Many of the bad things 
that could be done have been condemned by the courts, as shown by 
these following paragraphs, each one representing an extract from some 
opinion. I do not give the citations, because it seems to me that is 
not necessary, and my statement is already too long. 

Senator O’Manoney. It may be incorporated in the record. 

(The matter referred to is here set forth in full, as follows:) 


CONSTITUTION 


A bylaw conflicting with a charter provision is void; a charter provision con- 
flicting with the statute is void; a statute conflicting with a constitutional pro- 
vision is void. . 

RIGHTS OF STOCK 


The nature and extent of preferences of stock are determined solely by the 

ee vient of incorporation; a preference cannot be created or altered by a bylaw 
rovision. 

Y To determine the nature and extent of their preferences, stockholders need 
look only to the instruments required to be filed and recorded, 

Stockholders cannot, even by a bylaw adopted by unanimous consent, override 
the provisions of the law requiring the rights of preferred-stock holders to be 
defined in the certificate of incorporation. 


POWER OF DIRECTORS 


Even if the board of directors of a corporation may remove a director for cause, 
such power cannot be exercised in an arbitrary manner, the accused director 
being entitled to be heard in his own defense. 

As the law does not look with disfavor on the policy of securing to minority 
stockholders a right of representation on the board of directors, a director of an 
industrial corporation, being an officer chosen by the stockholders, cannot be 
removed by his fellow directors. 


DIRECTORS’ DUTIES 


Directors stand in the situation of fiduciaries and are called upon in disposing 
of the property of the corporation (including its unissued par-value and no-par 
stock) to obtain prices which are for the best interests of the corporation and its 
stockholders. 

Directors are not only bound not to profit personally at the expense of the 
corporation or its stockholders, but they must save them from loss. 


PERSONAL PROFIT—-CORPORATE STOCK 


It was a fraud on a corporation and its other stockholders and a clear breach 
of trust for the active directors to vote to themselves, without consideration, 
sufficient stock to give them 51 percent of all the stock. 


121861—38—pt, 421 


668 FEDERAL LIOENSING OF CORPORATIONS 


Acts of directors are scanned in the light of those principles which define the 
relation of trustes and cestui que trust. 

An issue of stock authorized to be made by directors to another corporation 
which they own and of which they are the nominees to receive the issue will be 
regarded as having been made by the directors to themselves, ‘ 


PERSONAL INTEREST OR ADVANTAGE 


If a director acta for himself in matters where his interest conflicts with his duty 
to the corporation, the law holds the transaction constructively fraudulent and 
voldable at the election of the corporation. 


ISSUANCE OF STOCK 


A breach of trust on the part of directors consisting in their unlawfully issuing 
stock of the corporation to themselves is a matter.recognizable in equity, by a 
suit for an accounting, and complainants are not remitted to an action at faw 
for damages. 

Stockholders have a right to assumo that officers and directors will be faithful 
to their trust. 

In issuing stock, directors are trustees for the corporation, and the stock must 
be disposed of in the interest of the corporation. 


DIRECTORS——-PAYMENT FOR SERVICES 


Directors of a corporation are trustees for the stockholders and their acts are 
governed by the rules ppplicable tosucha relation, which exact of them the utmest 
good faith and fair dealing, especially where their individual interests are con- 
cerned. They have no right to compensation for services rendered within the 
scope of their dutics as directors, unless it is authorized by the charter, bylaws, or 
the stockholders of the company. They have no right to compensation for serv- 
ices rendered outside their duties ag directors unless there has been an express 
contract to pay for such services, or, as some cases hold, ‘unless the services were 
clearly outside their duties as directors and performed under circumstances 
sufficient to show that it was understood by the proper officers, as well as by the 
directors claiming compensation, that the servicea were to be paid for by the 
corporation. A contract to pay compensation for such services must be made 
with directors or other proper corporate officers who have no personal interest 
directly or indirectly in the contract, ayd who are competent to represent the 
company in the transactions. ' 

here directors subscribed for corporate stock, giving their notes in payment, 
and the notes were held by the company and paid in part from dividends, it was 
held that as the corporation was not authorized to issue stock for notes, and as 
the directors secured an unfair advantage over other stockholders, the contract 
may be set aside as fraudulent and the directors required to account for the 
fruits of their illegal acts, particularly as they took advantago of their present 
position of trust. 

Directors are not entitled to vote themselves stock for organization services 
or for obtaining subscriptions to stock under the constitutional provision as to 
issuance of stock for labor done, since the directors are incompetent to value 
their own services. 

PREFERENCE RIGHTS 


As soon as a preferred cumulative dividend is matured by time, though unpaid 
and undeclared, the right of the stockholder to its ultimate payment as against 
junior stockholders becomes a vested right. . : 

The nature and extent of preferences of stock are determined solely by the 
certificate of incorporation; a preference cannot be created or altered by a bylaw 
provision. ; 

To determine the nature and extent of their preferences, stockholders need 
look only to the instruments required to be filed and recorded. 

Stockholders cannot, even by a bylaw adopted by unanimous consent, over- 
ride the provisions of the law requiring the rights of preferred stockholders to 
be defined in the certificate of incorporation. 


STOCK IN GENERAL 


The authority of a corporation to issue stock is fixed by the law of the State 
which grants the authority, and neither the incorporators nor any other officers 
can change, modify, or supplement the law in that regard. 7 
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LABOR DONB 


Under constitution, article 9, and section 14 of the peneral corporation law, 
stock cannot be issued for promotion services performed before incorporation or 
work to be done in the future. 

An agreement to render future service to a corporation is not lawful considera- 
tlon for the issuance of stock. 

Consideration for the issuance of stock consisting of services rendered in the 
promotion and organization of the corporation and services to be rendered in the 
uture is not lawful under the constitutional and statutory provisions. 


PROPERTY AND LEASES 


Stock in a corporation was issued for property never delivered to the company 
and the issue was ratified by the directors. Held contrary to constitution, 
article 9, section 3, and General Corporation Act, section 14, and unlawful and 
ultra vires, and might be questioned by other stockholders, in a bill for cancelation 
of such stock. 

The assignment to the company of a plan of doing business by which prospective 
purchasers of automobiles were to be assisted in buying and paying for them, the 
company making the purchase ated holding title until the purchase money was 
paid in full, did not under constitution, article 9, section 3, and this section con- 
stitute a valid consideration for stock issued as fully paid and nonassessable. 


PROMISSORY NOTES 


The requirement of the constitution (art. 9, sec. 3) as to the consideration for 
which stock may be issued as full paid contemplates the production of the thing 
itself, and not the mere promise to produce; a promissory note of the subscriber 
is not “money paid,” nor is it “property actually acquired’; hence it ia not legal 
consideration for the issuance of full-paid stock. 

The purpose of the constitutional requirement as to the consideration for which 
stock may be issued as full paid is that the capital of Delaware corporations shall 
consist of substantial assets, for the protection of both creditors and stockholders. 


JUDGMENT OF DIRECTORS-—-¥RAUD 


Section 14 contemplates a valid exercise of judgment as to value of labor 
performed; and directors, being incompetent to value their own services, cannot 
vote themselves stock for services, as for “labor done.” 


PREEMPTIVE RIGHT 


The preemptive right of a stockholder to subscribe for his proportionate share 
of new stock obtains in Delaware, but there may be exceptions where no injury 
is done to existing rights. 

The right of preemption is not, except within narrow limits, an absolute rule 
of law. ft scems that under modern conditions, it will be eppiled by disregarding 
legal dogma and merely asserting an equity jurisdiction to hold, in respect of the 
facts in each case, directors and stockholders to a high standard of reasonablenesa 
and fairness in issuing new shares. 

The preemptive right of stockholders of s corporation to subscribe for new 
shares issued by the corporation in preference to outsiders is well established. 


RIGHT TO VOTE 


A bylaw that restricts or alters the voting power of stock of a corporation ag 
established by the law of its charter is void. 

A charter provision that ‘the sole voting: power shall reside in the holders of 
the common stock’? held not to prevent the preferred stock from being voted 
when there is no common stock legally issued and outstanding. 


* FUNDS AVAILABLE FOR DIVIDENDS 


Dividends can be legally paid by a corporation not in liquidation only from 
aurplue or net profits, and not from capital. ; . 

corporation has only such power to declare and pay dividends as the law and 

its charter gives it. Where the law under which the corporation is organized 

contains a specific grant of power to pay dividends, such grant contains the full 
measure of the power, and it has no other or greater power in that regard. 
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Irrespective of statute, in general, corporations may declare dividends only from 
profits, which means that their invested capital may not be distributed. 


RIGHT OF STOCKHOLDERS TO DIVIDENDS 


As soon a8 a preferred cumulative dividend is matured by time, though unpaid 
and undeclared. the right of the stockholder to its ultimate payment as against 
junior stockholders becomes a vested right. 


RECEIVERSHIPS 


Corporation, though insolvent, should not be thrown into receivership on 
application of stockholders who would obtain no benefit therefrom and would 
injure creditors not demanding payment. 

Mr. Hastines. I thank you very much for the privilege of appearing 
before the committee. 

Senator O’Manoney. Senator Borah, have you any questions? 

Senator Boran. I believe not. 

Senator O’Mauoney. Senator Austin? 

Senator Austin. No. 

That statement is so comprehensive that there is not much left to 
inquire about. 

Senator O’Manoney. Senator Hastings, I was very much interested 
to hear you say in so many words that a corporate charter is a contract 
between the corporation and the State issuing the charter. Of course, 
that is a well-known fact and an elementary proposition that probably 
is not always clearly understood. 

Mr. Hastinas. Yes. 

Senator O’Manoney. Do you feel, as some of us feel, that is so, 
and since the Federal Government is the only Government which has 
jurisdiction over interstate commerce, it is either necessary or proper 
that the Federal Government should write that contract? 

Mr. Hastinas. I do not think it makes a bit of difference in the 
world who writes it, for this reason: That corporation incorporated in 
one State under a general corporation law has got to comply with the 
corporation law of every State in which it does business, and I believe 
that would be true if that charter were taken out under a law created 
by the Congress, with possibly a few excep*ions where they are purely 
interstate corporations and do not do any local business. But, 
speaking generally, I think that would be true. 

Senator O’Manoney. When you say “it must comply with the 
corporation law in each State in which it does business,” you do not 
mean that it is necessary for a foreign corporation—and by that I mean 
a porporeaon organized in another State—must reorganize in every 

tate 

Mr. Hastines. It has got to comply with the laws of that particular 
State which provides under what conditions a foreign corporation can 
do business in that State. 

Senator O’Manoney. In other words, it accepts the constitution of 
the State? : 

Mr. Hastines. It complies with the law and conditions that have 
been imposed upon foreign corporations. , 

Ssnator O’Manoney. Its corporate structure is not affected at all? 

Mr. Hastinas. Not at all. 

Senator O’Manoney. If there were no provision in the charter by 
which the rights of investors are properly protected, the mere fact 
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that a corporation is engaging in business in a State would make no 
difference with respect to that particular point, would it? 

-Mr. Hastinas. If I understand this bill, you are undertaking to 
correct an evil that grows out of charters issued under general corpora- 
tion laws. You can readily do that. You can do it quite as readily 
as if it were created by act of Congress. You have control of the 
situation, if the corporations are engaged in interstate commerce. It 
makes no difference whether they are incorporated under the law of 
the State of Delaware or a Jaw created by Congress. You still have 
the same control you would have if it were a Federal corporation. 

Senator O’Manoney. Do you think it is undesirable for Congress 
to undertake to prevent these practices, which everybody admits at 
one time or another have been open to abuses? ‘ 

Mr. Hastinas. Well, of course, everybody knows that we must 
constantly be studying and trying to meet the fellow who is trying to 
do something crooked. We must study the situation and see whether 
or not we can stop him by some general law which will not at the same 
time injure somebody who is doing a legitimate business. That has 
been the struggle ever since we began, and it continues to be the 
struggle, and there will always be a difference of opinion as to whether 
the thing we may attempt to do will do greater harm than the evil 
which you are trying to correct. That is exactly what you are faced 
with here. 

The best illustration of that, I think, is the one in which you 
specifically provided that every stockholder shall have the same 
right to vote. In some instances you will accomplish something with 
it. I have had instances called to my attention where I wished to 
heaven that were true. It is difficult for the courts to do anything 
with it, but I insist that if you adopt that rule you are doing as much 
harm to those corporations that are trying to conduct a a itimate 
business as to those that are not. I say you will do as much harm, 
and I believe you may do even greater harm. That is a matter of 
opinion, of course, but that is my judgment with respect to it. 

f course, speaking generally, noboby can complain of the Con- 
gress for trying by legislation to correct evils. I merely point out 
that when you are trying to correct evils you must be careful to see 
that you do not do harm to legitimate business. 

Senator O’Manoney. Let us look at one particular provision of 
this bill, to which you do not seem to take any serious objection. 
That is the provision with respect to the payment of bonuses without 
approval of the stockholders. Can you say whether or not, under 
the Delaware law, the management of a corporation may now pay 
bonuses without the vote of the stockholders? 

Mr. Hastinas. I should think so. 

Senator O’Manonry. May the management pay themselves a 
secret bonus? 

Mr. Hastinas. I do not know what you mean by “secret”? bonus. 
It cannot pay a bonus that is a fraud. 

Senator O’Manoney. Let me give you an example that was fur- 
nished to me by the Federal] Trade Commission. The bonus pay- 
ments to the Bethlehem Steel Corporation began in 1917, which were 
paid to from 8 to 10 persons in the beginning, and finally reached the 
number of 21, From 1925 to 1928 no dividends were paid to the 
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owners of the corporations, but Mr. Grace, who was the head of the 
corporation, received $3,200,000 in bonuses during these years. In 
the 13 years from 1918 to 1930 the bonuses paid to Mr. Grace amounted 
to $814,933 per year. During that period and up to the close of 1928, 
there were taken out of the coroprate treasury bonus payments in the 
amount of $31,878,255 as against $40,886,996 paid to the common 
stockholders, the bonuses being 80 percent of the amount paid to the 
owners of the corporation. Do you think it would be undesirable for 
the Federal Government to undertake to prevent the possibility of 
such payments? 

Mr. Hastinas. Perhaps not, but may I respectfully add that you 
have not cured that situation by this bill. 

Senator O’Manoney. Can you suggest how we can cure it? The 
people who do that sort of thing are in control of the corporation, and 
the stockholders would have approved whatever they suggested. 
You have not in this bill, in my judgment, cured one case out of a 
thousand by that provision. So far as the business world is con- 
cerned, that would be doing less harm than anything you have in 
section 5, in my judgment. I think there is no argument on that. 
It merely means calling a stockholders’ meeting to vote on the proposi- 
tion. But the provision I speak of, if that were the only objection I 
had to the bill, I should pass it over and not even come. 

Senator O’Mauoney. I realize that is probably true. How about 
the antitrust laws? Do you feel, like all the witnesses who have ap- 
peared before us, that they should be enforced? 

‘Mr. Hasrineas. Yes, I do. 

Senator O’Manoney. Have you any suggestions to make to the 
committee as to how we can bring that about? 

Mr. Hastinas. I made one which I suppose you are all familiar 
with, and perhaps it is not worth very much. [ have often wished 
that we had some kind of law that would make it so certain that 
nobody would have any doubt whether a corporation was violating 
the antitrust laws or not. I remember a particular instance where a 
corporation wished to take a certain action which, in my judgment, 
would have been fine for the country. It could not be done, because 
of the antitrust laws. I do not think it would have violated the law, 
but those people were afraid. They were trying to live up to the law. 
If they could have gone somewhere and had somebody pass upon that 
and approve it, and when they gave their approval put that corpora- 
tion in a position where they could watch it and not let the approval 
be turned into a license, it would have been a fine thing. « 

Senator Borau. That would be Government control of business, of 
which you are complaining. 

Mr. Hastinas. Oh, yes. If a concern is so anxious to do a certain 
thing which is so close to the line of violating the law, then it should 
either put itself under the control of the Government or not do the 


g. 3 
Senator O’Manonny. Do you not think it is possible for us to 
develop some sort of a Federal corporation law which will make un- 
necessary, both the meddling about which you complain in this bill, 
and the interference which would be inevitable under the plan which 
you suggest, so that by merely complying with the rules which the 
Federal Government through Congress lays down, the management of 
corporations will have no fear of the results? 
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Mr. Hastinas. Senator O’Mahoney, that is what attracted my 
attention to Professor Ripley’s statement. He gave instances of what 
appeared to be very bad things that were being done by corporations, 
but there is not a single thing that he suggested that is due to the 
general corporation laws of any State that I know anything about. 
It was just because somebody was crooked. 

Senator O’Manoney. Due to the frailities of human nature? 

Mr. Hastinos. It is a little worse than frailties, I think. I guess 
they are frailties, but they are more than that. They are people 
with a crooked trend of mind. 

Senator O’Manoney. In connection with the last suggestion of 
yours, I want to read into the record a statement made by former 
Senator John Sharp Williams in 1911. You recall, of course, that 
Senator Williams introduced a bill which embodied a good many of 
the features of this bill. With respect to the suggestion which you 
have made, and which has been made by some others, I call your 
attention to what Senator Williams said: 

I can imagine nothing more dangerous to the American Republic than control 
of great corporations by a Federal bureau, subject, in its turn, to a political ad- 
ministration of either party, excluding or admitting participation in business 
‘substantially at the whim and caprice and by the favoritism or enmity of the head 
of the bureau, influenced by Senators, speakers, and Presidents, whose “pull’’ 
would be in favor of “good trusts” and whose frowns would be for ‘‘bad trusts.” 
In such a case “good”? would come to mean subservient. The remedy is to 
exclude trusts from interstate commerce, but to exclude them not by the fiat of a 
bureau, which in the last anaysis is a man influenced by other men and acting 
secretly, with subordinates forbidden to give out information, but to exclude 
them y fiat of law, providing that corporations having charters conferring 
powers broad enough to establish monopoly or near monopoly and unlimited in 
the interest of the public shall be excluded. 

There in a few words is set forth the principle which was expressed 
by Senator Williams before we began our study of this bill. 

Mr. Hastings. The point is that no corporation engaged in monop- 
olistic practices shall be permitted to operate? 

Senator O’MaHoney. Yes. 

Mr. Hastines. I agree with that. The question is how to do it. - 

Senator Borau. That is the question to which we are trying to find 
the answer. 

Mr. Hastinas. Yes. 

Senator Borau. You do agree that people engaged in monopolistic 
practices should not be permitted to enjoy the channels of interstate 
commerce, do you not? 

Mr. Hastings. In any form. 

Senator Borau. I am glad to hear you say that. 

I feel some gratification, regardless of what may come from it, in 
the fact that the antitrust laws have again come into fine repute with 
the business people, who are now coming before this committee and 
expressing themselves as being strongly in favor of the enforcements 
of those Jaws. You know as a Senator that there was a constant and 
almost universal demand for years that they be repealed. So we have 
really reinstated the antitrust laws. 

Mr. Hastines. I think they should be enforced. I should like the 
record to show that I do not appear here representing anybody, and 
that I came because you were good enough to ask me to come. 

Senator O’Manoney, You came upon invitation. 
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Mr. Hastinas. Yes. 

Senator O’Manoney. I wanted Delaware to have the defense that 
you would give it. 

Mr. Hastines. Thank you very much for the privilege of appearing. 

Senator O’Manoney. The committee will stand in recess until 
next Tuesday at 10:30, at which time Mr. Clark, of Texas, will be 
heard, as well as other witnesses mentioned in the discussion off 
the record. 

(Whereupon, at 12 o’clock noon, & recess was taken until Tuesday, 
March 22, 1938, at 10:30 a. m.) 
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TUESDAY, MARCH 22, 1938 


Unitep States SENATE, 
SUBCOMMITTER OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 
The committee met, pursuant to recess, in room 318, Senate Office 
Building; at 10:30 a. m., Senator Joseph C. O’Mahoney (chairman) 
residing. 
: Present: Senators O'Mahoney (chairman), Borah, and Austin. 


STATEMENT OF HON. EDWARD CLARK, SECRETARY OF STATE 
OF THE STATE OF TEXAS 


Senator O’Manoney. Mr. Clark, you may proceed. First give 
your name to the reporter. 

Mr. Cuark. My name is Edward Clark. Iam secretary of state 
of the State of Texas. 

Senator O’Manoney. You may proceed with your statement. 

Mr. Cuark. As secretary of state of the State of Texas, I respect- 
fully appear on behalf of that State in opposition to the Federal 
licensing bill now under consideration by this committee. We are 
greatly concerned as to the effect of the proposed measure upon the 
corporate laws and practice of the State. Texans have demonstrated 
on more than one occasion that they are, by nature, rather inde- 
pendent. I may as well be frank. e do not like to be regulated or 
controlled by anyone, most especially some Federal agent with an 
order, rule or regulation in his hip pocket which he says is authorized 
on account of some law which Congress might have passed. 

Senator O’Mauoney. Are there not a number of oil companies or 
oil businesses in Texas that are pretty well regulated by the big oil 
companies? 

Mr. Cuark. I think they are rather well regulated by our State 
railroad commission, Senator. 

We would like by your consent to be let alone and permitted to 
run unmolested what modest little business an all-wise, all-beneficent 
Providence has bestowed upon us. It seems to me quite impossible 
to equalize opportunities and natural resources between the various 
States. To attempt this might upset a plan long in operation. 

I am taking the position generally that the present bill is an un- 
quetiiable intrustion of Federal authorities in matters which of right 

elong to the several States. 

With the exception of the farmer, I am pleased to state that in 
‘Texas money is rather plentiful and business is prosperous, particu- 
larly one of our major industries—oil. In this connection it will be 
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remembered that it was only 2 or 3 years ago that the hue and cry 
went up and out from one of your numerous departments in Washing- 
ton that there must be, in order to save the country, Federal control 
of the oil industry. 

It so happens that our Senators, Representatives, oil men, big and 
little, pood aid bad, were all opposed to turning our oil over (0 some 
agency away up here in Washington. It is indeed remarkable that 
the oil industry is so prosperous and sound in Texas in spite of our 
refusing the voluntcer services of a certain person who wished to 
regulate our oil business. 

Of course, Ido not come here to question the authority of Congress 
to regulate interstate commerce. Texas, however, does have a 
motherly as well as a more or less finarcial interest in the corporations 
she has created or extended the sisterly hand of welcome to do busi- 
ness within her confines. Surely Texas never anticipated, consented to, 
or now desires that such corporations may now be converted into 
instrumentalities of the Federal Government. 

I think the State of Texas is today bound to use every power at her 
command to continue to preserve and protect and, so long as a cor- 
porntion abides by our own peculiar brand of “law and order,” to 

eep the faith with that corporation that for so many good causes 
entered in a relationship with our State. Unless we do that we sur- 
ener our sovereignty and find ourselves completely devoid of public 
policy. 

From reading the transcript of what has been said before this com- 
mittee is these hearings it would appear to me that the allegation has 
been made either during or by intimation that those seeking to form 
corporations look for the State whose corporate laws are most lax. 

I cannot with any such allegation. 

The record shows that Texas has been the magnet that has drawn 
many individuals and groups wishing to form corporations both in 
production, mining, andl manufacturing and I want this committee 
and the world to know that the corporate laws of Texas are far from 
lax. In fact, our strictness, stringency and enforcement I will match 
with the laws of any State anywhere. 

So that the committee may be informed as to the exact requirements 
of the corporate laws of Texas and to explode the foolish theory that 
lax corporate laws attract such business, I wish your permission, 
gentlemen, to give you a brief and simple statement covering generally 
the corporation laws of Texas, penalties provided for the violation, 
including antitrust laws, together with studies of revenues received 
by the State for corporate fees, filing fees, and franchise taxes. 


DOMESTIC CORPORATIONS—-CREATION 


The Constitution of the State of Texas prohibits corporations 
being created in the State except by general laws. The Legislature of 
Texas has enacted general laws to be administered by the Secreta 
of State which provides for the creation of private corporations and, 
in accordance with the mandate provided in the constitution, have 
provided for the adequate protection of the public and of the individual 
stockholders. Article 1302 of the Revised Civil Statutes of Texas, 
1925, as amended, provides for more than 100 separate and dis- 
tinct purposes for which a private corporation may be formed, but 
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a corporation can only be formed for one main purpose as is authorized 
by one subdivision of said article, except in those instances where a 
particular subdivision authorizes a corporation to be formed for more 
than one purpose. 

Our legislature has provided other specific types of corporations 
than those enumerated in article 1302, namely, rsilroads, banks, 
insurance companies, farmers’ cooperative societies, farmers coopera- 
tive marketing associations, rural credit unions, agricultural and 
livestock pools, agricultural finance corporations, mutual loan cor- 
norations, cooperative credit associations, and Morris Plan Banks, 
bat with the exception of the laws pertaining to banks and insurance 
companies the administration of all the corporation laws is placed 
in the hands of the secretary of state. Of course, the business of the 
latter named corporations is regulated by other governmental agencies, 
but the laws pertaining to the creation of the corporations and the 
continuance of the franchise exercised by them are administered by 
the secretary of state. 

As to the specific types of corporations, the legislature has provided 
different means of organization and regulation for the protection of 
the public and the individual stockholders, but by virtue of constitu- 
iional as well as statutory provisions, all private corporations are 
subject to a common regulation, and that is “no corporation shall 
issue stock or bonds except for money paid, labor done, or property 
actually received, and all fictitious increase of stock or indebtedness” 
is void. The other regulatory provisions hereinafter discussed apply 
onl to ordinary corporations. 

private corporation may be formed by three or more persons, two 
of whom must be citizens of the State of Texas. If the corporation 
has shares of stock of a par value, it is necessary for all of such stock 
to be subscribed and at least 50 percent paid in in the manner here- 
inabove mentioned. The proof of payment of the paid-in capital 
stock is required to be furnished by affidavit executed by the persons 
who execute the charter which is presented to the secretary of state 
for approval and filing. The stockholders are given 2 years in which 
to pay in the unpaid capital stock and make proof of the same to 
the secretary of state. hen this provision is not complied with, 
the secretary of state summarily forfeits the charter of the corpora- 
tion, but the corporation has 6 months from the date of the forfeiture 
within which to pay in the unpaid part of the capital stock upon the 
payment of certain penalties; otherwise the forfeiture becomes final. 
he ge rule applies to any unpaid portion of an increase of capital 
stock. : 

The secretary of state is given the discretionary power of determin- 
ing whether property used in payment for capital stock or labor re- 
ceived by a private corporation in payment for capital stock constitute 
sufficient consideration for the issuance of shares of stock in the cor- 
poration. 

Senator Austin. Will you permit a question at this point? 

Mr. Cruark. Yes. 

Senator Austin. Mr. Chairman, may I ask a question? 

Senator O’Manoney. Yes. . 

Senator Austin. How is the issue raised? Is it by an affidavit 
filed by the incorporators of their intention to issue stock for the 
property which the affidavit claims is worth so much money? — 
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-Mr. CuarK. Yes. 

Senator Austin. And thereupon you have a hearing? 

Mr. Crarx. The matter is investigated, and if the secretary is 
satisfied as to the value thon he approves the increase, 

Senator Austin. Let me ask you another question. 

Mr. Crark. Yes. 

Senator Austin. Do you give public notice? 

Mr. Cuark. No; no notice is provided for. 

In this respect, it has been the policy of my administration to 
require that the market value of property used in payment for capital 
stock in a domestic corporation be established by an independent 
appraisal of such property by qualified persons or firms, and as to 
real property to also furnish a report showirg an examination of the 
title to such property. This report is of course required to show that 
the corporation will have a good fee simple title to such real property 
after acceptance by the corporation in pay nient for capital stock. 

Term: A private corporation can only have succession by its cor- 
porate name for a period not to exceed 50 years, but a law was 
enacted at the renular session of the Forty-fifth Legislature which 
authorizes the term of existence of a corporation to be extended for 
an additional period of 50 years provided such extension is made with 
a period of 10 years er to the oxpiration of its charter. 

nerease of capital stock: A private corporation is permitted to 
increase its authorized capital stock when empowered to do so by 
at least a two-thirds vote of the outstanding stock of the corporation 
with voting privileges, providing the necessary amendment is filed 
with the secretary of stato. The stockholders at the time of the 
increase necessarily have the preference to subscribe to and purchase 
the increase of stock unless such preference is waived by express 
agreement or charter provision. 

Decrease of capital stock: The decrease of capital stock may also 
be effected by a two-thirds vote of the outstanding stock with voting 
privileges. ‘The law provides that such a decrease shall not projudies 
the rights of any creditor of the corporation or any stockholder, and 

roof of this fact is required to be made to the secretary of state 
efore he is required to approve such a decrease. 

Directors: A private corporation may have any number of direc- 
tors, not less than three. The directors for corporations organized 
for profit or mutual benefit can only be elected for a period of 1 year. 
The directors in addition to having the responsibility of the general 
management of the corporation must keep a record of stock owner- 
ship and business transactions. These records must be kept open at 
all reasonable times to any stockholder. 

With the exception of banking and railroad corporations, the di- 
rector or officer of a Texas corporation is not required to own stock 
in the corporation. - 

Dividends: Dividends may be declared by the directors of a cor- 

oration but only out of the actual earnings of the corporation. This 
is true of both cash and stock dividends. 

Senator Austin. Just a moment. May I interrupt you again? 

Mr. Crark. Yes. 

Senator Austin. Do you ever have an attempt made by corpora- 
tions organized under the laws of Texas to pay dividends out of 
paid-in surplus? 


FEDERAL LICENSING OF CORPORATIONS 679 


Mr. Ciarx. No such action has ever been called to my attention 
since I have been secretary of state. I have heard of that being 
done, but not official. 

Senator O’Mauoney. Do you mean by Texas corporations? 

Mr. Cuarx. Yes. That particular case was, I think, a mutual 
insurance company that I understand sold that stock. 

Senator O’Manonery. Is it permissible, did I understand you to say? 

Mr. Ciarx. No; that is a violation of the law. 

Senator O’Manoney. You may procecd. 

Mr. Crank. Stockholders Sail directors’ meetings. All stock- 
holders’ meetings of Texas corporations are required to be held within 
the State, and the Supreme Court of Texas has specifically held that 
proceedings had at a meeting of the stockholders outside of the State 
of Texas are void. 

The directors’ meetings may be held at any place decided upon by 
the board of directors whether within or without the State of Texas. 

Non-par-value stock: Corporations organized under the laws of 
this State may provide for the issuance of shares of stock without 
nominal or par value. It is necessary for at least 10 percent of the 
authorized shares without nominal or par value to be subscribed and 
paid in, provided that the corporation must have a minimum paid-in 
capital stock of not less than $25,000. The corporation is of course 
subject to the same limitation with respect to the consideration to be 
received by the corporation for such shares of stock as has been herein- 
above enumerated for par value shares, but the stockholders are not 
required to pay in within any certain period any unpaid portion of 
shares without nominal or par value which have been subscribed. 

Classes of stock: The domestic corporations of my State sre per- 
mitted to issue voting and nonvoting stock. As a general practice, 
the common stock comprises all of the voting stock, and the preferred 
stock comprises the nonvoting stock. In the latter case, a preference 
is given the holders of the stock as to dividends as well as a preference 
or lien upon the assets of the corporation in the event of liquidation 
in lieu of the right to vote in the management of the affairs of the 
corporation. 

Consolidation of corporations: No provision is made for the con- 
solidation of domestic corporations with the exception or corporations 
created for the support of benevolent, charitable, educational, or 
missionary undertakings, the support of any literary or scientific 
undertaking, the maintenance of a brary; or the promotion of paint- 
ing, music, or other fine arts, and only when the charters of such cor- 
porations have expired by limitation. 

Ownership of stock by a corporation: The general rule is that the 
charter of a corporation is to be strictly construed against the corpo- 
ration and in favor of the public, and that the corporation should 
always show a plain and clear ground for the authority it assumes to 
exercise. It seems, therefore, well settled that where a charter confers 
upon e corporation the right to do a business which does not include 
the purchase and sale of stock in another corporation as a part of its 
main business, the corporation is precluded and without any right to 
invest its funds in the stock of another corporation, even though such 
corporation may be engaged in the same line of business. Even in 
those instances where a corporation is authorized by its charter to 
own stock of another corporation, it is prohibited by law from doing 
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so if such ownership would constitute a violation of the antitrust laws 
of this State. 

Fees: The Secretary of State is required to collect for filing each 
charter, amendment, or supplement thereto of a private corporation 
intended for mutual profit or benefit a filing fee of $50 for the first 
$10,000 of its authorized capital stock and $10 for each additional 
$10,000 or fractional part. Exceptions are made with respect to 
specific types of corporations, but the vast majority of corporations 
are subject to this rule. 


FOREIGN CORPORATIONS 


Procedure to obtain permit: All foreign corporations organized for 
pecuniary profit and desiring to do business in the State of Texas are 
required to file a certified copy of their articles of incorporation and 
to obtain a permit to do business in this State. A foreign corporation 
making application for permit to the Secretary of State is required to 
designate the specific purpose of the business it desires to transact in 
Texas and to make proof of the fact that at least 50 percent of its 
authorized capital stock has been in good faith subscribed and 10 por- 
cent paid in upon the same basis as in the case of domestic corpora- 
tions, or $100,000 paid in cash. The officers of the corporation are 
also required to furnish an antitrust affidavit stating in effect that the 
corporation is not a trust or organization in restraint of trade in vio- 
lation of the laws of this State and has not within 12 months next 
preceding the making of the affidavit been a party to any trust agree- 
ment of any kind which would constitute a violation of the antitrust 
laws existing at the timo of such affidavit, and further that within said 
time it has not entered into or been in anywiso a party to any com- 
bination in restraint of trade within the United States, and further 
that no officer of the corporation has within the knowledge of the 
person executing the affidavit made any such contract on behalf of 
the corporation or entered into or become a party to any such com- 
bination in restraint of trade. 

Tramp corporations: The Secretary of St‘s is not authorized to 
grant a permit to corporations which come within what is known as 
the “tramp corporation rule.” This rule as applied to Texas includes 
those corporations which ,are organized under the laws of another 
State by citizens of this State for the purpose only of transacting 
business in this State and with no bona fide intention of transacting 
business in the State from which the charter was obtained or in any 
other State. 

Powers: Foreign corporations which obtain permits to do business 
in the State of Texas are authorized by law to have and to enjoy all of 
the rights and privileges conferred by the laws of this State or domestic 
corporations, but foreign corporations cannot exercise any rights, 
privileges, powers, and immunities which are not granted to corpor- 
ations organized under the laws of this State. ; 

A foreign corporation is authorized to own stock in a Texas corpor- 
ation even though it does not’ have a permit to do business in the 
State of Texas, and may vote such stock and participate in the 
management and control of the business and the affairs of the Texas 
corporation subject to the laws of this State. 
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Operating without a permit: A foreign corporation which transacts 
business in the State of Texas without a permit is subject to a penalty 
of not less than $100 nor more than $5,000 for each month or fraction 
thereof it shall transact business without a permit, such penalty to be 
recovered by suit at the instance of the attorney general.- The State 
has a lien on all of the property of the corporation for said penalty. 

Trees: Upon obtaining a permit and upon filing certified copy of any 
amendment or supplement to the charter of a corporation, each foreign 
corporation is required to pay to the Secretary of State a fee of $50 
for the first $10,000 of its issued capital stock employed in Texas and 
$10 for each additional $10,000 or fractional part. The fee basis is 
therefore placed upon a parity with corporations organized under the 
laws of the State. 


DOMESTIC AND FOREIGN CORPORATIONS 


Ownership of land: Neither a foreign nor a domestic corporation is 
ermitted under the laws of our State to have for its main purpose of 
pasinesd the acquisition or ownership of land by purchase, lease or 
otherwise. A domestic corporation is permitted to own such land as 
may be necessary for its office, and a foreign corporation is specifically 
authorized to own, purchase, sell, mortgage, and otherwise convey 
such real estate and personal property as may be necessary to conduct 
its business. However, a foreign corporation is required to alienate 
all real property so acquired not necessary for its purpose within 
‘15 years from the time of acquisition and is required to alienate all 
such real estate within 15 years after it shall cease to carry on business 
in Texas and is required to alienate all property within 15 years, after 
the expiration of the time for which its permit has been issued. 

Antitrust laws: The antitrust laws of Texas prohibit a foreign or a 
domestic corporation being a party to ‘“‘trusts,” ‘a monopoly,” or 
“conspiracies against trade,” and severe penalties are provided for 
corporations found guilty of violating such antitrust laws as well as 
any person, employee, agent, stockholder, or officer who shall do or 
perform any act of any character to carry out such trust, monopoly, 
or conspiracy in restraint of trade. The property of such corpo- 
rations 1s liable for any fines and penalties assesse against the cor- 
poration and for cost of suit and collection. This 1s also true of 
any euler violation of the laws for which a fine or penalty has been 
assessed. a 

Senator Austin. Before you pass from the antitrust laws I want 
4 ask a question. You have an antitrust.law, I understand, down 
there. 

Mr. Cuark. Senator, I think it is generally admitted that prob- 
ably the antitrust laws of Texas are the most stringent of any State 
State in the Union. 

Senator Austin. Do you have enforcement of them? 

a ae Yes; we have been throwing our hats at them as they 
went by. 

Senator O’Manoney. But they went by. 

Mr. Cuarx. They have not all gone by, but we have had a little 
trouble holding them. We have a suit pending in court, pending 
in the trial court now, against 17 major oil companies, seeking an 
assessment of something over $17,000,000 against the oil companies. 
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They entered into what they called a code of ethics, a fair trade 
agreement. The «ttorney fates of our State got after them and 
brought them up to taw. About the time he got started there was a 
ruling from the Federal Trade Commission that all that monkey- 
business they had been doing had been aprroyed by the Federal 
Trade Commission before they started. That gave us a little set- 
back, and then the N. R. A. came along, and the trial judge held that 
pupenened our law. We appealed to the supreme ourt, and they 
held out antitrust laws were all right and told the attorney general 
to go after them. 

Senator Austin. Was that the Supreme Court of the United States? 

Mr. Cuarx. No. That was the Supreme Court of Texas. 

About 2 weeks ago our attorney general filed another antitrust 
suit claiming $32,000,000 against the Cement Trust. We are doin 
the best we can. We have some other suits against the Standard Oil 
Co. Our record is pretty good. We have got some coonskins nailed 
up on our doors from antitrust prosecutions. 

Attorney general: The attorney general of the State of Texas is by 
constitutional provision given authority to “inquire into the charter 
rights of all private corporations, and from time to time, in the name 
of the State, take such action in the courts as may be proper and 
necessary to prevent any private corporation from exercising any 
power” now authorized by law, and, whenever sufficient cause exists, 
to seek a judicial forfeiture of a charter or permit of a private corpora- 
tion. He may in the exercise of this duty inquire into the books, 
accounts, records, minutes, letters, memoranda, documents, checks, 
vouchers, telegrams, constitution and bylaws, and other records of 
the corporation. Failure of the corporation to submit to such ex- 
amination is sufficient cause for forfeiture of its right to do business 
in this State and for cancelation and forfeiture of its permit or charter. 

Insolvent corporation: Our laws prohibit an insolvent corporation 
from exercising any franchise in the State. The attorney general 
may, upon his own initiative or upon request of at least 25 percent 
of the stockholders of the corporation or at least 25 percent of the 
creditors of the corporation, file a suit to forfeit the charter or permit 
as the ease may be. 

Franchise tax: The only tax levied against corporations by the 
State of Texas is the annual franchise tax which is assessed under the 
provisions of chapter 3 of title 122, Revised Civil Statutes, 1925, as 
amended. Both foreign and domestic corporations are subject to the 
same rates under the provisions of this chapter. The tax is based 
upon the capital employed in Texas and the rates are uniform within 
the classes provided by the statute. The amount of capital employed 
by the corporation is determined by reference to the capital stock, 
surplus, and long-term indebtedness and the allocation is made upon 
the basis of business done in Texas in order to avoid any trespass upon 
interstate commerce. . 

Under the existing franchise-tax law the tax accrues against all 
corporations organized under the laws of the State of Texas not 
exempt by some special provision of the statute, and against all foreign 
corporations holding permits to do business in Texas which are not 
exempt under some special statutory provision. It would necessarily 
be true that any corporation organized under the laws of some ne 


diction other than the State of Texas and which the State of ‘Texas 
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could not require to obtain a permit to do business in Texas would be 
oxempt from the tax, as the obtaining of the permit is a condition 
precedent to the payment of the tax. 

Number of corporations doing business in Texas: Since the passage 
of the general statute providing for the issuance of permits to do busi- 
ness in Texas to foreign corporations and charters to domestic corpora- 
tions by the secretary of state of Texas, there have been granted 
approximately 73,000 domestic charters and approximately 6,000 
foreign permits. , A great many of these corporations have been dis- 
solved or liquidated, but at the present time, including corporations 
exempt from franchise tax, there are 24,417 corporations doing busi- 
ness, or authorized to do business in Texas. This includes 21,538 
domestic corporations and 2,879 foreign corporations. Of this 
number approximately 500 are agricultural corporations or corpora- 
tions formed for the purpose of buying and selling livestock. (This 
includes cooperative marketing associations and other forms of coop- 
eratives.) 

Comparison with other States: During the last several sessions of 
the legislature the office of the Secretary of State has had occasion 
to inquire as to the number of corporations doing business in the vari- 
ous other States of the Union. It appears that Texas is well above 
the average both as to domestic and foreign corporations and that the 
number of corporations doing business in Texas far exceeds the 
number doing business in any other State in the South. 

Franchise tax collections: Corporate franchise tax collections and 
filing-fee collections for the past 4 years have been as follows: 


1934 1985 1986 1937 


$1, 357,001.70 | $998, 100.89 |$1, 072, O18. 47 $930, 513. 64 
823, 761. 88 474, ute 37 472, 261.48 


es. . 99 }, 684. 56 » 
Domestic filing fees... ....2.....-2.00.--- 2-2 e 135, 869. 50 140, 700. 04 157, 000. 00 
Foreign permit fees. .... 0.20... ssceeccceec enn ee 51, 592. 00 66, 230. 13 88, 823, 00 


Me ue a eae Gian, reas 2, 408, 186.00 | 1, 688, 824.75 | 1, 791,804.68 | 1,720,702 00 


117, 147. 78 
56, 852. 50 


The total collections for the 4 years as set out above amount to 
$7,609,577.43. 

Corporations with assets in excess of $100,000: According to the 
records of the office of the secretary of state there aro approximately 
1,173 Texas corporations with assets of $100,000 doing business in 
Texas, and there are approximately 1,345 foreign corporations with 
assets of in excess of $100,000 qualified to do business in Texas. 
According to the estimates of those most familiar with the franchise 
tax collections for the pest several years, about 50 percent of the total 
collections from franchise taxes and filing fees is derived from cor- 
porations with assets in excess of $100,000. In other words, if cor- 

orations with assets in excess of $100,000 are exempt from the Texas 
ranchise law, collections from this source by the State of Texas will 
decrease approximately $750,000 per year. This 50-percent estimate 
is very conservative, as it is entirely probable that collections from 
the larger corporations will run in excess of 50 percent of total 
collections. 
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Allocation of revenue from franchise tax: All of the revenue re- 
ceived from corporate filing fees and franchise taxes is deposited to 
the credit of the State’s general revenue fund in which there is an 
existing deficit of approximately $15,000,000. In the event this an- 
nual revenue of three-quarters of a million dollars is lost to the general 
revenue fund it must necessarily be made up from some other source. 

Senator Austin, Do you mean annually? 

Mr. Crank. I mean annually. That little fund we put it in has a 
doficit of nearly $15,000,000, and we can’t stand it at this particular 
time. 

Senator O’Manoney. What provision of this bill would deprive the 
State of Toxas of the right to issue charters? 

Mr. Crank. Just this: When they take out a Federal permit then 
they come around to me and say, “Son, we are an instrumentality of 
the Federal Government. You can’t put a burden on interstate com- 
merce. We are not going to pay you anything.” 

That is what the Texas & Pacific told me years ago. They got a 
Federal charter, and they wouldn’t pay a franchise tax, and we couldn’t 
do anything about it. : 

Senator O’Mauonry. Where did they get the Federal charter? 

Mr. Cruark. They have had it for 85 years by an act of Congress. 
I think it is the only railroad in Texas, I am glad to say, that has got 
one of them. I would estimate the number of corporations that we 
have with total assets of over $100,000 as being about 3,500. We 
have created 73,000 corporations in Texas, and only 6,000 had permits 
to do business. 

I object to the proposed sweeping addition to the commonly accepted 
definition of “interstate commerce” under the new terms of ‘com- 
merce.’ In this bill the definition given commerce generalizes on the 
relationship between production and commerce so as to assert Federal 
control over local production without even the findings of fact on the 
part of an agency created by Congress to be made in each particular 
case. And, too, as to investigations and hearings and findings of fact 
must show the direct effect of practices.in production on interstate 
commerce. 

I think such definition contemplates not only the regulation of large 
corporations engaging in interstate commerce but also seeks thereby 
to regulate production in purely local business where the assets have 
exceeded $100,000 at any time within the past 3 years. 

The declaration of policy in the bill seeks to have Congress make 
findings of fact which are, I think, misleading in that conclusions 
and matters of real controversy are stated as facts. Throughout 
such findings of fact and declaration of policy, although an effort is 
made to disguise the real intent of the bill, it becomes evident that the 
measure secks to control production, mining, manufacturing, local 
business, and trade, rather than to regulate commerce. 

I suppose it will be admitted by some of those who support the 
measure that they realize that Congress may not pass legislation 
designed to control production, manufacturing, and local trade and 
even certain phases of agriculture and livestock raising within the 
sovereign States. They must just as frankly admit that it would be 
necessary in the declaration of policy to have Congress find as a fact 
that the bill seeks to regulate commerce although the real intent may 
be to control mining, manufacturing, and local industry generally. 
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This is but seeking a legal way to do an illegal act. The courts will 
not be fooled by any such subterfuge. The mere fact that Congress 
makes a finding of fact and declaration of policy is not binding and 
conclusive upon the courts. 

The Supreme Court has in the past adopted a policy of looking 
beyond the recitation of fact in an act of Congress. 

Such declaration of policy justifies the application of the principle 
announced by Chief Justice Marshall in AfeCullough v. Maryland 
(4 Wheat..316), in a much-quoted passage: 

Should Congress in the execution of its powers adopt measures which are pro- 
hibited by the Constitution, or should Congress under the pretext of executing its 
powers pass laws for the accomplishment of objects not entrusted to the Govern- 
ment, it would become the painful duty of this tribunal, should a case requiring 
such a decision come before it, to say that such an act was not the law of the land. 

Thus we see that even though the declaration of policy contains a 
finding of act, this will not preclude the court from ascertaining what 
are the true facts. In other words, the declaration of fact by Congress, 
if not true, will not preclude the courts from ascertaining the true 
facts and thus forbid Congress from doing a thing which it has no 
constitutional authority to do. 

Certainly Congress will not be permitted by a finding of fact in a 
preamble or policy clause to enlarge its power. 

No case is to be found which upholds the right of the Federal Gov- 
ernment to control or regulate the actual production or manufacturing 
of a commodity within the boundaries of a State. The Supreme 
Court in a long line of unbroken decisions has stated that the control 
of production, mining and manufacturing does not come within the 
provisions of any of the powers delegated by the Constitution to the 
‘ederal Government. 

By the terms of the bill now under consideration, it is sought to 
have the Federal Government control production, mining and manu- 
facturing under the thinly veiled guise of the regulation of interstate 
commerce. Having found that the Congress cannot enlarge its pow- 
ers by a finding of fact or a declaration of policy and thus accomplish 
the doing of a forbidden thing, I will now offer authorities with ref- 
erence to the distinction between production, mining and manufac- 
turing and commerce in fact. 

It has become axiomatic in constitutional law that the Federal 
Government having been created by the Constitution only has such 
powers as the Constitution confers upon it. 

In this respect the Federal Government is different from State 
governments. The residual powers of governing this country lie 
in the States and in the people. 

The Federal Government is one of delegated powers: Before the 
Constitution became effective in some of the original States, the ninth 
and tenth amendments were passed in order to protect States’ rights 
and specifically limit the Federal Government to the power granted 
by the Constitution. These amendments provide: 


AMENDMENT IX 


The enumeration in the Constitution, of certain rights, shall not 
ba construed to deny or disparage others retained by the people. 
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AMENDMENT X 


The powers not delegated to the United States by the Constitution, 
nor prohibited by it to the States, are reserved to the States respec- 
tively, or to the people. 

What clause or clauses of the Federal Constitution give the Federal 
Government power to regulate production, mining, manufacturing 
and local business in the States? 

It is obvious from reading the findings of fact and declarations of 
policy of the bill that the framers of the act rely principally upon the 
commerce clause. 

The commerce clause of the Constitution provides as follows: 

ArticLte I. Section 8: Congress shall have power * * ¥* to regulate 
commerce with foreign nations and among the several States, and with the 
Indian Tribes. 

How has the Supreme Court interpreted this clause? 

There is one class of cases which discuss the question of what is 
“commerce” as distinguished from manufacture and production. 
This class begins with the early case of Veasie v. Moore (20 U. S. 345), 


in which it was said: 


Nor can it be properly concluded, that because the products of domestic 
enterprise in agricultural or manufactures, or in the arts, may ultimately become 
the subject of foreign commerce, that the contro! of the means or the encourage- 
ments by which enterprise is fostered and protected, is legitimately within the 
import of the phrase “foreign commerce,” or fairly implied in any investiture of 
the power to regulate such commerce, A pretension as far reaching as this, would 
extend to contracts between citizens and citizen of the same State, would control 
the pursuits of the planter, the grazier, the manufacturer, the mechanic, the 
immense operations of the collieries and mines and furnaces of the country; for 
there is not one of these avocations the results of which may not become the 
subjects of foreign commerce, and be borne, either by turnpikes, canals, or rail- 
roads, from point to point within the several States, toward an ultimate destina- 
tion, like the one above mentioned. 

The doctrine has been applied in a multitude of cases that manufac- 
ture or production is not commerce. It has been applied in testing 
the validity of State laws alleged to be undue burdens upon interstate 
commerce and it has been applied to Federal laws claiming to be valid 
regulations of interstate commerce. | : ; 

Some of the more important decisions applying the doctrine to 
State laws in cases involving or similar to production or manufacture 
are the following: _ oo 

Champlin Refining Co. v. Corp. Commissioner (76 Ed. 1036 (1931); 
286 U.S. 210); Oliver Mining Co. v. Lord (262 U.S. 172; 67 L. Nd. 929); 
Heisler v. Thomas Colliery Co. (67 L. Ed. 238; 260 U. S. 245 (1922)); 
Utah Power & Light Co. v. aot (286 U. S. 165; 76 L. Ed. 2038); 
Coe v. Errol (116 U.S.; 29 L. Ed. 715 (1886)); Kidd v. Pearson (128 
U.S. 1; 32 L. Ed. 347 (1888)). | 

_ Tho case of Champlin Refining Company v. Corporation Commis- 
sioner is a case in which the plaintiff was an oil company doing busi- 
ness—a general oil business—producing, refining, transporting, and 
selling. It was suggested that the State regulatory body under the 
State legislature had no power to control the production of oil under 
the proration order since this constitutes an interference with inter- 
state commerce. The court said: 

Plaintiff contends that the act and proration orders operate to burden interstate 
commerce in crude oil and its products in violation of the commerce clause. It is 
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clear that the regulations prescribed and authorized by the act and the proration 
established by the Commission apply only to production and not to sales or trans- , 
portation of crude oil or its products. Such production is essentially a mining 
operation and therefore is not a part of interstate commerce even though the prod- 
uct obtained is intended to be and in fact is immediately shipped in such commerce. 
No violation of the commerce clause is shown. 


Senator Austin. Will you permit a question? 

Mr. Cuark. Yes. 

Senator Austin. What other principal enterprises are carried on in 
Texas, beside the oil business, through a corporate form? 

Mr. Cuark. Well, we have oil, gas, sulphur business, gypsum busi- 
ness, carbon-black business. We have a number of corporations that 
are engaged in planting, growing cotton, and that are engaged in 
livestock raising. And then, of course, we have considerable manu- 
facturing in the State that is done by the corporate structure. 

Senator Austin. Do you produce wheat? 

Mr. Cuark. Yes. 

Senator Austin. And rice? 

Mr. Ciarx. Yes; in large quantities. 

Senne Avastin. Are they produced through corporate organiza- 
tions 

Mr. Cuarx. Some of them are. There are a number of cooperative 
farm organizations. I think that in my statement here I estimated 
that we have approximately 500 farm cooperative and livestock 
cooperative associations doing business in Texas at this particular 
time. 

Senator Austin. Are they profit or nonprofit corporations? 

Mr. Ciarx. They are operating for mutual profit, I believe is the 
ay they term it. 

enator Austin. I see. 

Mr. Crank. In the case of Oliver Mining Company v. Lord, the 
State of Minnesota enacted a tax upon every person engaged in the 
business of mining or producing iron ore or other ore in the State 
such tax to be equal to 6 percent of the valuation of all the ore mine 
or produced. The plaintiff was engaged in the business of mining iron 
ore. The plaintiff showed that in an output of 15 million tons of ore 
produced annually in the State, only 261,000 were used in Minnesota, 
They therefore claimed the tax to be a burden on interstate commerce. 
ne court said in this regard, beginning on page 177 of U. S., 935 L. 


oe 


The chief contention is that mining, as conducted by the plaintiffs, if not actu- 
ally a part of interstate commerce, is so closely connected therewith that to tax 
it is to burden or interfere with such commerce, which a State cannot do con- 
sistently with the commerce clause of the Constitution of the United States. 

The facts on which the contention rests are as follows: The demand or market 
within the State for iron ore covers only a negligible percentage of what is mined 
by the plaintiffs. Practically all of their output is mined to fill existing contracts 
with consumers outside the State and passes at once into the channels of interstate 
commerce. Three-fourths of it is from open-pit mines and one-fourth from 
underground mines. At the open-pit mines empty cars are run from adjacent 
railroad yards into the mines and there loaded. Steam shovels sever the ore from 
its natural bed and lift it directly into the cara. When loaded the cars are 
promptly returned to the railroad yards, where they are put into trains which 
start the ore on its interstate journey. The several steps follow in such succession 
that there is practical continuity of movement from the time the ore is severed 
from its natural bed. The operations within the mine and the movement of the 
cars into and out of the mine are conducted by the plaintiffs. The subsequent 
transportation is by public carriers. At the underground mines the plaintifis 
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dig the ore, bring it to the surface through shafts, and put it in elevated pockets 


. where it readily can be loaded into cars. The subsequent movements are much 


the same as at the open-pit mines, but their continuity is not so pronounced. 
Some of the ore from both kinds of mines—between 10 and 20 percent—is con- 
centrated by washing or beneficiated after coming out of the mine and before 
starting out of the State; but our conclusion respecting the usual operations 
renders this deflection immaterial. 

Plainly the facts do not support the contention. Mining is not interstate 
commerce, but, like manufacturing is a local business, subject to local regulation 
and taxation. Its character in this regard is intrinsic, is not affected by the 
intended use or disposal of the product, is not controlled by contractual engage- 
ments, and persists even though the business be conducted in close connection 
with interstate commerce. 

The ore does not enter interstate commerce until after the mining is done, and 
the tax is imposed only in respect of the mining. No discrimination against 
interstate commerce is involved. The tax may indirectly and incidentally affect 
such commerce, just as any taxation of railroad aud telegraph lines does, but this 
is not a forbidden burden or interference. 


The case of Utah Power & Light Co. v. Pfost applies the same princi- 
ple. Idaho estalished a tax on generation of electricity. Plaintiff 
company generated electricity transmitted over State lines by a prac- 
tically continuous process. It was claimed that the tax was a burden 
on interstate commerce. Plaintiff brought action to enjoin the collec- 
tion of the tax by the State. Justice Sutherland, for the unanimous 
court, held that the tax was not a burden on interstate commerce, 
saying on page 1047: 

We are satisfied, upon a consideration of the whole case, that the process of 
generation is as essentially local as though electrical energy were a physizal thing, 
and to that situation we must apply, as controlling, the general rule that commerce 
does not begin until menufacture is finished, and hence the commerce clause of 
the Constitution does not prevent the State from exercising exclusive control over 
the manufacture. Cornell v. Coyne (192 U. S. 418, 428, 429, 48 L. Ed. 504, 508, 
609, 24 8. Ct). Commerce succeeds to manufacture, and is not a part of it. 
A ae v. B.C. Knight Co. (156 U. S. 1, 12, 39 L. Ed. 325, 329, 15 S. 


The same doctrine is followed in the case of Heisler v. Thomas 
Colliery Company (260 U.S. 245). Pennsylvania placed a tax on every 
ton of anthracite coal mined, washed or screened or otherwise pre- 
pared for market. It was objected that Pennsylvania had a virtual 
monopoly of the United States anthracite coal production and that 
most anthracite coal mined was used in other States and that, there- 
fore, this tax constituted an interference with interstate commerce 
and was therefore unconstitutional. 

Justice McKenna, speaking for the Court on this question, said on 
page 243, that the contention was: 


* * * that the products of a State that have or are destined to have, a 
market in other States, are subjects of interstate commerce, though they have not 
moved from the place of their production or preparation. 

“The reach and consequences of the contention repel its acceptance. If the 
possibility or, indeed, certainty, of exportation of a product or article from a 

tate, determined it to be in interstate commerce before the commencement of its 
movement from the State, it would seem to follow that it is in such commerce 
from the instant of its growth or procucyon ; and in the case of coals, as they lie 
in the ground. The result would be curious. It would nationalize and withdraw 
from State jurisdiction and deliver to Federal commercial control the fruits of 
California, and the South, the wheat of the West and its meats, the cotton of the 
South, the shoes of Massachusetts, and the woolen industries of other States, at the 
very inception of their production or growth; that is, the fruits unpicked, the cotton 
and wheat ungathered, hides and flesh of cattle yet ‘on the hoof,’ wool yet unshorn 
and coal yet unmined, because they are, in varying percentages, destined for an 
surely to be exported to States other than those of their production. 
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The Court stated that the principle of Coe v. Errol (116 U. S. 517) 
applied, and that: 

* * * there must be a point of time when they (goods) cease to be governed 
exclusively by the domestic law and begin to be governed and protected by the 
national Jaw of commercial regulation; and that moment seems to us to be a 
legitimate one for this purpose, in which they commence their final movement 
for transportation from the State of their origin to that of their destination. 

The Court said in addition that this did not occur until they are 
committed to a common carrier for transportation out of the State. 

In spite of the restriction above quoted, the same doctrine that 
production or manufacture is not commerce is reiterated where the 
question is: Can the Federal Government regulate production or 
manufacture? 

Some of the more important cases discussing the validity of Federal 
laws in regulation of commerce are the following: 

.S.v. E. CO. Knight (156 U.S, 1, 39 L. Ed. 325 (1894)); Delaware, 
Lackawanna & W. R. R. Co. v. Yurkonis (238 U.S. 439, 59 L. Ed. 
1937 (1914)); Hammer v. Dagenhart (247 U.S. 251, 62 L. Ed. 1101 
(1917)); United Mine Workers v. Coronado Coal Co. (259 U. S. 344, 
66 L. Ed. 975 (1922)); United Leather Workers v. Herkert Trunk Co. 
(265 U. S. 457, 68 L. Ed. 1104 (1923)). 

The Knight case relies on this doctrine alone for holding that Con- 
gress cannot regulate manufacture but can only regulate commerce. 

In Hammer v. Dagenhart, the child-labor case, the Court says, at 
page 1106: ' 

The making of goods and the mining of coal are not commerce, nor does the 
fact that these things are afterwards shipped or used in interstate commerce 
make their production a part thereof. : 

Coal mining as such was held not to involve “commerce” in Dela- 
rs oo v. Yurkonis and in United Mine Workers v. Coronado 

oal Co. 

Interference with the manufacture of trunks was held not to be 
commerce in United Leather Workers v. Herkert Trunk Co. The rule 
that manufacture and produciion as such are not in and of themselves 
“commerce” can be taken as settled. 

In Chassanoil v. City of Greenwood, decided March 12, 1934, the 
Supreme Court in an opinion by Mr. Justice Brandeis, reaffirmed the 
doctrine hereinbefore discussed. In that case the city of Greenwood, 
Miss., laid a tax on every person engaged in the business of buying or 
selling cotton for himself within the city. The plaintiff paid the tax 
under protest. He applied for a refund. It was denied. The action 
of the city in denying the claim was sustained by both the circuit court 
and the supreme court of the State. The Supreme Court of the 
United States on review of the State supreme court’s decision held 
that the business was an intrastate transaction and not interstate 
commerce, and said: 

Ginning cotton, transporting it to Greenwood, and warchousing, buying, and 
compressing it there, are each, like the growing of it, steps in preparation for the 
sale and shipment in interstate or foreign commerce. 

But each atep prior to the sale and shipment is a transaction local to Mississippi, 
a transaction in intrastate commerce. Hence those engaged in performing any 


such local function may be subjected to an occupational tax, just as the property 
used, or processed, by them may be subjected to a property tax. 
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Thus we say that beginning with the early decisions of Gibbons v. 
Ogden and Martin v. Hunter, down to and including Champlin Rejinery 
Co. v. Corporation Commissioner, the Supreme Court has, without 
exception, made a clear distinction between production, mining, manu- 
facture, and commerce. It has been repeatedly reiterated that the 
Federal Government has no constitutional authority to control pro- 
duction, mining, and manufacturing under the guise of regulating 
interstate commerce. 

The railroad cases are usually cited as the authority of Congress for 
cor.trolling business ‘‘affecting’’ commerce. However, none of these - 
cases dealt with production or manufacture. It has always been 
considered that Congress under the commerce clause has full power to 
control the means by which transportation is carried on. It is ob- 
vious that hours, wages, and rates are closely and directly connected 
with that means and it is equally obvious that control of intrastate 
commerce may indirectly and substantially affect the regulation of 
interstate carriers. 

The most important cases discussing these various laws seem to be 
the following: Delaware-Lackawanna & Western Ry. v. Yurkonis 
(238 U. S. 439, 59 L. Ed. 1397); United States v. Ferger (250 U. S. 
199, 63 L. Ed. 936 (1918)); Stafford v. Wallace (258 U.S. 495, 66 L. 
i is (1922)); Board of Trade v. Olsen (262 U.S. 2, 67 L. Ed. 839 

1922)). 

All of the above cases consider and stress the factor that there was a 
“flow” or “current”? of commerce between the States. They all 
involve situations where the flow was through a particular city. The 
antitrust cases can be distinguished on this basis since in this legisla- 
tion there is no flow of commerce until after production is completed.’ 

It has been held in cases involving State taxation and many others 
that interstate commerce does not start until the shipment starts. 

Senator Borau. May I ask you a question? 

Mr. Cuark. Yes. : 

Senator Borau..Of course, you concede that the Congress has the 
power to require a corporation engaged in interstate commerce to 
take out a license, do you not. 

Mr. Cuark. Yes. 

Senator Boran. Let us suppose that corporation A is mining iron 
and shipping it in interstate commerce, and on the way manufactures 
it, and sells it to the consumer. You will admit, will you not, that 
Congress would have the right to require that corporation to take 
out a license? 

Mr. Cuarx. The one that was producing the iron? 

Senator Borau. It produces the iron and puts it on the cars and 
ships it, and manufactures it and sells it to the ultimate consumer. 

Mr. Cuark. Oh, no. I have some cases cited directly against that. 

Senator Boran. But your case is with reference to taxation, and 
I am asking you if that corporation actually engaged in interstate 
commerce, mined the ore, put it on the cars, and shipped it in inter- 
state commerce, the Congress can require it to take out a license? 

Mr. Ciarx. Not to regulate its production. 

Senator Boran. I am not talking about regulating production. I 
am talking about regulating the corporation which produces and ships 
in interstate commerce. I am talking about regulating the corpora- 
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tion, requiring it to take out a license, because it is engaged in inter- 
state commerce. 

Mr. Crark. Not until the shipment actually begins in interstate 
commerce. ; 

Senator Boran. I am talking about where it has actually begun. 

Mr. Crark. Of course, where they are rire é engaged in inter- 
state commerce, there is no question about it. But I contend that 
until the shipment begins the production and manufacture do not 
have anything to do with it. 

Senator Borau. The corporation is a unit. It got its charter, we 
will say, from Texas. We would have said from Delaware until we 
heard your statement. We will say it is a corporation chartered in 
Texas. It mines coal in Texas. It ships it in interstate commerce. 
We say to that corporation: “If you are going to engage in inter- 
state commerce you must take out a license.’ 

Mr. Cuarx. In Texas we are creating it for one purpose only—to 
mine coal. There would not be any transportation business and we 
would have control and authority over transportation. 

een Boran. Suppose it actually is shipping in interstate com- 
merce 

Mr. Cuark. I would say they are not under our law, but if they 
were shipping in interstate commerce they would be subject to regu- 
lation by Congress. 

Senator Boran. All right. 

Mr. Crarx, As I understand the proposed bill, every corporation 
which is not licensed or required to be licensed may, by the terms of 
section 7, be required to become licensed if the Federal Trade Com- 
mission, Lape whom the act is administered, rules that the cor- 
poration is either not operating in accordance with the conditions 
which regulate licensed corporations, or if the competition of such 
licensed corporations, in the opinion of the Commission, interferes 
with the handling of identical commodities by a licensee, or gives to 
the unlicensed corporation a competitive advantage in produce, 
manufacturing, or distribution. ae: 

Furthermore, as a condition of obtaining a license, every corpora- 
tion is required by the terms of section 3 to certify, through its board 
of directors, that it will accept any further restrictions or limitations 
which the Congress may impose upon it as a condition of engaging 
in commerce and by the same section every licensed corporation is 
to be authorized to accept any restriction that Congress may impose 
upon the State charter under which it operates by the action of its 
board of directors without recourse to the stockholders. 

I understand from the'statement of the sponsors of this legislation 
that its purpose is to obtain a more effective control over monopolies 
and trusts, and thus to strengthen the antitrust laws. With such 
an objective the State of Texas is in sympathy. To the extent that 
the authority of Congress to regulate commerce is exercised I recognize 
the plenary and exclusive authority of that body. But I respectfully 
subinit that that power has not extended previously, by the recognized 
decisions of the courts, to the control of the internal structure, the 
corporate charter and the employment relations of the corporations 
of a State when engaged in acts of production, nor to charters in their 
cooperative associations, in the production and sale of their goods, 
or their common purchases, : 
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Texas is a very large State. If the population were equal to that 
of Italy, tho density of that population would not be as great as that 
of Italy isnow. It has undertaken to preserve freedom of competition 
in trade and for its traders, and to that end it has adequate legislation 
to prosecute, punish or dissolve monopolies, and it has done so with 
extraordinary success. It has created many corporations which it 
strictly supervises. It has licensed many corporations from other 
States, now engaged in the development of its resources and having 
their principal place of business in Texas, although incorporated else- 
where. They have been made welcome and will continue to be while 
they obey the laws of our State. ; 

ut as I understand this measure, it would provide that no cor- 
poration hereafter chartered in any State of the Union could have its 
chief place of business or its executive offices in Texas, where, for 
example, in the oil business, its major properties and chief interests 
might be. Or if it already possessed that right by virtue of its existing 
charter, it would havo to agree, as a condition of obtaining a license, 
to continue in business, that Congress could at any time by future 
legislation, change its charter and take that right from it, which would 
cause great loss and confusion in the reorganization of existing business 
to the injury of the citizens of Texas whom it omployed and to the 
revenues of our State. Moreover, any corporation which Texas 
authorized to hold meetings of its board of directors outside the Stato 
would either be refused a license or compelled to change its internal 
structure. 

In many other respects the corporate creations of Texas would be 
required in effect to take out a Federal rather than a State charter, 
and the right of the State to determine the character of its policy with 
respect to the creatures of its own creation would be determined by 
Federal rather than State authority. This, by definition would not 
be confined to the engagement of a Texas corporation in commerce, 
but would reach back into the State and control the circumstances 
and conditions under which a Texas corporation or a Texas farm coop- 
erative having the requisite amount of capital assets, engaged in any 
form of production, under the threat that if its methods of production 
did not conform to the requirements of the Federal statute it could 
not subsequently have commercial relations with its fellow States. 
The result would profoundly affect both the authority and the revenues 
of the State of Texas, and we respectfully submit it would involve an 
invasion of the authority of our commonwealth, which surely is not 
intended, and which, when inadvertently attempted, in the case of 
the building and loan associations established by the State of Wiscon- 
sin, resulted in a condemnation of the theory of Federal control 
attempted, by a unanimous Supreme Court, speaking through Mr. 
Justice Cardozo (Hopkins v. Building and Loan Associations). 

With all due respect there would be serious objection to any pro- 
posed J’ederal regulation of commerce which would involve the right 
of a board of directors of a Texas corporation, by virtue of an act of 
Congress, accepting without recourse to the stockholders, a modifica- 
tion of their charter as a condition of permitting them to trade with 
their fellow citizens in other States. 

The great majority of the conditions attached to the proposed 
license bear upon local matters remotely related to commerce, to the 
internal affairs and internal organization of the corporation which are 
but distantly connected with commerce. 


FEDERAL LICENSING OF CORPORATIONS 693 


Furthermore, the numerous and severe penalties which might be 
inflicted upon the citizens of our State are a matter for serious con- 
sideration. It seems to us further that unfortunate conflicts would 
arise between the authority of the State and the authority of Congress 
which would be most regrettable, sines ine citizen might be confronted 
upon the one hand with the threa‘ of the loss of his charter if ho 
disobeyed the State and the threav of the loss of his license if he 
disobeyed Congress. 

I speak with the utmost respect for the plenary and exclusive 
authority of Congress in the domain of commerce. I trust this 
honorable committee will think me not the less respectful if 1 em- 
phasize the authority of the State with respect to local relations 
having either no relation or a remote one which it seems to us by 
definition this measure is unhappily bringirg within the field of com- 
merce. I assure the committee that in the determined effort to 
control and suppress unlawful monopolies, the proponents of this 
Helene will find no more determined competitors than the State of 

‘exas. 

May I urge that this drastic legislation be not enacted. I feel 
that it is certain to plunge business into chaos; it will cause a period of 
uncertainty which will result from endless litigation; it will strike 
fear into the hearts and minds of those engaged in production, mining, 
manufacturing, and all other local business; it will retard recovery and 
force men out of employment. 

Senator Austin. Earlier in your statement I understood you to 
say that general business conditions in Texas are good, but that the 
farmers are not participating in that welfare. Is that true? 

Mr. Ciark. That is a fact, Senator. . 

Senator Austin. Hoy do you account for that, in view of the large 
sums of money that have been sent to Texas from the Federal Treas- 
ury for farmers? 

Ir. Cuarx. I believe you have got me there. We got a lot of 
money down there and we are still willing to accept anything you 
want to give us. I don’t understand that. Last year we made 
twice as much cotton as we made in the year previous. We made 
the largest cotton crop in the history of our State, and still our farmers 
a in a critical condition. The livestock raisers are in better con- 

ition. ; 

Senator Boran. One reason I think you might assign is the fact 
that your cotton market abroad is being absorbed b other producers. 

Mr. Cuarx. Yes. I think some of our market has gone to South 
American countries. We do not sell as much cotton to Japan and 
Germany as we used to do. Our business is in England, Belgium, 
and France for a large part of our cotton exported from our State. 

Senator Boran. Are there any imports of cotton under the recip- 
rocal trade agreement? 

Mr. Crank. Not that I know of. I don’t know much about that. 
_ Senator O’Mauoney. Most of the.farmers are operating in an 
individual capacity? 

Mr. Crarx. I would say that a majority of them are. They are 
small independent farmers. . 

Senator O’Manoney. And when they ship their cattle and sheep 
and cotton to market they take what they can get, do they not? 

Mr. Crank. Yes; they take it all. 
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Senator O’Manonery. But when they go downtown to buy an 
automobile or a gallon of gasoline, they pay the price the big companies 
fix, do they not? 

Mr. Crark. Whether they are big companies or little—— 

Senator O’Manoney, Just answer the question. 

Mr. Criark. Not the prices the big companies fix. Those inde- 
pendent refineries always sell below the price that the big com- 
panies sell. 

Senator O’Manonery. How about the automobile? 

Mr. Crarx. Well, we have to pay the price if we buy them. 

Senator O’Manoney. Do you think that by any possibility that 
may be the cause of the unfortunate condition of the farmers? Perhaps 
your antitrust laws are not working as well as you might like to have 
them work. . 

Mr. Crarx. I think there is real competition in the automobile 
business. I could not say without divulging a confidence, but I had 
it from pretty respectable authority. 

Senator O’Mauoney. I do not want to intimate that all the auto- 
mobile manufacturing companies are in a combination. That is not 
my thought. I was just emphasizing the fact that, with respect to 
the products of industry, for the most part, the individual pays the 

rice that is fixed for the thing he buys. Our whole corporate economy 
1s arranged upon such a basis that a stabilized price, so-called eupho- 
niously, is fixed by the large corporations that dominate the scene, 
and the individual flesh-and-blood citizen pays what he is told to pay, 
and there is no substantial competition. What we are trying to do is 
to develop a system whereby we can really maintain competition 
throughout the United States. 

Senator Boran. I was going to say, Mr. Clark, that I do not think 
anyone connected with this bill has any intention of interfering with 
what you regard as the purely local operations in the State of Texas 
or anything that is only remotely connected with interstate commerce. 
If we have trespassed upon that principle it has been inadvertently 
and not intentionally. So Texas can be at ease upon that. 

Mr, Crank. Thank you, sir. ' 

Senator O’Manonry, Thank you very much. We are very glad 
to have heard you. 


STATEMENT OF MONROE SHAKESPEARE, KALAMAZOO, MICH. 


Senator O’Manoney. Please state your name to the reporter. 

Mr. SHAKESPEARE. My name is Monroe Shakespeare. Iam execu- 
tive vice president of the Shakespeare Co., Kalamazoo, Mich., manu- 
facturers of fishing tackle. Iam also vice president of the Associated 
Fishing Tackle Manufacturers, representing about 400 different 
manufacturing establishments in the United States. 

Senator O'ManoneEy. You may proceed with your statement. 

Mr. SuHakesprEare. I have been in business since about 1921, and 
have had quite a little experience, sometimes unsuccessful, and at 
other times successful. 

Senator O’Mauoney. The corporation of which you are the head 
was incorporated under the laws of what State? 

Mr. SHAKESPEARE. Michigan. 

Senator O’Manonry. Where do you do business? 
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Mr. SHAKESPEARE. We do what is referred to as a national business. 

Senator O’Manoney. And you are engaged in interstate commerce? 

Mr. SHAKESPEARE. I presume we are. 

Senator O’Manoney. Do you manufacture fishing tackle? 

Mr. SHAKESPEARE. We manufacture fishing tackle. 

Senator O’Manoney. And you transport it? 

Mr. SHAKESPEARE. Between the States. 

Senator O’Manoney. And you sell it? 

Mr. Suakespeare. In other States. : 

Senator O’Mauoney. Do you sell it direct to the consumer? 

Mr. SHAKESPEARE. For the most part. I would say 99 percent of 
it. is sold through dealers. 

Senator O’Manoney. Most of it is sold through dealers? 

Mr. SHAKESPEARE. Yes. 

Senator O’Manoney. With respect to the other 400 members of 
your association, are they engaged in the same type of commerce? 

Mr. SHAKESPEARE. Very largely. Any of them that attain any 
sizo have to do business outside of the State in which they produce, 

Senator O’Manoney. What is the nature of that association? 

Mr. SHAKESPEARE. It is an organization of manufacturers of fishing 
tackle to discuss kindred problems, problems common to all of them, 

Senator O’Manoney. Is it a Michigan association? 

Mr. Suaxesreare. I do not believe it is incorporated. I am not 
nositive, 
Senator O’Manonry. It is a national association? 

Mr. SHAKESPEARE. Yes. 

Senator O’Manoney. These 400 members are scattered all over 
the United States? 

Mr. SHAKESPEARE. Yes. 

Senator O’Manoney. And a good many are corporations? 

Mr. Suaxesrearr. A large majority of them would be corporations. 

Senator O’Manoney. What is the purpose of the association? 

Mr. SHAKESPEARE. To consider common problems. 

Senator O’Manoney. What type of problems do you have in mind? 

Mr. SHAKESPEARE, The matter of propagation of fish, the matter 
of the expenditure of license fees, and such matters as that. 

Senator O’Manoney. That is to say, to stimulate in the State the 
propagation of the fish that your customers are going to catch? 

Mr. SHAKESPEARE. Right. 

Senator O’MAnoney. And the expenditure of license fees collected 
by the State for the purpose also of stimulating the production of fish? 

Mr. SHAKESPEARE. Right. 

There is also a national activity or Federal activity along that line. 

Senator O’ManoneEy. Do you have any other common problems? 

Mr. SHAKESPEARE. Yes. At a recent mecting a group of jobbers 
had representative members before our body with the idea of trying 
to get more firmly established the distribution of tackle through the 
jobbing channels instead of direct to the dealers, as some of the 
manufacturers do. 

Senator O’Manongy. Do you have any question of fair trade 
practices? 

Mr, SHAKESPEARE. Our group came largely into being under the 
N.R.A. ‘Kvery effort was made to cooperate voluntarily and comply 
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with the N. R.A. I believe that was the language in the—I do not 
remember what it was called. 

Senator O’Manoney. Code. 

Mr. Suakesprare. Code. 

Senator O’Manoney. You entered into that code voluntarily, | 
assume? 

Mr. SHAKESPEARE. Yes. 

Senator O’Manoney. You have certain national problems? 

Mr.-SHAKESPEARE. Yes, 

Senator O’Manoney. Very well. You may proceed with your 
statemont. 

Mr. Suaxesprane. I have carefully studied this Federal liconsing 
bill and believe the objectives as stated in the first paragraph or pre- 
amble are highly laudable. Our business and all business that I am 
familiar with is in a decided slump. I feel that the reason for that is 
that we ‘are subject to too much overhead—too much nonproductive 
overhead. I will try to elucidate on that shortly. But no one would 
try to improve business by adding more overhead to that which 
business is suffering from. 

Now, in order to avoid a lot of complexities, I would like to illustrate 
with a relatively simple example what I mean by the overhead that 
our business and all other business is now suffering from. If we had a 
group of people, for instance, coming to this shore from abroad, like 
the Pilgrims did, and landing here and going to work, I think that 
would serve to illustrate our situation. Say there were 100 of them. 
Some of them would till the land or build houses, and some would tend 
the cattle, but all of them would work, all of them would engage in 
production. 

Now, the first day or two we will say one of the members got an 
arrow in his back, and they concluded that something needed to bo 
done. So they decided that there were possibly two of those people 
who were good shots, and they could stand around with their guns 
and protect the rest of the workers; that those two people would not 

e producing usable goods, but, nevertheless, they would have to be 
supported, would have to have the ability to raise families, and so the 
group decided that they would have to put up that amount of over- 
1ead in order to carry on the productive activities. 

Now, as the community grew, they decided they would have to 
have a police department, and a fire department, and a judiciary, and 
as it grew further, an army anda navy. All those are nonproductive, 
producing no usable goods, consuming the goods that the others pro- 
duced, but they are necessary. 

Now, those who have followed the growth of this country over 150 
years, and particularly in the last few years, have noted in all business 
how this additional heavy, nonproductive overhead has been added, 
perian within the experience of the Wagner Labor Act. That 
ias added to our business, employing 500 people, 1 full-time girl, 
whose chief activity is the collection of a file for each of the em- 
ployees. It used to be true that if an employer was not satisfied and 
wanted to dispense with the services of employeees, he could dis- 
pense with them. It was not possible then for them to rush to a 
representative of a Government bureau and claim that they. were 
engaged in an activity that they thought the Government bureau 
could retain or reobtain their jobs for them. 
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The result of that is, in a business like ours, if we want to dispense 
with the services of an employee at any time, we need to have behind 
us a record which would bo in the nature of satisfactory evidence to 
a jury, and a not too sympathetic uy So we have to have a person 
keeping a careful record. It takes a full-time additional person. 
That person has one other duty only, and that is to record the min- 
utes of the meetings held between the management and the em- 
sloyees or the employees’ representatives, so that we will always 
have a record of what was actually said, and not the impression of 
somebody as to what they thought was said. 

Now, I believe that this act, the Federal Licensing Act, adds a 
tremendous additional burden of overhead—nonproductive over- 
head. And the situation that we are in today, the general business 
conditions, indicate the possibility of these various burdens actually 
killing the goose that is faving the golden eggs, all of them. 

Now, among my friends and acquaintances, which would include 
owners of business many of whom are considerably older than I am, 
all of them I am talking about well fixed personally, no necessity of 
working if they do not want to, and if you would ask them at any 
time in the past, say 2 or 3 years ago, or any time prior to that 
time: “Why do you continue commg down to the office and putting 
in full time, devoting a good many of your evenings to conferences 
and rushing all around over the country and doing this hard work?” 
the answer would invariably be that they knew of nothing more 
pleasant, nothing more agreeable, nothing they would rather do than 
to continue to workin their creative capacity, rene new articles, 
extending production and therefore employment, studying methods 
that would make their employees more productive and having there- 
fore a larger production to share with those employees. 

But in the past year or two there is a decided tendency on the part 
of these same businessmen to entirely change their minds. Now 
they have this staggering burden of overhead, creating a tremendous 
toll of taxes for its upkeep, and the frequent investigations and some- 
times what seems to them to be persecutions, so that it is no longer a 
‘leasuro to be at the head of a business where they have to carry that 
fond, They can now think of a lot of things they would rather be 
doing than that creative work. 

It is these people I am talking about who are responsible for the 
large research approprauons that each progressive business concern 
carries; that is, each one is large in proportion to the size of the 
business. It is those new productions and new methods of business 
that they are responsible for, and in which they take their chances 
that it may work out; that is, providing they have provided a steadily 
increasing standard of living, steadily improving standard of living 
that this country has enjoyed. 

This tremendous enlargement of the functions of government is 
adding staggering overhead, which has reached the point whore it 
is questionable whether productive business can carry it without the 
producers accepting a steadily decreasing standard of living. It takes 
the bulk of the profits when the business is successful; it stifles en- 
terprise and initiative, it deprives management and the owners of the 
authority over their business, and leaves them with all the loss, if 
their efforts are not crowned with success. Business is being reduced 
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” with the Government 


to a gamo of “heads I win, tails you lose, 
running the game. 

In looking over the preamble of this bill I find among tho purposes 
that it is to assist the several States to improve labor conditions and 
enlarge the purchasing power for the goods sold in such commerce. 
That, of course, is highly desirable. Nobody could criticize such ob- 
jectives. Tho only question about it is: Will it work? Will it do 
what it is intended to do? 

We might find an answer to that in anothor recent similar bill with 
a similar purpose, and I will call attention to the preamble of that, 
That bill was approved on July 5, 1935, and has, therefore, been in 
operation for 2% years, The purpose of that bill, as stated in the 
preamble, was to diminish the causes of labor disputes burdening and 
obstructing interstate commerce. We have about 2% years of expe- 
rience with that. Has it reduced the strifo over a period of 2% years 
in our history? No. I think the result of a recent survey by the 
National Industrial Council- 

Senator O’Mauoney (interposing). Do you mind my interrupting 
you, Mr. Shakespeare? 

Mr. SHAKESPEARE. No. 

Senator O’Manoney. My own conception, of course, is that you 
are talking on a subject that is altogether off the question. My feeling 
is that the condition which you have described, the expanding of 
governmental functions, has been the result of the concentration of 
capital, of economic power and wealth through the ineffectiveness of 
the antitrust laws, and that this bill offers at least a principle upon 
which businessmen like you may escape Government control. I have 
no hesitation whatever in predicting that, until you cooperate with 
Members of Congress to find a way by which the corporate organiza- 
tions which are carrying on the business of the country and the world 
today may operate in some sort of democratic manner, some sort of 
self-governing manner, you will not be able to avoid the continued 
expansion of Government. 

he witness who preceded you on the stand testified very frankly 
that, so far as he was concerned, ‘Texas was very glad to continue to 
receive Iederal contributions. You will find that overywhere, in 
every State and in every city. So that our problem, if wo desire to 
prevent the steady expansion of that overhead, is to find a method 
of making that economic organization work. 

Mr. SHAKESPEARE. I appreciate that is your conception of this 
bill, and what it is intended to accomplish, and that you beliove that 
is the way to accomplish it. My purpose in testifying here is to give 
my impression of the operation of the bill. 

Senator O’Manoney. You were talking about the National Labor 
Relations Board, were you not? 

Mr. SuakesPEaRE. That is correct; and if you were attentive to 
the introduction of my remarks you will recall that I said that the 
purposes of the bills were similar. 

Senator O’Mauoney. I assure you that I was most attentive. 

Mr. SHAKESPEARE. One of them we have had some experience 
with, and I want to call attention to that principally because it applies 
to the question of whether the purposes of this other bill, the Federal 
licensing bill, will be carried out and accomplished any better. 
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Tho purposes of the bill, as stated, with a good deal of elaborate 
machinery and rules and regulations, was to diminish the causes of 
labor disputes. Anybody reasonably would assume that if the causes 
of labor disputes were reduced, that labor disputes would be reduced; 
that, however, has not proved to be so. Tho experience is dia- 
metrically opposite. Strife has been steadily increasing. There were 
approximately five times as mapy strikes and five times as many 
labor hours lost through industrial strife as in any year previous to 
that time. 

Senator O’Manonry. We will have to suspend at this point. 
There has been a call for a vote in the Senate. We will recess until 
2 0’clock, and meet in the Judiciary Committee room in the Capitol. 

(Whereupon, at 12 m., a recess was taken until 2 p. m.) 


AFTER RECESS 


At the expiration of the recess the hearing was resumed, as follows: 
STATEMENT OF MONROE SHAKESPEARE—Resumed 


Senator O’Manoney. If you do not mind proceeding, Mr. Shakes- 
peare, you may do so. 

Mr. SuHakesprare. At the recess I was discussing the expected 
outcome of the passage of this bill, as it is written, and I chose to 
draw upon the experience of « similar bill recently passed with similarly 
stated purposes and with similar machinery provided for the accom- 
plishment of the desired ends of the bill. refer to the Wagner Labor 
Act. I had stated that although the act was created to diminish the 
causes of labor epi just as this act is drawn, among other pur- 

oses, to improve labor conditions, labor deputes, and lost time and 
ost wages have not only not been reduced, but the effect of the act 
was to multiply greatly, at least five times, the number of disputes 
and the number of lost hours. 

Was the purchasing power increased as a result of the operation of 
that act? [ believe no one will deny the fact that the purchasing 
power has certainly not been increased. <A large part of the workers 
are on part time or without employment. So that end was not accom- 
plished, but the opposite took place. 

Was interstate commerce and other commerce improved? You who 
are aware of the conditions know that interstate commerce has not 
been improved, but was seriously impeded and hindered, and actually 
several businesses have been absolutely destroyed. 

I call your attention to an article in yesterday’s New York Times, a 
report of the Chicago Luggage Carriers Union, as to a dispute with 
the Taylor Trunk Co., in which the labor union made complaint to 
the labor board and used the kind of machinery that is provided in 
this bill to present its claim, and the Board held eventually with the 
union and ordered the company to do this that and that; that this 
company, in view of this particular activity and the number of other 
burden that have been put on industry during the past 2 or 3 years, 
although the Taylor Trunk Co. had been in business some 78 years, 
and had over 250 employees, is now liquidating and discontinuing 
business. J submit that that is not the way to improve the lot of the 
worker or to improve business conditions, 
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Senator O’Manoney. Do you recommend the repeal of the Na- 
tional Labor Relations Act? 

Mr. SHAKESPEARE. I am pointing out the result in that instance, 
which is similar to that which will be taken by a lot of other people. 

Senator O’Manoney. Are you recommending the repeal of the 


| National Labor Relations Act? 


Mr. SHAKESFEARE. My answer will answer your question. 

Senator O’Manoney. Of course, it is a very simple question to 
answer. 

Mr. SHAKESPEARE. May I make the answer instead of you mak- 
ing it? You would like to have me say “yes” or “no”, but I would 
like to make my own answer. 

I am pointing out the similarity in these two bills, and the ma- 
chinery provided, and the close relations of the two, and how in the 
experience we have already had that bill has failed. The other bill 
that we have had experience with has failed in its objectives. 

Senator O’Manoney. That is just your conclusion. 

Mr. SHAKESPEARE. Answering your question additionally, for your 
benefit, am I recommending the repeal——- 

Senator O’Manoney. Let us have an understanding. This is not 
for my benefit. You have been invited to appear here for the public 
benefit. Now, please do not make it personal. 

Mr. SHAKESPEARE. All right, sir. 

Senator O’Manoney. I could make these hearings very personal, 
if I want to. I am trying to be polite to you and everybody who 
appears here. We are trying to develop facts. The questions that 
I propound are for the purpose of developing information and not 
for the purpose of developing an argument. Please do not put them 
on a personal basis. 

Mr. SHAKESPEARE. All right. J will endeavor to confine myself to 
developing information. Was your question answered? 

Senator O’Manoney. TI did not quite get it if it was. 

Mr. SHaxesrrane. I believe your question was, am I recommend- 
ng the repeal of the National Labor Relations Act. 

enator O’Manoney, Yes. 

Mr. SHaxkesrrare. It was my thought that the hearings on this 
bill were not for the purpose of making recommendations as to other 
acts on the books, but if you consider it proper I will make my recom- 
mendation in regard to the Wagner Labor Act. 

Senator O’Manoney. Of course, that does not answer it. It is 
not important. It is irrelevant. So proceed with your statement. 

Mr. SuHakesPEarReE. The purpose of this legislation, as stated, is to 
accomplish some very definite results, which should be, if accomplished, 
desirable. And so was the Wagner Labor Act. Sines it did not 
accomplish what it set out to do, did it benefit anybody? I say I 
think it did. I think it ey definitely did not benefit the labor it was 
supposed to benefit, nor did it benefit business or interstate commerce 
which it was supposed to benefit; but it did benefit sce a group of 

eople who received employment as a part of the National Labor 
elations Board, and of the investigators and attorneys and clerks, and 
so forth. It gave them ote em oyun as nonproductive labor 
and a taxon business. It also benefited another and probably smaller 
group, namely, the national labor union officials, because it increased 


their income and increased the steadiness of their pay, and the solicitors 
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that are employed to recruit their membership. I believe that is the 
limit of the individual cases that were benefited. es 

I would like to draw the parallel that I think this bill was also 
inténded to benefit a similar group in a similar capacity, and that 
would be the limit of the benefit to the other group, arn enlarging 
the purchasing power among the producers. But it did the opposite. 
It decreased the purchasing power, and decreased it by the amount 
that is taken and handed to the machinery provided for the enforce- 
ment of this act. ; 

I believe that the important purpose stated in this act is to dis- 
courage and prevent monopoly, Dut my observations in the past few 
years have been that close Government supervision and control have 

een and still are promoting monopoly in the branches of industry 
to which applied. There will be a lot more said on that subject, and 
I will endeavor to avoid duplication and the offering of cumulative 
evidence, for I know that subsequent speakers’ remarks in some 
respects are almost a duplication of what I would have to say. 

Now, instead of the activities and the procedure outlined in this 
bill, the Federal licensing bill, in order to obtain the desirable results 
stated, that it is the desire to be obtained in this bill. 

Now, instead of the activities and the procedure outlined in this 
bill, the Federal licensing bill, in order to attain the desirable results 
stated, that it is the desire shall be obtained, in this bill, I believe that 
a fair and intelligent approach to the problem of lifting the standard 
of living of the multitude lies in bending every effort to make more 
portect these things: First, the freedom of the individual to devote 
iis energies to whatever productive work he pleases; second, to en- 
deavor to secure to each individual the fullest possible fruits of his° 
production; and, third, the reduction of the unnecessary overhead, 
such as this Government expense in all its forms, to the absolute 
minimum. I donot think that tho procedure outlined in this bill does 
anything, unless it works in the opposite direction to the procedure 
outlined by me. ; 

Senator Boran. We had all that in 1929, did we not? 

Mr. SHAKESPEARE, No; you had more freedom than you have now, 
yes; but 1929 cannot be considered by itself any more han I can take 
‘ one of your speeches and take one sentence out of it, or half a sentence, 
and build something out of it without considering the rest of the 
context; 1929 cannot be considered without considering the years 
from 1920 to 1928, which was the most glorious period of increasing 
standards of living this country has ever enjoyed. 

Senator Boran. Among the masses? 

Mr. SHAKESPEARE. Yes, 

Senator Boran. I would like to see your figures on that. 

Mr. SHAKESPEARE. They are all available. They are as available 
to you, and more so, as they are to me. 

enator Borau. They are not available to me, because I cannot 
find them. . 

Senator O’Manoney. And nobody has produced them. If you 
can produce them, we would certainly like to have them, and you 
will be doing a great service. 

Mr. SHAKESPEARE. Thoy are available, and if you are willing to 
hold these hearings open for another 3 or 4 days to get that subject 
covered, I will be glad to go into it. Iam going to New York, where 
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I will be in contact with the National Industrial Council, and I can 
get figures to prove that point. 

Senator O’Manoney. If you take tho studies of the Brookings 
Institution, to which Senator Borah has alluded previously in these 
hearings, and show us something to indicate they are wrong, that 
will bo doing a public service. You may send it in. We will not 
hold the hearings open for thet purpose, but wo shall bo glad to file it. 

Mr. Suakesrnann. I will ondeavor to find what I can for your 
record, on that subject. 

Senator Boran. Taking your theory as correct, that (928 was a 
glorious year in the matter of distributing purchasing power among the 
masses, what stopped it so suddenly in 1929? 

Mr, Suakespears. Well, I presume that the answer to that is we 
had been traveling a little bit too fast in certain directions; that 
certain of the activitics had beon overexpanded, and that wo had 
overcapitalized on somo paper profits and some paper activities, and 
a readjustment was needed to take placo after having onjoyed ap= 
peoxintetely seven continuous years of steadily improving business 
and steadily improving omployment, and a conaral increase in tho 
welfare of the average and the below-avorago worker. 

Senator Boran. I wish you would present those figures also. Tho 
fact of the business is, and tho figures, in my opinion, show that 

radually, more and more, through those years, there was an accumu- 
ation of wealth taking away from the masses their purchasing power 
so that in 1928 and 1929 nearly 50 percent of the people of the United 
States wero living on the bare necessities of lifo. In other words, 
36,000 families were at the top of the ladder, economically speaking 


‘and 11,500,000 were at the bottom of the ladder. 


Mr. Suakespreare. ‘Those may be true and accurate figures. Tam 
not familiar with them. 

Senator Boran, 1 got them from the Brookings Institution, whieh 
J think is reliable. 

Mr, Siraxkesrrarr. [have a good deal of respect for the Brookings 
Institution's figures, but I seo nothing in this bill to accomplish any 
improvement in that situation. This bill will simply do as other 
bills recently passed have done—take more and more people out of 
production, put them into nonproductive work, and give them more . 
pay, give them stendy pay out of tho fruits of productive labor, and 
that is no way to raise the living standards of the low-paid workers. 
The only way that can be done is the way it has been done in the past 
100 years, namely, that the inventive genius and management of. the 
better minds has been devoted to increasing the production and 
increasing the opportunities to work in making more goods produced 
and more things to be distributed, 

Senator Boran. Moro things to be distributed, but you cannot 
distribute them unless the masses can buy. 

Mr, SHAKESPEARE. That is correct. 

Senator Boran. If you have that concentration of wealth which 
draws the benefits that you speak of into the hands of a fow instead of 
distributing the benefits of inventive genius among tho masses, 
giving them lower prices, and so forth, you have what is called business 
prosperity constantly taking away the purchasing power of the 
miasses. 
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Mr. SHAKESPEARE. You say tho masses cannot buy this thing that 
they produco, but the fact that they produce it gives them the 
yower to buy, and that is the only way their buying power can bo 
increased. Buying power cannot be increased by taking part of what 
has been produced away from the management or owners of business 
and giving it to a lot of Government employees and saying, “Now, 
vo out and buy a lot of stuff with that.” That docs not increase the 
yiying power one iota. 

Senator Bora. Let us take the implement trust. Do you think 
that it helps tho farmer to prosper to pay the prices which two or 
three implement companies fix? 

Mr. Suakespears. That is a very interesting subject. I heard 
that asked of Mr. Clark this morning, and I hoped you would ask me 
that question. You say the farmer produces a bushel of wheat and 
has to take what the market offers, but the implement manufacturer 
or the automobile manufacturer does not have to take what the market 
offers. All the manufacturers of implements or automobiles can do 
is to offer their products for sale. Nobody has to buy. They abso- 
yey do not have to buy. If they place the price too high, it is not 
poupht. 

Senator Boran. You are mistaken about that. The farmer has to 
buy to efficiently operate his farm. You will find that is a matter of 
fact; there is ro uso to deny that proposition, because it is thoroughly 
established. The prices of implements are fixed by a few people in 
conference. 

Mr. Suaxesrrare. I have not been present at any of those con- 
ferences and do not number any of them among my personal acquaint- 
ances, so I do not know that to be a fact; but sitany life has been 
spent in business, and I know what sets the price on what I make, 
and [ think I know it more accurately and reliably than any Govern- 
ment employee who has spent very little or no time in business in 
trying to make the business pay. What sets that is that you make 
your product. and offer it for sale, and if your price is right and appene 
to the peope thoy buy and you succeed. hat is exactly what built 
the Ford Motor Co. He did not conspire with anybody to build 
that. If somebody else had offered better value than he offered, they 
would have got the business. 

Senator Boran. We ought to orect a monument to Henry Ford. 
ay acca He did not need any Government bureau to 
nelp him. 

Senator Bonran. If it had not been for Henry Ford we would have 
& complete monopoly of automobiles. 

Mr. Snakesrrare. That is a matter of opinion. My opinion is 
different from yours, 

Senator Borau. It is not an opinion; it is a fact. 

Senator O’Manonry. Let me say that it is quite evident that you 
are testifying in heat and oats You are not coming here in an 
effort to assess this bill coolly and calmly, and you are talking about 
something entirely different from this bill. May I say to you that 
whatever may be the imperfections of this bill, however inexpertly 
it may be drawn—and there probably are a good many changes that 
ought to be made-—what T want you to know, and what I want every 
person who is interested to know is that it is not the purpose of those 
of us who are sponsoring this bill to build up some bureaucracy, and 
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it is not our purpose to create more Government jobs. It is our pur- 
pose to stop the trend toward bureaucracy by setting business free. 

_ The concept I have is this: A modern corporation is a modern 
instrumentality for carrying on trade and commerce. If it is to be 
made to function properly we must find a way by which the public 
interest can best be served. That is our purpose in holding those 
hearings. It does not do any good for me to say this bill will cure 
everything and for you to say this bill will make everything worse. 
What we ought to do is to assess our problem and try to get our 
heuds vogeiher wid see Wied cun be due lo accomplish the vbjectives 
which everybody who looks at this problem recognizes must be accom- 
plished. Something has got to be done. It would be very helpful 
to us if you would contribute your opinion as to the constructive 
achievements that ought to be accomplished. 

Mr. SHAKESPEARE. Yes. Your first point was that my remarks 
were in the heat of excitement over this bill, and I would like to 
Say 
Senator O’Manoney (interposing). I hope it is not over this bill 
that you have been developing that feeling. 

r. SHAKESPEARE. I spent considerable time by myself in study- 
ing the bill carefully, and ‘here was very little heat there. My rain 
were carefully outlined and I have endeavored to follow the outline. 
I believe that any other developments recently have been the result 
of the questions and the endeavor on my part to throw light on the 
aun lee but with very little heat and in a rather impromptu manner. 

he second statement vou made was that it was desired to set 
business free. My contention is that it is a very peculiar way to pro- 
ceed to set business free by loading onto it a bureau empowered to 
dictate to it on innumerable fronts and in innumerable points of con- 
fact with business, and denying their license if they do not meet their 
wishes, 

Senator O’Manoney. The bill does not authorize any dictation 
whatever. 

Mr. SHakespeaAne. No; but they must go out of business or yield 
‘to the dictation. 

Senator O’Manoney. There is no dictation whatsoever. ‘The pub- 
lic authority through Congress may and will eventually set down the 
rules by which corporations engage in commerce. 

Mr. SHAKESPEARE. Let us hope you are wrong. Your statement is 
that there is a crying situation that something needs to be done about. 
I am in thorough agreement with that. I think we have reached a 
rather deplorable state, and the thing that needs to be done is to take 
off of business and production that perfectly terrific load of Govern- 
ment activities and busines supported Government activity that has 
been loaded onto it in tho past 4 or 5 years. If this committes wants 
to do something for business and for the multitude, that is the direction 
to proceed, and not the direction proposed by this bill, which is in 
the direction of adding more of the same thing. | 

I have just a closing remark, and you will be rid of me. Under such 
@ program as I have just outlined in these last few remarks there will 
develop a steady improvement in the lot of the multitude, and a much 
higher standard of living than in any other country in the world, 
even higher than those countries which have tried to uso just such 
measures as this bill and the Wagner Labor Act provide. I repeat that 
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such activity is doing nothing more than killing the goose that laid 
all the golden eggs of our prosperity. 
I thank you. 


_ STATEMENT OF MISS LELIA E, THOMPSON 


Senator O’Manonry. Miss Thompson, you may proceed by first 
giving you name to the reporter. 

Miss THompson. My name is Lelia E. Thompson. I am an attor- 
ney practicing in Connecticut, and licensed in Massachusetts, although 
I am not practicing there. I am head of the legal department of the 
Connecticut Mutual Life Insurance Co. I am not appearing here as 
a representative of that company. : 

Anyone appearing before a committee which has been holding hear- 
ings for so long a time as has this one, can have little hope of adding 
anything new to what has already been said. Nevertheless, I am 
taking advantage of the privilege that has been extended of appearing 
here today because I feel that the women of the country are not suffi- 
ciently articulate in matters which deeply concern their business 
interests. We have in our country a, great many women who are 
dependent upon the success of corporate enterprise. They are 
dependent upon it because their husbands are deriving their livelihood 
through it and also because the foresight of others has provided them 
with trust funds and securities which are the sources of their income. 

We must also consider those women who have through their own 
efforts earned sufficient to enable them to retire on the income from 
their own corporate investments. None of these women have much 
contact with the business world and they cannot realize the implica- 
tions of legislation such as that which we have before us. I feel, there- 
fore, that it is incumbent upon those women who are in business and 
and who necessarily come in direct contact with the results of corpo- 
rate regulation to speak in behalf of these other women, many of 
whom are making valuable contributions to their communities through 
educational and welfare work. ; 

As I have said, Mr. Chairman, there is little hope of adding anything 
new to what‘has already been said, and I hope you will bear with me 
if I go over matters which you have heard. 

Senator O’Manonpny. We will be very glad to do so. 

Miss THompson. Women who are dependent upon the produc- 
tivity of corporate enterprises are directly affected by any measure 
that tends to increase or retard that productivity. The mere fact 
that this measure is receiving serious consideration by this committee 
is a factor in the continuing lack of business confidence in this country. 
The bill is in itself an expression of the lack of faith of its sponsors in 
the integrity and responsibility of the managers of our corporate 
enterprises. 

When we already have the National Labor Relations Act, why is it 
necessary to make it a condition of obtaining a Federal license that 
employees shall have the right to organize and bargain collectively? 
(Section 5 (c).) They already have that right. 

When we already have the Federal Trade Commission Act, the 
scope of which has been broadened by recent amendment, why should 
were be a duplication of its provisions in this bill? Is it that the 
Trade Commission Act is unenforceable at present? I do not think 
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so. This provision in the bill is simply another illustration of the 
fact that the persons who drew the bill thought that business must be 
beaten with any stick that comes to hand. ; 
Senator O’Manoney,. Will you pardon me for interrupting you? 
Miss THomrson. Certainly. : 
Senator O’Manoney, If you will accept my statement as one of 
pe acer: of the bill, we do not wish to use it as a stick to beat 
usiness. 


Miss Tuompson. I think possibly that might be so, but it has that — 


appearance. 

Senator O’Manoney. You will pardon me if I say that I realize 
there is a good deal of misunderstanding about the objects and pur- 
poses of the bill. That is due to the fact that most people do not 
have the opportunity to study all the facts which are presented to 
Members of Congress. We just happen to be in a position where we 
get it from all angles and all around the circle. So that sometimes 
we really have a little better view of what is going on than persons who 
are compelled to devote all their time to particular matters. 

Miss Tuomrson. When you are dealing with property and business, 
especially at this time, you are to a certain extent opposed to them in 
some of the legislation that has been before Congress, I think it isa 
fact that the majority of the people who are ettempting to operate 
corporate enterprises in this country at the present time are attempting 
to do it in a fair and honest and upright manner. 

Senator O’Manoney. Most of them are. I do not hesitate to 
testify to that anywhere. 

Miss Tuompson. This bill indicates that there is a distrust of busi- 
nessmen. I do not think it is a distrust for all business. I think we 
are in agreement about that. 

Senator O’Manonry. There is nothing of that kind, so far as the 
sponsors of this bill are concerned. We are not suspicious of business, 
We do not want to beat it. We want to encourage it. But we see 
perfectly clear that you cannot encourage and increase business as 
long as you permit the tremendous concentration of wealth and eco- 
nomic power to continue. Would it interrupt you if I should read 


one or two little extracts from a statement mada in Twentieth Century 


Fund, because I recognize your intelligence? 
Miss Tuompson. Thank you. It would not interrupt me. - 
Senator O’ManoneEy. Do you get that? 

Miss Tuompson. I think I have it. 
Senator O’Manoney. This is put out by a number of very worth 
poeple, some of whom might be entitled to admission to Mr. Lund- 
erg’s book. I do not know about that. Edward A. Filene, a very 
prominent and well-known businessman, is one of its principal pro- 
moters. Ralph Flanders, president of the Jones-Lamson Machine Co., 

is chairman. : 
Miss Tuompson. I believe Mr. Lamson is one of the trustees. 
Senator O’Manoney. I think not. However, he might be. 

William J. Donovan, formerly assistant to the Attorney General under 
Mr. Hoover, is one of the members of the special committee in charge 
ofit. Harry W. Laidlaw , director of the League for Industrial Democ- 
racy, and the national bureau of Economic Research, is connected with 
it. Lawrence H. Sloan, vice president of Standard Statistics Co., 
one of the principal sources of business information, is associated with 
it, no radical, no brain-truster. 
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Senator Borau. And no Senator. 

Senator O’Maunongy. And no Senator. Dexter M. Kcezer, presi- 
dent of Reed College. That is too bad. Perhaps a president of a 
college is out of favor. He was formerly director of the Consumers 
Advisory Board of tho National Recovery Administration. 

Speaking of the N. R. A., we must not forget that the suggestion of 
the N. R. A. first came from the United States Chamber of Commerce. 
It did not come from anybody else, but the United States Chamber of 
Commerce, supposed to be an organization of practical businessmen. 

What I want to call to your attention is this: In this book it appears 
that, according to the statistics of income filed with the Bureau of 
Internal Revenue for 1933, by all corporations of the United States 
filing their balance sheets, a study of these returns shows that there 
were 211,586 corporations which had total assets of $50,000 or less; 
that though they comprised 54.5 percent of the total number of 
corporations, more than half of all the corporations that filed income 
tax returns in 1933, their assets amounted to only 1.4 percent of all 
the assets returned by all the corporations. 

Now, this is a fact which must cause every thoughtful citizen to stop 
and consider, particularly when it shows that the 594 largest corpora- 
tions, each reporting total assets of $50,000,000 or over, and all of 
them having an average of $240,000,000, though they constituted less 
than one-fourth of 1 percent of all the corporations in the United 
States making such returns, they owned 53.2 percent of all the assets. 

Now, take another picture. The total number of corporations is 
367,901. Of that number those having assets of less than a million 
dollars each, including all of the $50,000 corporations I mentioned a 
moment ago, constitute 95 percent of the total number of corporations. 
Now, remember that all the corporations of the United States having 
assets of $1,000,000 or less constitute 95 percent of all, and yet they 
had in the aggregate less than 15 percent of all the assets of all the 
corporations. 

hat is a fact which you cannot brush away with an expression of 
opinion or expression of emotion. It is a cold, stark fact that, the 
wealth of the country is being concentrated in corporate hands, and 
while that concentration in the hands of a few corporations has been 
proceeds upon the one hand, the number of persons unemployed 
as been steadily increasing upon the other. Even in 1928 and 1929, 
tho glorious era of which the previous witness was speaking, there were 
millions of people within the United States without the ability to get a 
job. These are figures that, whether we like them or not, we cannot 
deny. What are we going to do about it—just let it drift? Are we 
going to let. this concentration continue and the increase in unemploy- 
ment proceed? 

Miss Tuompson. I do not believe the increase in unemployment is 
necessarily due to what you call concentration. 

Senator O’Manoney. That might be true, of course. Things that 
pappen concurrently are not necessarily the cause or result of one 
another. 

Miss THompson. I think there is something to be said for the large 
corporation. 

Senator O’Manoney. Of course, there are lots of: things to be said 
for the large corporations. . 
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Miss Tuomeson. In the first place, the economy of management 
which some of them have accomplished has undoubtedly brought down 
the cost of some of the products which are used all the time. 

Senator O’Manoney. There is no question about that. 

Miss THompson. The very wide distribution of stock on the part 
of some of them would seem to obviate a good deal of the criticism 
that we have heard. 

Senator O’Manoney. None of that criticism has proceeded from 
either of the authors of this bill. 

Miss Tuompson. I do not think so. But the fact that there is a 
tremendous number of stockholders and a good many of these cor- 

orations seem to me to indicate that the wealt . is perhaps adminis- 
istered through a few of these corporate heads, but is actually owned 
by a tremendous body of stockholders all over the United. States, 
which does not seem to be inherently bad. 

Senator O’Manoney. It is true that it is owned by a huge number of 
stockholders. I suppose there are between 10 and 12 million in somo 
of these large corporations. But the fact is, and that is another 
thing that studious people like yourself must take into consideration, 
that modern corporations have resulted in an actual divorce of owner- 
ship from a responsiblity of management. Instances can be multiplied 
of large corporations in which the management owns only a fraction 
ofthestock. In other words—and this is particularly true of women— 
hundreds of thousands of women have contributed their money by 
investment in stock in these large corporations, but they are trusting 
sie for the handling of that money. The facts show re- 
peated instances in which management has, without the consent of 
the stockholders, paid itself exorbitant returns. I ‘cited the other 
day the case of the Bethlehem Steel Co., in which it Pe at that over 
a period of 13 or 14 years the bonuses paid by tho directors of the 
corporation to the management constituted 80 percent of the total 
sum distributed at the same time to women and other stockholders 
in the company. 

Miss THomrson. Of course, this subsection of section 5 is aimed at 
that particular abuse. It seems to me that such a situation could 
have been corrected and should have been corrected by the State that 
chartered the corporation. 

Senator O’Manoney. But the point is, the States do not do that. 
Do you not see? Here is the constitutional theory of this bill: The 
fathers of this Government gave to Congress, not only the power but 
the responsibility of regulating commerce among the States. That is 
our responsibility and we cannot get away from it—cither to regulate 
it or it is unregulated. When it is unregulated then the monopolies 
take hold. 

Miss Tuomrson. It seems to me we already have the antitrust 
laws, but they have not worked very well. Something should be done 
to make them work. 

Senator O’Manoney. That is just what we aro trying to do. 

Miss THompson. My objection to this bill is that if some corpora- 
tion should violate the antitrust laws, the corporation stands a chanco 
of having all its property taken away, which I think is confiscation of 
the property of the stockholders. 

Senator O’Manoney. I do not believe there will be a penny con- 
fiscated if this bill should be enacted into law. There will be no 
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violation of the antitrust laws. Pardon me for interrupting you. I 
be soon be testifying myself instead of letting you do it. Proceed, 
lease. 

Miss THompson. What does the provision mean that the licensee 
shall be subject to, comply with, and accept any requirements that 
may be imposed by the Congress as a condition of its right to engage 
in commerce? This provision increases the uncertainty of the con- 
ditions under which the managers of our corporations must labor. 

It seems to me that we cannot hope for a permanent business re- 
covery with anything like stabilized conditions until we can establish 
some degree of confidence and understanding between business and 
the Government. This bill indicates that however distrustful busi- 
nessmen may be of Government, the sponsors of the bill are even 
more distrustful of business. I submit that better conditions cannot 
be brought about as long as such a spirit continues. 

It seems to me that the Federal Trade Commission has been given 
arbitrary and inquisitorial, powers under the bill, It can compel cor- 
porations not otherwise subject to tho bill to comply with it, and it 
can take away the licenses of those which are attempting to comply. 
The fact that an appeal to the courts is allowed will not be of much 
help to the picokhelders of the corporation which is subject to attack, 
regardless of the final outcome. he value of its stock is bound to 
go down while such proceedings are going on, and its management 
would hardly be able to continue normal business activities. Other 
controls which already exist are sufficient without the constant threat 
that its power to do business at all may be taken away. Tho possibil- 
ity of arbitrary and tyrannical exercise of power by tho Commission 
is perhaps the worst feature of this bill. 

Senator O’Matnoney. If you can suggest an amendment that will 
remove that, we will be very glad to follow your suggestion, because 
we do not want to give tyrannical power to anybody. We want to 
take it away. 

Miss Tuompson. If I thought this bill would be enacted into law I 
might have a suggestion, butt hspe it will not be enacted. [Applause.] 

Senator Bornan. You do not desire to offer any constructive 
amendments? 

Miss Tuomrson. As I go on there may be some. 

Senator Boran. Very well. Proceed. 

Miss THompson. That wo havo in this country succeeded in doing 
business in the midst of a number of administrative boards and bu- 
reaus which already are vested with broad regulatory powers, which 
have in most instances not been exercised arbitrarily, is no guaranty 
that this fortunate condition will continue in the future. Pe wa 
to prevent the arbitrary exercise of power, is not to vest itin any board. 
I think the point of view inevitably comes into this. I have been 
counsel for this insurance company for 14 years, and we have endeav- 
ored to comply with all the regulations during all this time. 

Senator O’Manoney. I have a good deal of sympathy with you 
and everybody else who expresses that kind of view, because I know 
how difficult 1t is for you to have any other point of view. For 50 

ears we have been building up the bureaucracies in Washington. 
‘or 50 yoars we have been giving more and more discretionary power 
to government to interfere with business. My theory is to put an 
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end to that sort of thing, and the only way to put an end to it is to 
establish by law a national rule for national commerce. 

Miss THomrson. I think that results in a power in Washington 
superior to the power of these large companies. 

Senator O’Manoney. My dear lady, that is the inevitable result. 
You may be interested in something Y have here. In 1864 Congress 
was discussing the National Banking Act. That was an act recom- 
mended by President Abraham Lincoln to establish a national banking 
system; in other words, to incorporate national banks. 

Miss ‘Tvompson. Yes. 

Senator O’Manoney. And every argument that you are making 
and that the opposition to this bill is making was made in the debate on 
that bill. For example, Representative Brooks, of New York, said: 

Here is a system of Federal centralization and consolidation never dreamed of 
hy Alexander Hamilton and never ventured to be uttered by any of the monarchist 
framers of the Constitution in any part of the debates which resulted in the 
promulgation of the Constitution in 1787. 

He was speaking of a bill recommended by President Lincoln. 

And here is a statement from the Senator from Vermont. I am 
sorry Senator Austin is not present. Senator Collamer of Vermont 
made a most vigorous attack on the proposal for national charters for 
national banks, and predicted that the bill would destroy State banks. 
He said: 

The dcrangement cauced in business in New England would be utterly destruc. 
tive of tho conditions of society in which I live. It would burst these connections 
with State banks and carry distress up the sides of all our mountains and to the 
homes of all our farmers. Indeed, I cannot undertake to draw a picture of the 
amount of ruin and distress. Many of our States receive their school funds from 
our State banks. 


Tho Congressional Globe at that time was filled with lamentations 
of that kind, because of the ruin to the country that would follow the 
enactmont of a national banking law. 

Miss Tnomrson. I do not think you can deduce from that experi- 
ence what experience you are going to have when Mie have control 
over all the business of the country. The National Banking Act only 
covered the banks. This is different. This is much broader. 

Senator Boran. This is no broader than the power to regulate inter- 
statecommerce. That is altogether as far as we can go. That power 
was dolegated to the National Government. No one else can do it. 
That is all we are seeking to do. We are only seeking the regulation 
of interstate commerce. : ; 

Miss Tuompson. Of course; but by doing so you are imposing 
upon corporations already in existence tremendous obligations as a 
condition of obtaining licenses. I did not really intend to go into 
these things when 1 started, and perhaps I am not qualified to discuss 
them, anyway. 

Senator Boran. I think you are well qualified. 

Miss THomrson. Thank you. 

Senator O’Manoney. You may proceed. : : 

Miss Tuompson. Apart from the fundamental objection which I 
have just mentioned and which goes to the very essence of tho bill, 
there are three other points which should be considered. Before 
stating them I wish to have it understood that I am not here in 
behalf of any insurance company or of the interest of insurance 
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companies. Women have a tremendous stake in insurance com- 
panies. They receive millions of dollars every year in payments 
under life-insurance policies. My own company’s death-claim pay- 
ments last year amounted to $8,743,653, and a large proportion of 
that sum went to women. Women are therefore especially interested 
in the successful management of insurance companies and also of 
banks in which they have large deposits and which are responsible 
for the investment of trust funds under which women are beneficiaries. 

This bill, although it purports to exclude banking corporations and 
insurance corporations from the effect of its provisions, in fact, does 
not do so. Although these corporations are not obliged to take out a 
Federal liconse under the act in the first instance, circumstances 
might ariso under which they would be compelled to do so. Banks 
and insurance companies may be the holders of bonds of corporations 
coming under the terms of the bill. Supposing that some investment 
of one of these corporations goes wrong and in ordor to have a free 
hand in dealing with the situation, the oilicers of the corporation think 
it best to acquire the bonds of minority stockholders, the acquisition of 
such bonds would presumably bring the corporation within the 
exception contained in section 14. I am not montioning the fact that 
tho acquisition of stock might be desirablo under similar circum- 
stances because of the acquisition of stock doing the corporation no 

ood as I will point out later. Since these minority holdings would 
ave been acquired in order to assist in the control of licensee corpor- 
ation, it would also bring the bank or insurance company within the 
terms of section 2 (j). In othor words, the acquisition of such secur- 
itics in an attempt to pull its chestnuts out of the fire would apparently 
bring the corporation within tho terms of the act, so that in addition 
to the immediate problems confronting it in connection with its 
investment, it would also be compelled to comply with the Federal 
Licensing Act. This would evidently be true even though the original 
bonds were bought only as an investment. 

It also appears that the mutual insurance companies and othor cor- 
porations without capital stock would be directly and unfortunately 
affected by the provisions of section 5 (g). Although section 5 pur- 
ports to deal with the conditions to which licensees shall be subject, 
the proviso of subsection (g) is not so limited. Subsection (g) sets 
out as a condition of obtaining a license, that all stockholders or 
members of the licensee shall have an equal right to vote the number 
of shares held by them, respectively, at all stockholders’ meetings and 
for all directors, subject to any general limitation on the number of 
votes that may be cast by a single stockholder, notwithstanding any 
provision of its charter for the issuance of nonvoting stock. The 
extraordinary provision which gives to holders of nonvoting stock a 
privilege for wileli they never paid when they purchased their stock 
takes the attention from the following section. That is the proviso 
to the effect that no other corporation or association shall be entitled 
to any such vote or voice directly or indirectly, at any meeting of its 
stockholders, except that the stockholders of any such corporation or 
association shall be entitled to cast their pro rata share of the stock- 
holding of such other corporation. 

In other words, the proviso prohibits any corporation which may 
bo a stockholder of a Fedoral licensee, from voting the stock of tho 
licensee, but its stockholders may vote the licensee’s stock held by 
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it, in a pro rata basis. The difficulty of getting the stockholders of, 
for oxample, a bank whoso stock is widely distributed, to vote the 
stock that the bank may hold in a licensee on a pro rata or any other 
basis is apparent. Lt would mean that large blocks of stock held b 
banks or other investment institutions would never be voted at all 
The proviso is open to the further objection that it prevents the mutual 
life-insurance companies, universities, mutual savings banks, and 
charitable organizations or corporations without capital stock from 
voting the stock thoy may hold without giving the privilege of votin 
it to anyone else. They have no stockholders ant therefore, ould 
not meet the requirements of the proviso. I cannot think that this 
provision is for the best interest of the tremendous number of policy- 
1olders who have invested and are investing their money every year 
in life-insurance policies. 

Tho effect of the provision on the licensee corporations should also 
be considered. Under the laws of the various States a two-thirds 
and sometimes a unanimous vote of the stockholders is required for 
certain important corporate actions. In others a majority vote is 
required. If large blocks of stock were held by corporations in- 
eligible to vote it the management of the licensee would be paralyzed. 
The result might be disastrous to the other stockholders of the 
licensee, as well as unfortunate for those interested in the corporate 
stockholders. 

Tho last point that I wish to make is that the enforcement of the 
conditions sel out in section 5 might open the door to upernecred 
results. It seems self-evident that the interpretation of a complicated 
law such as this would be, necessarily, for many months, if not years, 
a mattor of guesswork, administrative regulation, and court decision, 
It happens all too frequently that the problems confronting the man- 
agement of a corporation have no immediate and obvious answer. 
If come violation of the conditions occurs through mistake as to their 
meaning, or because the size of the plant prevents detailed super- 
vision by persons familiar with the law, tho corporation might bo 

ut out of business entirely at tremendous loss to its stockholders. 

t is also quite conceivable that competing corporations would wel- 
come the opportunity to report such violations and thus eliminate 
competition. 

The constant threat of a complete loss of the business, in the event 
of a violation, would ReoeSAEy hamper the good judgment of tho 
officials and they would also be compelled to consider the drastic 

enalties that might be inflicted on them personally. I suggest that 
if this bill were to become law, and be enforced in accordance with its 
letter, the taxpayers would have to provide special unemployment 
benefits for corporate officials who accidentally violated it—section 
8—and a new penitentiary for those who might have been held to 
have done so willfully—section 18. 

In short, the enactment of this bill into law would certainly have a 
most adverse affect upon industry in this country and so, upon the 
many women who are directly or indirectly dependent upon the 
income from corporate earnings, and for that reason I hope that the 
bill will never receive a favorable report from this committee. 

Senator O’Manonry. Docs that complete your statement? 

Miss Tompson. That completes my statement. 

Senator O’Manoney. You fave presented a very interosting state- 
ment. We thank you very much. {Applause.] 
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STATEMENT OF MISS CATHERINE CURTIS, NATIONAL DIRECTOR, 
WOMAN INVESTORS IN AMERICA, INC., NEW YORK CITY, N. Y. 


Senator O’ManoneEy. Miss Curtis, you may proceed. First give 
your name. 

Miss Curtis. My name is Catherine Curtis and I am national 
director of Woman Investors in America, Inc., a non-profit-making 
organization of women investors with national headquarters at 535 
i th Avenue, Now York City, and membership in every State of the 

nion, 

We consider investments in the broadest sense of the word, whether 
they be in property, in citizenship, or in Government; for we are all 
investors in America, whether we are bondholders, jobholde.s, prop- 
ertyholders, or husbandholders. 

rete O’Manongey. Would you consider the latter an invest- 
ment 

Miss Curtis. Very much so, Mr. Chairman. 

Wo are primarily interested in financial education for women and 
financial fact-finding of importance to women, and, on previous oc- 
casions, have appeared before the Senate Finance Committee to 
present the woman’s viewpoint on tax problems. 

Our organization does not give investment advice, though one of 
our reasons for being is the protection and preservation of women’s 
property rights through secking to preserve the underlying values 
thereof. 

This is not our first appoaranco bofore the Senate Judiciary Com- 
mittee in defenso of a principle. As notional chairman of the Women’s 
National Committee br Hands Off tho Suprome Court, sponsored by 
women investors in America, it was my groat honor to appear before 
this committee May 12 of Inst year as the official spokosman of ovor 
300,000 women and 19 nationally known women’s organizations, 
protestane the then contemplated changes relative to tho Suprome 

ourt. 

As I rocall it, you sat that day as acting chairman, Senator 
O’Manonry. Our womon will never forgot the outstanding rorvicoe 

ou rendored in defense of the principle of an independent judiciary. 

hey havo instructed me to tell you and your follow Senators again of 
our sincere appreciation and gratitude for your couragoous stand in 
defenso of the principle involved in that vital issue. 

I would wiih rather appear bofore your committee favoring logisla- 

tion sponsored by gentlemen who made so gallant a fight, but again, 
defense of principles, in which we wholo-heartedly believe, forces me 
to appoar hore in opposition to your Federal licesnsing bill. 
_ In tho case of the Supreme Court issue, it was the principle of an 
independent judiciary. In this case of the Federal licosning of corpo- 
rations, it involves a principle which we boliove to be even more basic 
and far-roaching—namoly tho principle of individual ownership of 
basic proporty rights. 

_ Lam speaking to you today, not as a logal oxport or as the representa- 
tive of business organizations, but rather as one in contact with women 
in all walks of lifo in many States who are alarmed and concerned over 
the welfare of their country, over thoir own economic independence, 
whether that is provided by their own economic independonce, their 
jobs, or the business of their menfolk. 
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These women are perfectly conscious that we are living in a period 
when there is a world-wide attack upon capitalism. This attack 
started in Russia and like a highly contagious disease, has encircled 
the globo. We realize that the epidemic is even now spreading in 
our own country and may, unless checked, destroy our security, our 
institutions and home life, and our system of government under 
which the women of this Nation have enjoyed more luxuries and 
conveniences, greater independence and freedom, more cultural 
a ee than the women of any nation in the world. 

t is woman’s nature to be sensitive to and fearful of epidemics. 
It is usually their job to fight thom, whether it is chickenpox or small- 
pox, mumps or measles, typhus or yellow fover, and it appears to 
us that an attack of “yellow” fever is now paralyzing most of tho 
menfolk of the Nation. 

Let me say at this point that one of the purposes of our organiza- 
tion is to preserve and defend capitalism, the capitalistic system if 
you will, though our definition and understanding of capitalism appar- 
ently differs from that of Mr. Willis J. Ballinger of the Federal Trado 
Commission who appeared before you on March 10 to present his 
views and recommendations as a proponent of this bill. 

How do we define capitalism? 

Capital is that part of wealth earned from production, saved and 
laid by for future production. Tho individual who has any savings, 
has ecapital—and whether nowsboy or merchant—is basically a 
capitalist. The combined savings of our millions of people invested 
in private enterprise, form the foundation of capitalism. Every 
luxury, every comfort, every necessity we women enjoy today has 
been provided for us through this system of capitalism. 

Wo take issue with Mr. Ballinger when he says that “Capitalism 
has failed and is dead.” Wo not only beliove the system of capi- 
talism is very much alive today, but, from our own surveys of the 
amount of capital owned directly or indirectly by women, we know 
that the American woman is the greatest o all capitalists, and I 
doubt that anyone, oven a courageous Government economist, would 
dare state that the American women are dead, whether on their feet, 
in their mental processes, in their activities in tho field of business, 
or in tho determination that their selected defenders shall properly 
defend them. 

Recent surveys by women investors in America disclose that tlio’ ’ 
books of many corporations show that approximately 50 percent of 
their shares are held by women, proving that the direct ownership 
and interest of women is very great. <A further analysis shows that, 
in direct ownership, they hold 43 percent of the common stock of 
an important group of companies, over 60 percent of the preferred 
stock, and nearly 60 percent of the outstanding bonds of these com- 

anies, Their ownorship is even greater in the securities best suited 
or trust funds. Ay vee UN te 

In addition to direct ownership, women are beneficiaries of 80 por- 
cent of the life insurance policies now in effect and at the end of 
1934, lifo insurance companies owned about $9,000,000,000 worth of 
stocks and bonds. These bonds amounted to over 18 percent of all 
outstanding railway, public utility, and industrial bonds. The Sta- 
tistical Abstract of the United States Department of Commerce 
reveals that on December 31, 1934, there were 115,220,000 life insur- 
ance policies in force, with a total faco value of $08,642,411,000 or 
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an average face value of $854 and a total face value for the benefit 
of women beneficiaries of $78,833,928,800. 

Senator Austin. What time was that? 

Miss Curtis. December 31, 1934, from the Statistical Abstract of 
the United States Department of Commorce. 

Tho assets behind these policies are represented by the stocks and 
bonds of American industry, in addition to real estate. You could 
readily understand that, through this indirect ownership alone, 
women should be vitally interested in any legislation dealing with the 
corporate structure of American enterprise. You, too, gontlemen, 
should be vitally interested since it materially affects the insurance 
estates you may be building for the benefit of your own wives and 
children. 

The wide distribution of savings accounts owned by our people is 
very much groater than might be assumed from the quotation from an 
article by Dr, Moulton, recently inserted in the record of these hearings 
by Senator Borah. This article intimated that those carning $2,500 
a year or less had nothing left for savings and that the greater majority 
of tho savings como from those earning more than $10,000 a year. ' 

The Statistical Abstract of the United States Department of Com- 
merce shows that on June 30, 1933, there were 39,562,000 depositors 
of savings accounts, Contrast this figure with the 3,724,000 individ- 
uals who made income-tax reports in 1933—and only all single persons 
with $1,500 or more income and married persons with $2,500 or moro 
income had to make returns. These 39,562,000 savings bank de- 
positors were nearly one-half of the total population of the Nation of 
10 vears or over In age, 

Tho Statistical Abstract shows that the total number of savings 
bank depositors had increased in 1935 to 41,315,000, with an average 
account of only $548.25. It would therefore seem that Dr. Moulton’s 
contention that only those in the higher income brackets are the ones 
who save money is not quite in accordance with the official figures of 
the United States Government. 

I should like to say at this point that approximately 65 percent of 
these depositors were women. Tho income on these deposits is 
obtained by their reinvestment to a great extent in American business 
and industry, establishing another great indirect ownership interest 
which women have in business and industry. 

In our opinion, the foregoing figures offer conclusive proof that 
individual ownership in the corporate structure of this Nation is not 
centralized as many would havo us believe; but rather is widely 
distributed, and particularly among women. — - 

Ts it any wonder that women are vitally interested in this Federal 
licensing bill since it would replace the present system of property 
ownership with one of Government permit granted and revoked at 
will by a Federal commission. 

Senator O’Manoney. Of course, that is not in the bill. 

Miss Curtis. Well, Senator O'Mahoney, that is the interpretation 
that we put on the words. It may not be your interprotation. 

Senator O’Manoney. It could not possibly be the effect, even if it 
were the intention, from that language. 

Miss Curtis. Proponents of this measure have steadily and per- 
sistently maintained that its feature of Federal control, to-wit, 
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Federal licensing, would eliminate this dread thing known as monop- 
oly. Of course, we women believe that Congress first should find 
the answer to the question ‘What is 8 monopoly?” and then determine 
what is a “good” and a “bad”? monopoly befor it begins legislating 
out of existence that of which we seem to know so little. 

We fear that this proposal to pass legislation under such conditions 
may result in finding that we have permitted the killing of something 
that is of vital necessity to our every-day life. 

However, let us consider the argument of proponents, namely 
that “Tederal licensing will eliminate monopoly.” 

Do wo have today any industry operating under a Federal licensing 
system 

: Of course we do, the radio industry. Here, gentlemen, is an indus- 
try that has forsaken its basic property rights for a Federal permit 
of limited duration and subject to revocation by the will of a Federal 
commission, 

Wo must remember that the Fedoral Government did not at once 
sot up the existing systom of strict Federal control over radio. Rather, 
_ like much Federal encroachment, it has beon slow and gradual, step 

by step, a caroful process of educating the public to accept what 
oventually seems to bo the inevitable, 

The first step toward this control came in 1912 when the Congress 
passed a simple law placing the transmissions of “radiograms or sig- 
nals” under Federal license and subjecting those who failed to commis 
to a maximum fine of $500. 

Once that law was passed, the Federal Government had its little 
too in the door of the radio industry and continued to edge in first its 
foot, then more and more of its Federal body of control until today, 
operating under the law of 1934, it has practically absolute control. 

Now tho radio industry has no basic property rights, such as a 
newspaper has, but instead a Federal license of only several months’ 
duration, which must be renewed froin time to time and is subject to 
revocation by the Federal Communications Commission. 

Senator O’Manoney. You know we began issuing Federal licenses 
almost immediately after this Government was established. 

Miss Curtis. I think that is true. I am speaking of one industry 
which is very large and important. 

The penalties Tinve been steadily increased until today the fines 
rango from $500 to $10,000 or 2 years in jail, to absolute revocation 
of the operating liconse, thus making the entire investment in plant, 
equipment, artists, contracts, and so forth, worthless, 

The Cormission, under this latest law, also has discretionary power 
as to whether or not it will even renew a license. 

The law further ‘declares that the Commission has the power to 
refuse a license to any concern adjudged guilty of monopolistic 
practices. 

Proponents of the bill before this committee may maintain that 
no such stringent conditions are set forth in this industrial licensing 
bill. They were not set forth in the first radio licensing bill. 

But has this stringent set of rules and enforcements abolished 
monopoly in radio? a 4 

If we are to believe the recent stories that have been appearing in 
the press, it has not prevented the creation of monopolies, for we 
now learn that the Federal Communications Commission itself is 
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about to investigate a monopoly in this federally licensed, policed, and 
controlled industry, 

If these charges are proved to be true, then it must be definitely 
accepted that Federal ficanses and control has not proved effective 
in preventing monopoly, 

f course, there are two sides to every picture and, I think we are 
considering more and more today the reverse side of the picture, par- 
ticularly where the cry of mezcpoly is raised. 

I firmly believe that worsen are beginning to take all this hue and 
ery about monopoly with an exceptionally large grain of salt. We 
have had so much of it of late, particularly from high Government 
oflicials, Unfounded snd unproved charges of this dread thing 
monopoly, which frankly must be regarded today as nothing moro 
than back-yard gossip since none of these officials have come forwatd 
and offered any definits example of a specific monopoly. 

It is also interesting to note that this hue and cry on the part of 
high Government officials has been followed by new moves on the 
part of Government to impose further Federal regulation and control 
upon the people. We wonder whether it really is founded upon fact 
or is just an advance publicity campaign for the purpose of educating 
the people to accept more and more Iedoral regulation until the last 
vestige of freedom has been taken from us, not by constitutional 
action, and with the consent of the people, but through legislative 
_ edict and Executive decree? 

In this connection I wish to call to your attention the recent re- 
marks of that famous radio commentator and news columnist, 
Boake Carter, who in commenting on this charge of “monopoly” in 
tho radio industry said in his syadientad column of March 19: 

Tako a look at these incidents: 

An investigation of the three major radio networks is pending in the House of 
Representatives with charges of monopoly due to be aired. 

Four separate columnists have reported that Stephen T. Early, assiatant 
White House secretary and formerly a press reporter is being considered as a 
possiblo “ezar” for radio functioning in the same way that Will Hays does as 

ezar”’ for the movics, 

All four columnists write from Washington. 

Chairman MeNinch, of the F. C. C., as declared to a number of influential 
peoples both in and out of the radio world, that the administration desires to 

ar news comments from commercial broadcasts; charging that such individuals 
penn “only the dogna forced upon them by the companies paying for the time;” 
that the administration cannot compete with a “commentator” (commentor is 
a much more pleasing word) who is ‘‘on the air” 6 or 6 days a week. (Such flat- 
tering sophistry.) ‘That a new plan must be devised for discussion of public 
issues, say 2 hours per night on each of the networks set aside for free discussion, 


FREEDOM OF AIR 


The Mae West incident brought down upon the heads of radio stations the 
whack of an ofticial club which was ali out of proportion in its severity to the degree 
of the offense committed. 

Mr. MecNinch has just proposed all radio stations be taxed on a gross income 
basis, provided their carnings are more than $15,000 a year. 

The administration, through special channels, quietly informed the National 
Association of Broadcasters, at the recent annual convention in Washington, that 
the broadcasters would be “helping out’ to a considerable degree if they declined 
to tg any more commentators than are now to be found on the air. 

The White House entertains a desire, which is meeting internal family opposi- 
tion of the atiffest sort, to set up a Government-controlled radio system, to produce 
programs listed as “educational.” 
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“SMEAR” CAMPAIGN 


Winchell’s interesting note “Lowell Thomas met one of F. D. R.’s closest 


advisers in Montreal afortnight ago * * *,” 
The “smear’’ campaigns to discredit some individuals on the air, the origin of 


the campaigns being in Washington. 
An investigation of radio broadcasting monopoly, conducted “right,” could 
produce testimony showing a picture of chaos, confusion, and private suppression, 
uch would pave the way for the suggestion (official, of course) that only a czar 
‘could properly unscramble the situation, so that the people would get a “true” 
picture of events. This c&n be done very simply by quoting that timeworn 
phrase “in the interest of public convenience and necessity.” 


OFFICIAL BLESSING 


The “radio czar” (with official blessings to speed him on his way) could simply 
decree no more newscasts on commercial programs, or censor all copy planned 
for delivery “in the interest of public convenience and necessity.”’ If any com- 
mentator had written comments not to the liking of the political powers-that-be, 
the “radio ezar” could deftly slice out the offending references, 

Of course, the curbing of free speech as a state of affairs would not be reached 
quickly, or in such direct fashion. The how! in Congress and the country we ald 
wreck the scheme aborning if made so obvious. So what to do? 


80 WHAT TO DO? 


First, set in motion forces to discredit those now irking the Administration with 
their comments; such forces to employ the usual technique—propaganda, lies, 
innuendo, backdoor pressure and genteel terrorism. The victims, in time, will 
be so plastered with mud that they’ll fall through weight of it, even though they 


bo innocent. 
From that point on, it is but a simple matter to impress broadcasters—radio 


stations must renew their license every few months, do not forget, a renewal which 
is dependent upon official fancies—that it will be healthier for them to eliminate 
everything except straight news on sustaining time. 

The next step is to engage more political time, to present the ‘official viewpoint,” 
with appropriate explanation and comment. 

Let us pass on to another phase of Federal control—that of our 
security and capital markets, As you may know, thoy are now 
operating under strict Government regulation, The volume of 
business transacted on our security markets in this country has de- 
creased materially, but much of that business transacted even by 
Americans is being executed in foreign countries such as Canada, 
Kngland, and Pat ent It is claimed by many people that Germany’s 
decline as an important economic power commenced with the Govern- 
ment control of her security markets. 

A difficult problem confronted Bismarck in the growing power of tho 
Socialists. He suppressed their political activity for the time being, 
but characteristically made many features in the Socialist program 
his own, and initiated a policy of paternalism, which became the 
foundation of state socialism in Germany. 

Germany, and particularly Prussia, then embarked extensively upon 
a policy of governmental ownership of industrial enterprises. While 
for the protection of the workingman against accident, sickness, and 
old age a extensive series of compulsory insurance acts was adopted 

1883-89). 

Bismarck’s insistence that he alono was always right, led to many 
quarrels which finally resulted in his resignation, but he had laid tho 
ground work of the socialistic doctrine in the German Empire. His 
successors to the post of chancellor were finally forced to bow to the 
domands of the Agrarian Party and permit the passage of the Gorman 
Bourse Act in 1896, 
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The most illuminative report of the effects of this stringent control 
act upon the economic life of Germany, was referred to on many 
occasions by the late J. Edward Meeker, internationally known and 
respected economist of the New York Stock aachanee: 

In reviewing its effect upon German economic lifo, Mr. Meeker, 
cited the report of the Deutsche Bank, which stated in 1900: 

The prices of all industrial securities have fallen. This decline has been felt all 
the more as, by reason of the ill-conceived Bourse law, it struck the public with 
vu sores without being softened through covering purchases of speculative in- 
erests, 


Again in 1904: 


A serious political surprise would cause the worst panic, because there are no 
longer any dealers to take up the securities which, at such times, are thrown upon 
the market by the speculating public. 

Again in 1905: 


Tn our last report we referred to the great danger which may be brought about 
through delaying the revision of the Bourse laws, and we are not pointing to it 
again because we consider it our duty to impress again and again a wider circle 
of the public with the economic value of the stock exchange and its important 
relation to our financial preparedness in times of war. 


Again in 1908: 


If it had still been necessary to furnish proof of the regrettable fact that the 
German crchanne: are no longer able to accomplish their task—equally important 
to tho welfare of the people as to the standing of the Empire—the trend of events 
during tho past financial year in general, and the result of the Jast German Gove 
ernment issues in particular, would have furnished that proof. 

A speaker before the Third German Bankers’ Convention at 
Hamburg in Soptember 1907 stated: 

In spite of the fact that the Bourse law, which is not recognized even by its 
frainers as a complete failure, has injured German economic life very deeply, not 
only are all conceivable hindrances placed in the way of improving it, but new 


mcans are sought for hindering the progress of our industrial life, and for this 


purpose the legal regulation of deposit banking is proposed. 
ho German Exchange Act was oventually modified in ordor to 
rovide a broader market, but unfortunately the damage had already 
yoen done, : 

I would like to romark at this point that really, because of the strict 
regulation of the securities market in Germany, many people believe 
that was the reason for Germany’s great decline of economic power 
and, of course, that market wont to other countries. 

Senator O’Manonry. Do you recommend tho repoal of the Securi- 
ties and Exchango Act? , 

Miss Curtis. I'do not think I would want to discuss tlfat at the 
present tine. I think thore are many things about it that are vey 
fine, and } think thore are others that are undoubtedly due for modifi- 
cation or chango. 

The propononts of the bill also maintain that the proposed Federal 
license control will serve as protection for investors. Is that true? 

I do not intend to go into any lengthy discussion of the Federal 
control of our banking system, oxcept to point out that it is complete 
and absolute and then cite an oxamplo of how such absolute control 
has operated to the detriment of investors hore in the Nation’s capital. 

I speak of the Park Savings Bank of Washington. This originally 
was chartered under the laws of the State of Alabama. Despite this, 
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it later was required, as a bank operating in the District of Columbia, 
to permit Government regulation and inspection of its books twice 
a year. 

It complied, I am told, with these regulations. Its directors and 
stockholders trusted in that Government regulation and inspection. 
With what result? 

The State-granted charter of the bank expired. The directors wrote 
the Alabama corporate officials to renew the charter. Time passed. 
They continued to send their corporate tax checks to that State, and 
the State cashed them. Despite the fact that the renewal of the 
charter had not been returned, a fact which was later uncovered when 
the bank failed to open after the “bank holiday,” the directors appar- 
ently assumed the charter had been renewed, else why should Alabama 
be accepting and cashing its checks? 

And what were the auditors from the Comptroller’s Office of the 
Treasury doing all this time? The Federal auditors for which the 
bank was paying good money? 

Senator O’Manoney. Do you advance that as an argument in favor 
a une charters by States to corporations to do business in other 

tates 

Miss Curtis. I am just offering it as evidence that, even with the 
strict and rigid control over banks by the Federal Government, 
accidents do happen. 

Senator O’Manoney. Of course, the Federal Government does not 
have any legal authority over the structure of a bank chartered by a 
State. have no doubt, without having examined the facts in this 
case, that the investigation by the authorities in Washington were 
directed to the purely administrative features of the bank, the deposits 
and notes, and so forth. I would think that the Government inspector 
would be just as much entitled to assume that the charter had been 
issued as aie directors, If anybody is held responsible, I should think. 
it would lie wholly upon the directors. 

Miss Curtis. On the other hand, if the auditors were regularly 
going over the books, would it not be assumed they would havo that 

nowledge? 

Senator O’Manoney. No. They would not think of looking to see 
whether the charter had been renewed. 

Miss Curtis. It was the very foundation of the bank. 

Senator O’Manoney. So much so that it would be assumed by 
any Government inspector, but certainly should not have been 
assumed by the directors, who knew it had expired. 

Miss Gurtis. Did the directors know that until later on? 

Senator O’Manoney. I am just judging from what you said, that 
they were seniding their checks in, and assumed that it had been 
renewed. 

Miss Curtis. As you know, the local courts havo ruled within the 
past week failure of the Federal auditors to discover the lack of 
character and also to uncover certain illegal acts on the part of bank 
officials, does not act as any protection or release from liability for 
the directors, despite tho fact that thoy placed complete confidence 
in Federal department control, as this bill is asking investors to do. 
~ I would also like to note in passing that the Federal Trade Com- 
mission’s economic advisor, Mr. Ballinger, appearing in favor of this 
bill and citing what he alleges to be monopolies, charges that 1 per- 
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cent of the banks now control 89 percent of the resources of the Nation. 
If this be true—and please note I say if—then I believe Mr. Ballinger 
proves a very good case against Federal control as preventing mon- 
opoly. 

CSenetst O’Manonsy. It must be proper for the record to make 
note of the fact that Mr. Ballinger expressly stated that he was not 
giving his opinion for or against any particular bill. 

Miss Curtis. J did not recall that he made that statement. 

Senator O’Mauoney. He was very careful to avoid committing 
himself about it. 

Miss Curtis. I recall that he said he was not appearing officially 
for the Commission. 

Senator O’Manoney. That is true. 

Miss Curtis. As the Chairman himself has cited, our banking 
system has been under steadily increasing Federal control for 74 
years. Yet, says Mr. Ballinger, 1 percent of the banks control 89 
percent of the resources. After 74 years of Federal control. Does 
that seem to be preventing monopoly? 

Senator O’Manonry. You speak of Federal banking control, but 
you have the J. P. Morgan Bank, which is in a very dominant position 
and does not operate under a Federal charter, but is what is known 
as a private bank. 

Miss Curtis. Did Mr. Ballinger intend to list any of those banks? 
: scomle to me there was some reference to that made by Senator 

orah. 

Senator O’Manoney. I do not recall about that. Senator Borah 
might have made such a suggestion. 

iss Curtis. It would be very interesting to see it. 

Senator O’Manoney. He might have been referring to the well- 
known compilation of Berle and Means, in which they made an 
analysis of some 200 large nonbanking corporations. This twentieth 
century fund study to which I referred earlier this afternoon also 
refers in one place to the 574 largest corporations, including banks, 
and ther to the industrial corporations, numbering about 275, as I 
recall, 

Miss Curtis. Of course, there are a good many people, Senator 
O’Mahoney, that are not quite reconciled to the material set forth 
in that book of Berle and Means. You have undoubtedly heard that 
discussed. 

In view of all these facts, women frankly are wondering just what is 
the underlying purpose of this bill. They are beginning to feel that 
the recent editorial of the Chicago Tribune perhaps best sets forth 
the case: 

THE CORPORATION AND THE STATE 


The O'Mahoney-Borah bill for Federal incorporation has been changed so many 
times that it no longer represents the original or complete intentions of the authors 
and their backers. The purpose first reveated was to regulate wagea and hours, 
have something to do with quotas of production, influence prices, contro} distribu- 
tion of earnings and profits and level off incomes. The Federal Trade Commission 
was to administer this authority. It is to be recalled that Rexford Tugwell, when 
No. 1 brain truster and program maker, suggested Federal chartering of corpora- 
tions to enablo such a body as the Trade Commission eventually to fix quotas of 
production and to provide capital. 

If the Federal incorporation bill as the result of numerous trimmings has become 
a trial horse rather than a van containing all the equipment it is simply because 
the proponents are now persuaded that they cannot at this time move In with 
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the house furnishings complete. The retreat has no other meaning. The bill is 
no orn now, just for a general incorporation act. Its ulterior purposes are 
indicated. 


Senator O’Manuonry. May I ask you whether you are adopting 
these phrases and complements which are being passed along by the 
Chicago Tribune? 

Miss Curtis. Senator, I am putting this in the record. It is very 
important, and in connection with this bill. 

Senator O’Mauonrty. Do you think the authors of this bill have 
any ulterior purpose, which means, of course, a hidden purpose, 
which means, of course, that they are not frank? 

Miss Cuntrs. Senator O’Mahoney, I do not think you or Senator 
Borah have. We disapprove of the philosophy behind this bill. 

Senator O’Manonry. Then you do not understand it thoroughly, 
because if you did you would approve it. 

Miss Curtis. I have been listening to these hearings for 3 weeks. 
I am very anxious to go home. Iam tired. There is a certain phil- 
osophy in the bill which we feel is important and which we do not 
approve. 

Senator O’Mauoney. Do I correctly understand that you do or do 
not adopt its complimentary terms? 

Miss Curtis. Well, we are just placing it in the record, Senator 
O’Mahoney. 

Senator O’Manonry. Very well. 

Miss Curtis (reading): 


When a politician speaking for Government attacks corporations he is acting 
on an instinet more profound than he realizes. The corporation is not, as its 
average political opponent would have his hearers believe, a modern creation. 
It is almost as old as trade. A corporation properly conducted undertakes in 
cooperative enterprise large projects which except for it can be undertaken only 
by Government, only by the State. 

We say properly conducted. Improperly conducted it may undertake such 
enterprises, but do so unfairly. The assumption against the corporation is that 
government is never improperly conducted, whereas we know that its misconduct 
has been notorious. 

Probably the greatest of corporations was the British East India Co. chartered 
by Queen Elizabeth. It enabled adventurous and enterprising Englishmen of 
private means to conduct trading enterprises beyond the reach of any oie indi- 
vidual. The Dutch under similar charter succeeded. ‘The French failed because 
their wealth was absorbed by the State. Private individuals did not have the 
money. The state which had it failed in competition with the English and Dutch 
corporations because of natural governmental incompetence wherever there was 
no competent private enterprise. 

Colonial America owed its founding to corporations of which the state became 
jealous and envious, and quickly in the case of the Virginia Co., more slowly 
in Massachusetts, suppressed and destroyed. They reemerged as democratic 
States. Government will create these instruments of private enterprise because 
it itself is incompetent, corrupt, lacks enterprise and understanding. Then when 
it observes the success of what it has chartered its deep instinct is to destroy the 
organization of citizens or seize its profits to break it up, take over its affairs, or 
control them. 

The subject cannot be discussed in brief, but one point can be suggested. A 
properly conducted corporation not only offers to an almost unlimited number of 
citizens the opportunity to join in a great enterprise and share in profits, usin 
savings for that purpose, but so long as that corporation can be profitably manage 
it affords social security through investment. Thrifty people have provided for 
their future by buying stocks and bonds. If the corporation is honestly managed, 
competently conducted, and does not encounter governmental opposition or unex- 
pected cconomic misfortune, the social security offered is reliable. 

The Government now is in the social-security business. It supports itself in 
this enterprise by pay-roll taxes. Its innate hostility, its centuries-old hostility to 
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organizations of private enterprise in competition causes the Government, 
whether it really understands what it is doing or not, to break down the system of 
private investment and security by a series of attacks, direct or oblique. 

The State’s instinct of self-preservation causes it to view the more competent 
corporate organization of its citizens with envy and alarm. The sloth, untrust- 
worthiness, and incompetence of government do not permit it to have or exercise 
creative talents, but it has authority and it has public money. These it can use 
to destroy. Tor illustration, we need look no farther than ‘TT. V. A. and what it 
is intended to do to the public utility corporations. 

It is the savings of our people invested in corporate securities that 
provides for the development and expansion of business. If investors 
lack confidence and will not purchase the securities of industry, the 
investment bankers offering these securities to the public are unable 
to dispose of them because of the investors’ unwillingness to buy. It 
is fear that is freezing our capital and capital markets. Increase 
that fear and you will bring the industrial and economic life of the 
Nation to its knees, its very life-strength so weakened that it will be 
a ready and easy victim of any new developments. 

The women of the Nation will not exchange their present right to 
individual ownership of basic property rights for a tiny piece of a 
Federal license revocable at the will of some Federal commissioner 
appointed to office and not elected as a representative of the people. 

Pass this legislation and I believe the women investors of the 
Nation will demand the return of their capital investments in cor- 
porate securities which will be affected by this measure and once 
more they will return to the old days of “sugar bowl hoarding.” 

Gentlemen, we are serious in these declarations. 

If you wish to protect the women of this Nation—and we believe 
you do—we beg you to drop consideration of this Federal principle. 

You have asked repeatedly for a counter plan to aid the Nation in its 
recovery from the present slump. We believe we have one. Here 
it is: 

1. Let Congress halt its investigation of the acts of industry and 
investigate its own acts which have been harmful to industry. 

2. Declare a moratorium on all legislation harmful to industry. 

We believe that much legislation has been passed in the last several 
years that has provided rales to the capitalistic system thereby 
restraining it from functioning normally. - 

3. We urge you to name a capable nonpartisan fact-finding com- 
mittee to study these various laws and their effect upon our industrial 
and economic life in order to determine what ones are rétarding the 
economic machinery, then repeal them at once. : 

Only in this way, we believe, will this repression of the natural forces 
of capitalism and private enterprise from which we are suffering today 
be corrected. 

As the largest group of capitalists in the country we look to you to 
withdraw this Federal licensing bill and to devote your time and ener- 
gies to a constructive program that will bring us out of our present 
repression while preserving for use the fundamental system of private 
enterprise provided for in our Constitution. The women of the 
country would wholeheartedly cooperate with you in such a program. 

Gentlemen, we appreciate your cooperation and consideration. 
[Applause.] 

We would like the opportunity of adding for the record some addi- 
tional statistics which might be of interest to you, and possibly several 
resolutions that will be short. 
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Senator O’Manonry. Make them short. We do not want to 
burden the record. 

Miss Curtis. I want to say again how much we appreciate your 
cooperation. We know how busy you are. 


STATEMENT OF MRS. GLADYS B. STEWART, AVA, MO. 


Senator O’Manoney. Mrs. Stewart, we will hear you now. 

Mrs. Stewart. Mr. Chairman, I feel that I would not be justified 
in taking up the time of the committee. The two speakers who have 
just finished have covered the points I would have covered. I am 
sure I would not be able to add any knowledge to the 

Senator O’Manonry. You might very easily do that. 

Mrs. Stewart. These two jaaliees have brought out the points I 
had in mind if I said anything to the committee. I think 1t would 
be repetition for me to do it, and I do not think I would be justified 
in taking up your time. 

Senator Austin. In order to have the benefit of your background, 
do you endorse what they said? 

Mrs. Stewart. Largely. 

Senator Austin. I would like to have the record show your resi- 
dence. You are from Missouri? 

Mrs. Stewart. Yes. 

Senator O’Manoney. Of course, she would not wholly. 

Senator Austin. What is your town? 

Mrs. Stewart. Ava, Douglas County. 

Senator Austin. Have you served on the judiciary of the State of 
Missouri? 

Mrs. Stewart. I am a membor of the State legislature judiciary 
committee. 

Senator Austin. Have you been a circuit judge in Missouri? 

Mrs. Stewart. Yes, 

Senator Austin. You are now the only woman member of ‘the 
Legislature of Missouri? 

{rs, Srewanrrt. Yes. 

Senator Austin. And you have been assistant United States 
attorney? . 

Mrs, Stewart. Yes. 

Senator O’Manoney. We would be very happy to let you make a 
statement, if you care to. 

Mrs. Stewart. Thank you. I do not think I should take up your 
time, for the points I have in mind have already been covered. 

Senator OManonry. Wo would be very glad to have you point 
out the instances in which you disagree with the other witnesses. 

Mrs, Stewart. I do not think they would be important enough 
to quately taking up your time. 

enator O’Manoney. I want to make the public announcement 
that the committee will now recess until Thursday morning at 10:30, 
at which time two witnesses are expected to appear. With the testi- 
mony of those witnesses, the hearing will close, for the present, 
at least. P 

(Whereupon, at 4:30 p. m., a recess was taken until Thursday, 
March 24, 1938, at 10:30 a. m.) 
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Unirep States SENATE, 
SUBCOMMITTEE OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D. C. 
The committee mot, pursuant to recess, in room 318, Senate Office 
Building, at 10:30 a. m., Senator Joseph C. O’Mahoney (chairman) 
presiding. 


STATEMENT OF B, lL. KNOWLES, ASSOCIATED GENERAL CON- 
TRACTORS OF AMERICA 


Senator O’Mauoney. You may proceed, by first giving your name. 

Mr. Know es. My name is B. L. Knowles. I am field engineer 
of the Associated General Contractors of America, a nonprofit associa- 
tion of general contractors who perform possibly in excess of 65 percent 
of all the contracting that is done by contractors in the United States. 
This statement is made in behalf of our managing director, Mr. 
Edward J. ovine, 

The Associated General Contractors of America presents this state- 
ment in opposition to the bill, S. 3072, of course, because its meinbers 
are vitally interested in any effect that its passage might possibly 
have upon the corporate structure of firms engaged in construction 
operations. The association’s most serious concern, however, lies 
deeper than that; namely, in the disastrous effects that the enactment 
of this measure would in our opinion inevitably have upon the market 
for construction, and hence upon reemployment of labor and capital 
in private industry. That the Government has sought relief from 
the unemployment evil chiefly aouee the medium of construction 
is a well-known fact. Many of those high in the administration have 
repeatedly asserted that a revival of the construction industry through 
the investment of private capital would provide the most efficient 
means of effecting immediate reemployment. The very basic charac- 
ter of our industry and the tremendously widespread influence upon 
the nation of its propserity or lack thereof makes it most important 
to give careful consideration to the effect which the passage of any 
proposed legislation might have upon the construction market. 

he members of this committee have frequently requested through- 
out these hearings that the witnesses manifest a cooperative spirit 
in the attain tad solution of the problems which this measure is 
designed to bring about. That we may qualify as a cooperative 
witness, we should like to state that our association has from its very 
inception placed at the disposal of the Government ond all its bureaus, 
departments, and commissions having any connection whatsoever with 
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the construction industry, all of its facilities. It has cooperated with 
these departments and bureaus to the fullest extent and we believe 
we may state with all modesty that it enjoys the confidence and 
respect of these Government agencies. 

ur association is made up chiefly of those contractors who have 
built and are building America, and we believe that the voice of this 
industry is important at this juncture. 

Industrial expansion and construction is undertaken as a long-term 
investment. A merchant or a manufacturer must look a consider- 
able distance into the future before he can wisely shepe his course 
with reference to the expansion of his plant. He must give due con- 
sideration, of course, to the normal hazards of business; to the ordi- 
nary fluctuations in values and the economic adjustments which must 
necessarily be made from time to time in the conduct. of his affairs. 
His aim, of course, is to utilize his plant in such a manner as to derive 
from it a reasonable return on his invesiment during its economic life. 

These considerations make his problem difficult enough, but if in 
addition he forsees years of certain uncertainty, an entire lack of 
assurance of immunity from destructive business baiting-—if he envi- 
sions a host of entirely abnormal hazards which provide a constant 
threat to his very business existence, he will, of course, positively 
decline to give consideration to a program of expansion irrespective of 
any immediate needs therefor that may exist. That this bill will 
create that uncertainty, that it is bound to lead to business-baiting, 
and that it creates entirely abnormal and needless business hazards 
is thoroughly evident to us as we read the measure. What, then, 
will be the effect of the dark cloud of doubt and apprehension which 
will certainly spread over the business of this country should this legis- 
lation be enacted? What will be the result with respect to the coun- 
try’s most urgent problem, reemployment? 

Our association makes surveys at more or less frequent intervals of 
the potential market for construction in its various fields. Such a 
survey was made a few months ago to determine the value of con- 
struction for mercantile and industrial purposes which might be 
expected to be put on the market within a year, under reasonably 
favorable business and credit conditions. We learned that undoubt- 
edly the volume of this market is somewhat in excess of a billion 
dollars, I might say that this estimate is away below the normal 
expectation in that field. 

It should be borne in mind that this does not include housing or 
public buildings. The award of contracts for this construction would 
mean an income to workers in the construction and allied industries 
of over $800,000,000. We include, of course, those workers engaged 
in the production of construction materials and equipment as well as 
those engaged immediately at the site of construction. To destroy 
this market, and we are certain that that would be the result of the 
enactment of this legislation, would simply mean that these workers 
would not receive this income, and if the passage of this and/or other 
legislation that imposes threatening onerous and restrictive regula- 
tions tending to hamper the development of industrial expansion be 
accomplished, the desire of the Administration to have the construc- 
tion industry do its part in “taking up the slack” through the invests 
ment private capital in construction projects, simply cannot be 
realized. 
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I would like to relate a little incident at this point out of my own 
experience. Less than 3 weeks ago I was talking to a New England 
manufacturer. My home is in Massachusetts. He employs in the 
vicinity: of 500 skilled employees, men and women, and he has been 
contemplating for some time the expansion of his plant. He asked 
me about this bill and what I thought with respect to its being 
favorably reported. 

In the course of our conversation he said: 

I am planning an expansion program which may seem small to you, but it 
represents about $25,000 investment, and if it comes about it will cause me to 
employ about 150 more people and give jobs to a good many workers in the 
construction industry. : 


And he said: 

If this bill should pass, I simply will not expand my plant. 

Similar statements to that have been made to me by many manu- 
facturers and industrialists. 

Senator O’Manoney. On what do you think he based that fear? 

Mr. Know tes. I think that what I am going to say in my statement 
will clarify that point. 

Senator O’Mauonery. Very well. 

Mr. Knowvxes. To go into a detailed discussion of the measure sec- 
tion by section, giving our objections, would be simply to restate 
much that has been most ably said by previous witnesses; therefore, 
we shall not attempt it. 

To summarize, then, we wish to state that we are opposed to this 
bill because there is so much uncertainty in its language that it is 
bound to give rise to honest difference of opinion and uncertainty as to 
what constitutes “dishonest or fradulent trade practices and unfair 
methods of competition” as differentiated from legitimate business 
acumen and production efficiency. 

We object to the bill because, so far as we know, no one has ever 
officially defined what constitutes monopoly in restraint of trade, and 
hence, industry, however well intentioned, would not have the slightest 
idea of what it might or might not legitimately do by way of develop- 
ment and expansion. 

Senator O’Maunonry. Would it cause you very much inconvenience 
if I should undertake to give the point of view of former President 
Taft with respect to monopoly? 

’ Mr. Know tes. It would not disturb me in the least. 

Senator O’Manoney. I think you may be interested in it. I think 
that the ladies here might be interested in it. Bear in mind that this is 
not a radical talking; this is William Howard Taft, President of the 
United States for 4 years and later Chief Justice of the United States. 

On January 7, 1910, he sent a message to Congress on Federal 
incorporation, in which he said: 


There has been a marked tendency in business in this country for 40 years last 
past toward combination of capital and plant in manufacture, sale, and transpor- 
tation. The moving causes have been several: First, it has rendered possible 
great economy; sccond, by a union of former competitors it has reduced the 
probability of excessive competition; and, third, if the combination has been ex- 
tensive enough, and certain methods in the treatment of competitors and customers 
have been adopted, the combiners have secured a monopoly and complete control 
of prices or rates. * 

combination successful in achieving complete control over a particular line 
of manufacture has frequently been called a trust. I presume that the deriva- 
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tion of the word is to be explained by the fact that a usue) method of carrying 
out the plan of the combination has been to put the capital and plants of various 
individuals, firms, and corporations engaged in the same business under the con- 
trol of trustees. 

The increase in the capital of a business for the purpose of reducing cost of 

roduction and effecting economy in the management has become as essential 
n modern progress as the change from the hand tool to the machine. When, 
therefore, we come to construe the object of Congress in adopting the so-called 
Sherman Antitrust Act in 1890, whereby in the first section every contract, 
combination in the form of a trust or otherwise, or conspiracy in restraint of 
interstate or foreign trade or commerce, is condemned as unlawful and made 
subject to indictment and restraint by injunction; and whereby in the second 
section every monopoly or attempt to monopolize, and every combination or 
conspiracy with other peace to monopolize any part of interstate trade or 
commerce, {s denounced as illegal and made subject to similar punishment or 
restraint, we must infer that the evil aimed at was not the mere bigness of the 
enterprise, but it was the aggregation of capital and plants with the express or 
implied intent to restrain interstate or foreign commerce, or to monopolize it in 
whole or in part. 

Monopoly destroys competition utterly, and the restraint of the full and free 
operation of competition has a tendency to restrain commerce and trade. <A com- 
bination of persons, formerly engaged in trade as partnerships or corporations 
or otherwise, of course, climinates the competition that existed between them; 
but the incidental ending of that competition is not to be regarded as necessarily 
a direct restrain of trade, unless of such an all-embracing character that the 
intention and effect to restrain trade are apparent from the circumstances, or 
are expressly declared to be the object of the combination. A merely incidental 
restraint of trade and competition is not within the inhibition of the act, but it 
is where the combination or conspiracy or contract is inevitably and directly a 
bail een restraint of competition, and so a restraint of trade, that the statute 

violated. 

The second section of the act is a supplement of the first. A direct restraint 
of trade, such as is condemned in the first section, if successful and used to sup- 
press competition, is one of the commonest methods of securing a trade monopoly, 
condemned in the second section. 

It is possible for the owners of a business of manufacturing and selling useful 
articles of merchandise so to conduct their business as not to violate the inhibi- 
tions of the antitrust law and yet to secure to themselves the benefit of the econo- 
mies of management and of production due to the concentration under one 
control of large capital and many plants. If they use no other inducement than 
the constant low price of their product and its good quality to attract custom, 
and their business is a profitable one, they violate no law. If their actual com- 
petitors are small in comparison with the total capital invested, the prospect of 
new investments of capital by others in such a profitable business is sufficiently 
near and potential to restrain them in the prices at which they sell their product. 
But if they attempt by a use of thei: preponderating capital and by a sale of their 
goods temporarily at unduly low prices to drive out of business their competitors, 
or if they attempt, by exclusive contracts with their patrons and threats of non- 
dealing except upon such contracts, or by other methods of a similar character, 
to use the largeness of their resources and the extent of their output compared 
with the total output as a means of compelling custom and frightening off com- 
petition, they then disclose a purpose to restrain trade and to establish a monopoly 
and violate the act. 

The object of the antitrust law was to suppress the abuses of business of the 
kind described. It was not to interfere with a great volume of capital which, 
concentrated under one organization, reduced the cost of production and made 
its profit thereby, and took no advantage of its size by methods akin to duress to 
stifle competition with it. 

I wish to make this distinction as emphatic as possible, because I conceive 
that nothing could happen more destructive to the prcspority of this country 
than the loss of that great economy in production which has been and will be 
effected in all manufacturing lines by the employment of large capital under one 
management. J do not mean to say that there is not a limit beyond which the 
economy of management by the enlargement of plant ceases; and where this 
happens and combination continues beyond this point, the very fact shows intent 
to monopolize and not to economize. 

The original purpose of many combinations of capital in this country was not 
confined to the legitimate and proper object of reducing the cost of production. 
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On the contrary, the history of most trades will show at times a feverish desire 
to unite by purchase: combination, or otherwise all the plants in the country 
engaged in the manufacture of a particular line of gcods. The idea was rife 
that thereby a monopoly could be effected and a control of prices brought about 
which would inure to the profit. of those engaged in the combination. The path 
of commerce is strewn with failures of such combinations. Their projectors 
found that the union of all the plants did not prevent competition, especially 
where proper economy had not been pursued in the purchase of and in the con- 
duct of the business after the aggregation was complete. There were enough, 
however, of such successful combinations to arouse the fears of good, patriotic 
men as to the results of a continuance of this movement toward the concentration 
in Ne hands of a few of the absolute control of the prices of all manufactured 
goods, 

The antitrust statute was passed in 1890 and prosecutions were soon begun 
under it. In the case of the United States vy. Knight, known as the Sugar Trust 
case, because of the narrow scope of the pleadings, the combination sought to be 
enjoined was held not to be included within the prohibition of the act, because 
the averments did not go peyend the mere acquisition of manufacturing plants 
for the refining of sugar, and did not include that of a direct and intended restraint 
upon trade and commerce in the sale and delivery of sugar across State boundaries 
and in foreign commerce. The result of the Sugar Trust case was not happy, in 
that it gave other companies and combinations seeking a similar method of makin 
profit by establishing an absolute control and monopoly in a particular line o 
manufacture a sense of immunity against prosecution in the Federal jurisdiction; 
and where that jurisdiction is barred in respect to a business which is necessarily 
commensurate with the boundaries of the country, no State prosecution is able 
to supply the needed machinery for adequate restraint of punishment. 

_In other words, tho pues of the antitrust law is to prevent com- 
binations which restrain the free enterprise of free American citizens, 
to borrow tho phrase so frequently used by thoso who attack any at- 
tempt upon tho part of, government to restrain the concentration of 
capital and economic power which has been proceeding in this country 
at such a rate that it has been the cause of the unemployment problem 
with which we are struggling. I 2m going to put this message in the 
record for the benefit of those who may read it afterwards. 

Miss Catunine Curtis. Mr, Chairman, you reforred to formor 
President Taft. May I say just a word? 

Senator O’Manoney. Yes. ; ; 
_Miss Curtis. In 1919 Mr, Taft said ho was only wrong once in his 
life, and that was all the time. ; } 

Sonator O’Manoney. Of course, he said that facotiously. 

Miss Curtis. No; I did not intend to be facetious. That is just 
what ho said. ; ; : 

Senator O’Manoney. I said that former Prosident Taft was being 
facetious. Is it your testimony that you agree with his remark? 

Miss Curtis. I do-not think I care to answer that. 

Senator O’Manoney. Then you are being facetious. 

Miss Curtis. No; I was just stating a fact. 

Senator O’Manoney. You may proceed, Mr. Knowles. 

Mr. Knowxes. By way of comment on the statement you just 
read, I notice the construction of the sentences was such that practi- 
cally every sentence began with the word “‘if”’—‘“‘if” this corporation 
did so-and-so, or, “if” certain things were done for the purpose of 
perpetuating reprehensible practices, and so forth, it was very defin- 
itely stated that those were evil practices and should be condemned. 

Senator O’Manoney. The managers of any corporation or any 
business enterprise are under no delusion whatsoever when they enter 
Into an agreement with others engaged in the same line of business for 
the purpose of throttling competition and driving somebody else out. 
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When they go into a particular territory and sell their commodities 
at unduly low prices, in order to cut off competition in that locality, 
they know what they are doing. They do not have to come to the 
government to understand whether or not they are violating the anti- 
trust laws. They know what they are doing when they start out. 

Mr, Knowzrs. When they start out to do it for that purpose, of 
course, they know it. 

Senator O’Mauoney. That is all we are trying to prohibit or control. 

Mr. Know zes. In my opinion, you are going to accomplish far 
more evil than good by the proposal outlined in this bill. 

T remember when I began to drive an automobile, if I got a tire that 
was guaranteed for 4,000 miles, for which I paid $40 or $50, and it 
fulfilled its guarantee, I thought I had something. J know the tire 
companies came in for pretty severe berating at_the hands of Mr. 
Ballinger before this committee the other day. I know that today 
for $15 I get a tire that will carry me 30,000 miles, and I can get any 
one of several makes of tire and get excellent results. That is a con- 
dition which would not have been possible had it not been for the 
amassing of the resources of the tire companies. 

I can buy an automobile today for $750, one o° several makes of 
automobiles. I can have my choice, and I can got a car for that 
amount that is equal in quality and performance and durability to 
an automobile that I bought 5 years ago for $2,000. That is also 
accomplished through the amassing of the resources. 

Senator O’Mauoney. There is no doubt about that. 

Mr. Knowuess. I know that in my own line of business, that of a 
contractor and construction enginoer, steel sash has been manufac- 
tured for years and years, probably 100 years, and iron sash was 
manufactured in England many generations ago. Now steel’ sash, 
because of the amassing of the resources of the steel companies, are 
manufactured considerably cheaper and very much better than they 
aa woro before and, as a matter of fact, cheaper than good wooden 
sash. 

Senator O’MAHOoNEY. Spoaking of the steel companies, you are 
aware of the fact, I assume, that whon the United States Steel Cor- 
poration was organized, Andrew Carnegio and the owners of the other 
independent establishments which wore brought into the combination 
wero peid, either in preferred stock or in bonds, to the total value of 
their plant, and on top of that there was piled a vast structure of 
common stock which was made valuable by reason of the high prices 
which the Steel Corporation charged. In othor words, there was a 
tux levied upon all the users of steel throughout the United States in 
order to make that watered stock good. Is that not true? 

Mr. Know es. I do not know. 

Senator O’Manoney. Well, every student of the problem acknowl- 
edges that. 

Mr. Knowves. I am not an economist, and do not pretend to 
understand corporation law. Personally, I am_perfectly willing to 
concede that undoubtedly many corporations, like many individuals 
in all fields of human endeavor, including public life, are continually 
participating in reprehensible practices. Ido not think that everyone 
who does so should necessarily be destroyed, neither do I feel that we 
should pursue the policy that has been attributed to the sheep rancher. 
You come from a ranch country, so you will understand this. He 


FEDERAL LICENSING OF CORPORATIONS 731 


decided that he was going to get rid of the sheep ticks, and he was 
going to accomplish that by the use of a certain solution on the sheep. 
He succeeded in taking the fleece off all hissheep. Some of them died, 
and he did not get rid of the ticks. You never will get rid of sheep 
ticks. 

Senator O’Manoney. I am very much afraid that may apply to 
monopolies, 

Mr. Know es. That may be so, and you might go further than 
monopolies and find a lot of other people who are guilty of reprehensible 

ractices. 
E According to the testimony recently pieeniee to this committee by 
Mr. Ballinger, economic adviser of the Federal Trade Commission, the 
mere magnitude of a corporation would be sufficient ground for the 
termination of its corporate existence. T'o what stature shall a cor- 
oration be allowed to grow before it is ready for the slaughter? 
obody knows. 

Senator O’Manuoney. I hope you do not mind my interrupting 
you to say that it is not the purpose of this bill to slaughter any 
corporations. We are trying to prevent the slaughter of corporations, 
and unless something of that kind is done you may rest assured that 
they will reach that point. 

The news that comes from Mexico of the expropriation of the 
Standard Oil companies down there is an indication of what takes 
place when you find great numbers of people unemployed who are 
dissatisfied with the conditions in which they live. They just will 
not tolerate it. In this country they are not going to stay on relief 
or a miserable dole for any great length of time. Kvontually 
got to find some way to restore complote economic independence, and 
it is my conviction, Mr. Witness, that that cannot be accomplished 
until we lay down a national rule for national commerce. That rule 
can be laid down in a way that will not do any injury to anybody 
and will prohibit only those things which everybody recognizes are 
wrong. ; 

So I am urging businessmen like yourself to cooperate with us in 
agreeing upon the things which should be voluntarily foregone by 
business management, so that business may not be restrained and so 
we may turn away from big government and let enterprise employ 
the masses of the people again. 

Pardon me for interrupting you. 

Mr. Know es. Senator, as I stated to you before this hearing 
began, a witness appearing before your committee and commenting 
with respect to the purposes of this bill is behind the eight ball right 
off, because every witness naturally wants to create a favorable im- 
pression with the committee. . 

Senator O’Manoney. Do not worry about the impression. 

Mr. Know ves. I am not worrying at all. 

Senator O’Manoney. You have made a very nice impression upon 
me, and you can say anything you please. 

Mr. Know .es. I am not worrying. I am a contractor, and I am 
not in the habit of pulling my punches, and I am not going to now. 
Senator O’Manoney. That is fine. : 

Mr. Know tes. I have heard a good many questions asked about the 
purposes of this bill, and I would be the last one in the world to 
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attribute any ulterior motive in the writing of this to you or to Senator 
Borah. To talk about the purposes of a measure in the abstract, 
Without giving full consideration to the means by which those pur- 
poses are to be accomplished, is in my mind impossible. One might 
very readily say that a piece of legislation which was designed to 
make it entirely within the rango of every man in the world to pro- 
vide an adequate income for his family, might have a very good 
purpose, behind it. It certainly is a laudable purpose to see that 
everybody is provided with an adequate income. That is a laudable 
purpose. But if in the accomplishment of that purpose it is found 
the law is going to operate to permit anybody to bludgeon anybody 
else who happens to have more than they have, then you have got a 
right to question the immediate purpose of the bill. 

Senator O’Mauonery. Of course, the trouble with our present 
system, and the system which will o:ist as long as we do nothing, is 
that a few individuals are now permitted to bludgeon small business. 
You talk about business baiting. Th» business baiting that goes on 
in this country proceeds from the hands of men like Samuel Insull. 
There is where your business baiting goes on. There is where small 
individual enterprise is throttled at tho very outsot. Let us protect 
business from that sort of baiting. ° 

Mr. Knowues. I suppose, Senator, there is no business in the world 
that is quite so highly competitive as the contracting business. 

Senator O’Manoney. I think that is correct. But there is no 
business in the world in which more real-estate bonds have gone sour 
in the hands of widows and orphans than the bonds which have been 
issued for the construction of buildings. 

Mr. Knowues. Do not blame that on the construction industry. 

Senator O’Manoney. No; but we will blame it on the conditions 
this bill is trying to cure. The trouble is that so many witnesses 
come here, so many critics come and say these things are wrong. 
They say, “Monopoly is wrong, of course. We condemn it. These 
dishonest devices which are used are utterly wrong. They should 
not be tolerated.” But the minute anyone suggests a method by 
wey may be prevented, then the cry is, “No; don’t do any- 
thing. 

Mr. Know.es. That is not my cry. 

Senator O’Manoney. No; perhaps not, but give us a constructive 
suggestion. 

Mr. Knowres. | say that this bill will not accomplish those 
purposes. 

Senator O’Mauoney. Then give us a constructive suggestion. 

Mr. Know ss. I will do just that. 

SOUNOE O’Manoney. I am quite ready to admit this bill is not 
perfect. 

Mr. Knowtes. I have heard you say that before, and I am fully 
inclined to agree with you. 

We are opposed to the enactment of this bill because wo are certain 
that the immediate and direct result would be to increase unemploy- 
ment in industry generally and to dofer indefinitely reemployment in 
Ha Sonsimucnion industry in the field of industrial and mercantile 

ui , 

Finally, we plead for the rejection of this bill because it definitely 
prescribes a major operation upon industry, and, in its present weak- 
ened and anemic condition, the patient simply can’t take it. 
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Now, Mr. Chairman, I would like to tell you a story right out of 
my own experience that illustrates exactly what I mean by “business 
baiting.” A few weeks ago I was in New England, driving through a 
town, the principal industry of which has been for generations a pros- 

erous manufacturing establishment. I had had the pleasure of 
buileline additions from time to time to that plant for the owner. 
The man who owned that plant called everybody in his mill by their 
first names, and they called him by his first name. When I drove 
down the street I knew the mill was idle, and I knew the kind of 
baiting to which that manufacturer had been subjected during the 
past 3 or 4 years. 

Seated on a bench beside the street were a number of his former 
employees, who I knew, with whom I had made acquaintance as I 
was building that plant. I stopped and talked to them. They told 
me that they had not had any employment steadily except on W. P. A. 
since the mill had closed a year and a half before, and they expressed 
the grentest regret that the mill had been dismantled and would never 
be used again as a manufacturing plant in the line in which it had 
been formerly used and had provided adequate income for practically 
all the people who lived in that New England village. 

I said to them, “Well, don’t you remember, as I seem to remember, 
that you fellows asked for this?”’ And they said, “Yes, we did, and 
how we regret it.” They presented pathetic figures. 

I drove down the street farther, and out on the porch of a house 
sat the former proprietor of this industry, and he presented, J assure 
vou, although he was fairly well fixed with this world’s goods, a far 
more pathetic figure than those men that had not been working. He 
had run his mill for years at a tremendous loss, only to have his indus- 
trial throat cut by business baiting, not by destructive competition 
of corporations larger than his, of which there were many, but by 
business baiting in one form or another. 

Mr. Chairman, to my mind, it is not a complicated problem to 
see that the unemployed are to a great extent reemployed. You 
stated a few moments ago, and this may be very relevant, that the 
peoue now on relief are not going to be content to stay on relief. 

wish to heaven I thought that were so, Mr. Chairman. 

If you had had a little experience in trying to get help on a construc- 
tion job in a locality where the W. P. A. was going strong, you would 
know whether they would rather stay on relief and get the money 
they get from relief or whether they would rather do a reasonable 
day’s work for 5 days a week in the construction industry; good 
skilled men, too, but that is another story. ~ 

Senator O’Manoney. You do not really mean to imply that the 
majority of those on relief are of that character, do you? 

Mr. Know tes. It is pretty hard to say there is a majority, but I 
will say there is a tremendous quantity of them, a tremendous quan- 
tity that are perfectly satisfied to accept what they get from W. P. A., 
where they do not really have to do a real hard day’s work. 

Senator O’Manonry. But actually the figures do not bear that 
out. If you are interested in the figures, you can get them. The 
turn-over in the W. P. A. is very rapid and has been all through 
these stages. 

Mr. Know nes. Certainly, 
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Senator O’Manoney. People come on and go off as soon as they 
can, if they can obtain private employment. Of course, there are 
exceptions. 

Mr. Knowtes. You bet there are. ; 

Senator O’Manoney. But that condition you describe does not 
represent the character of the unemployed American. I have more 
faith in the people of this country than you have, if that represents 
your judgment of the character of the unemployed. 

Mr. Know es. I do not say that represents the character of the 
unemployed. 

Senator O’Manoney. I am glad that you do not. 

Mr. Know tess. I do say for some years they have been educated 
into ways that are not characteristic of the American. 

Now, one more thing about the economic life of construction, and 
then Iam through. I had a contract to build a large railroad bridge 
not so very long ago, and in order to build it I had to provide the means 
of taking a two-track railroad over by-pass trestle, and it involved the 
construction of a very long and heavy trestle, for the New York 
Central system. 

I had to purchase o very large quantity of extra heavy timber. I 
succeeded in getting some unusually heavy timber, unusually fine 
quality, of very large sizes, and I was quite surprised that I was able 
to get it. I felt considerable curiosity about it, and saw the man who 
sold it to me, and found that it came out of a textile mill that I myself 
had built 10 years before, one of the finest textile mills of its kind in 
the United States, that had been razed, torn down, dismantled, to 
save taxes, after only 10 years of use. And that destruction took place 
as the result of what I call business baiting, which perhaps is not the 
same thing that you characterize as such. 

It is not a complex problem to effect reemployment, as I see it. 
After all, it is the corporation that gives jobs to workmen, and if the 
corporation is throttled in its legitimate undertaking by way of ex- 
pansion and development—and I am certain this bill will accomplish 
that, even though its purposes are not in that direction—I cannot sce 
how a manufacturer or an industrialist or a merchant can be expected 
to give jobs to people who need them, if he knows he is going to be 
annihilated or take the chance of being annihilated, especially if he 
grows so big that in the mind of some other mortal man he is so big as 
to make it tough for some of his smaller competitors. 

Mr. Hanke gave some testimony that was very interesting. The 
same conditions prevail in the construction industry. I have heard 
small contractors complain that some other contractor took contracts 
below cost in order to put them out of business. I know that has 
undoubtedly in some cases pepreney I do not believe it has hap- 
pened by intent, but undoubtedly there are errors of judgment, and 
certainly contractors often take contracts below cost. I have done it 
myself, to my sorrow, not by intent, I assure you. But if men are 
going to be employed, corporations have got to live. They cannot 

e put out of business at the will or pleasure of other mortals, just 
because they have a different idea of what constitutes monopoly in 
restraint of trade from that opinion which is entertained by the officers 
of the corporation. 

I am not prepared to admit that the evils in the corporate structure 
in the United States are anywhere near equal in magnitude to the 
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beneficent effects which this country is reasonably deriving and has 
derived from the amassing of capital in the large corporate interests. 
If we do away with the large corporations, the development of in- 
ventions, the improvement of all kinds of materials and conveniences 
and the gadgets that people want in their homes today for their con- 
venience, will absolutely be throttled, in my opinion. It is only by 
the amassing of capital that those things develop and can take place. 

Senator O’Manoney. You are not talking about the bill now, 
because this bill is not intended to and will not have the effect of 
destroying any corporation. So many of you who testify—almost all 
of you, I may say—set up a straw man. You may not do it. con- 
sciously, but you are talking about something that does not exist. 
7 eee It exists in the language of this bill, if I understand 

Onglish, 

Senator O’Manongry. Not at all. Even if it did, as Senator Borah 
and I have frequently said, all you have to do is to point out those 
things and make some constructive suggestions, and we shall be glad 
to climinate any such language. All we want to do is to set down the 
standards so clearly in the law that nobody can possibly misunderstand. 

Let me say just this word before we call the next witness. A 
corporation arises by reason of a contract, one party to the contract 
being the State and tho other party to the contract being tho private 
indie duels who want the privilege of doing business in the corporate 

orm, 

The charter of a corporation is that contract. The principle upon 
which we are acting is that in the public interest, the public Govern- 
ment which has jurisdiction over the field of interstate and foreign 
commerce is the Government which should write that contract, and 
not a State government which does not have the power nor the juris- 
diction to govern in that field. 

Now, once you get it into your head—and I am not speaking 
personally, you understand; I am using the expression in an all- 
inclusive sense—once you get it into your heads that the purpose is 
to write a contract by which the businessman who associates with 
others in a corporation will know exactly what he can or cannot do, 
when he reads his charter, then you will realize that you have put an 
end to Government interference and have done away with the very 
things against which you are clamoring. 

r. Know ers. As chairman of these hearings, you have a right to 
the last word. 

Senator O’Manonery. I will give it to you. . 

Mr. Knowtes. All right. You said if he reads his charter ho 
knows what he can do. , 

Senator O’Manoney. That is right. 

Mr. Knownes. But he does not know, according to this bill. 
goer O’Mauoney,. We will fix it. We shall be glad.to fix it 

at way. 

Mr. Knowxes. Yes. You asked for constructive suggestions, 
Senator, but apparently no suggestion now would be constructive 
that does not involve the support of this measure, in possibly modified 
language. I do not think that is a constructive suggestion. 

Senator O’Manoney. This is the principle: That since the framers 
of the Constitution gave to the Congress of the United States the 
responsibility of regulating commerce among the States, and since no 
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other public agency has that power, we must bear that responsibility 
and we must write a contract by which corporations are to be guided 
in their activities. Thore is nothing dangerous about that principle 
at all, All of you have to do is to agree upon what the terms shall be, 

Mr. Knowres. Mr. Chairman, you asked for a constructive 
suggostion, and I am going to make ono. 

Senator O’Manoney. All right. 

Mr. Know ss. In making this suggestion I want you to give mo 
eredit for as much sincerity and courtesy as I give you when you ask 
me to make constructive suggestions. 

Senator O’Manoney, That is right. 

Mr. Know es. You want me to give you credit for sincerity of 
purposo in framing this bill. I ask you to give mo tho samo credit 
now when I say this: With all duo respect to the authors of this bill, 
and I assure you I have nothing else, I want to say that my construc- 
tive—and I believe it is constructive—suggostion is this: You yourself 
have snid repeatedly in theso hearings that it was more than possible 
that this bill was not written in the proper language, and you snid it 
just a few moments ago. This admission upon your part constitutes 
what I conceive to be a tacit admission of the weakness of this bill. 

After the study and the thought that has been put into this by 
you gentlemen, without superior understanding and the materials 
which you said yesterday had been available to you that could not 
possibly be available to witnesses, then I say that before such a bill 
as this is presented to Congress there should be a much more detailed 
study of this proposition of trust-busting; © much more careful 
analysis by nonpartisan interests of what constitutes monopoly, what 
constitutes unfair trade practices; and the rules certainly laid down, 
as you yourself said a moment ago, so that the officers of a corpora- 
tion can honestly know where they can go, what they can do, and 
how big they can grow before they are led to the guillotine. 

That is my constructive suggestion, and I do not believe that can 
be accomplished in 1 year, much less in the hearings before this 
committee, as protracted as they have been. I think perhaps 2 
years’ study of this problom is necessary. 

I thank you very much, eA ot 

Senator O’Manoney. Thank you. You may have the last word. 


STATEMENT OF JAMES F. RYLAND, RICHMOND, VA., REPRESENT- 
ING THE VIRGINIA MANUFACTURERS’ ASSOCIATION 


Mr. Rytanp. Mr. Chairman, my remarks are not going to be 
extensive. In fact, they are going to be quite brief. 

Senator O’Manoney. Please give your name. 

Mr. Ryutanp. My name is James F. Ryland. I represent the 
Virginia Manufacturers’ Association, and I also represent my own 
company, the Standard Paper Manufacturing Co. oF Richmond, Va. 

Senator O’Manoney. You may proceed. 

Mr. Rrianp. I am appearing in opposition to the bill under con- 
sideration as a director and past president of the Virginia Manufac- 
turers’ Association, and also as vice president and general manager 
of the Standard Paper Manufacturing Co. of Richmond, Va. 

The Virginia Manufacturers’ Association is a voluntary organiza- 
tion representing 350 persons, firms, or corporations engaged in manu- 
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facturing businesses in the State of Virginia, and employing normally 
between 25,000 and 100,000 people. Tho members of that associa- 
tion run all the way from ihe manufacturer of fountain pens and 
pencils up to one company that builds some of the battleships for the 
United States Government. ; 

The membership of this organization including a number of large 
manufacturers employing 500 or more people, and a much larger 
number of small manufacturers employing from 10 to 100 people 
each. These concerns are scattered pretty hid throughout the 
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Mr. Ryuanp. Yes. 

Senator O’Manoney. Could it be possible that, if corporations 
engaged in interstate commerce were organized under a Federal law, 
they might not have to appeal to the Bankruptey Act? 

Mr. Rywanp. I do not quite see that, but it is a thought I will be 
glad to bear in mind. i. ; . 

With the background piven you, I would like; with the permission of 
the committee, to briefly state my strong opposition to the Borah- 
O'Mahoney licensing bill. . ; 

The act is designed to take away from the State all control over 
corporations with capitalization of $100,000 or more, which produce 
and ship any commodity over a State line and in addition thereto, it 
attempts to control the structure of corporations with respect to their 
directory, personnel, administration, and the rights of its stockholders, 
the management. of their operations, and the distribution of their 
produce. The exemption of corporations with less than $100,000 of 
Investment is not an exemption, because such corporations of less 
than $100,000 capital can be forced to get licenses if they are found in 
violation of the provisions of the bill, or do any act to defeat or abridge 
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the purposes of the act. This would, therefore, in time draw under the 
provisions of the act all companies engaged in interstate business, and 
some of them engaged in only intrastate commerce. 

The terms of this bill would degrade initative and independent action 
to routine acquiescence; and curb those broad fields of research and 
exploration which are motivated by the expectation of profit, the only 
incentive to constant work and endeavor. This act would likewise 
destroy much of what has been left of the sovereignty of the States 
over 2 most important class of its citizens, and its largest taxpayers. 
The sovereignty of the State gives way under this bill, as I read it. 

The Declaration of Policy (sec. 4) refers to concentration of wealth 
in corporate hands, and the proponents of the bill urge its enactment 
upon the grounds that a few large businesses require regulation from 
Washington, because of certain real or fancied abuses that may have 
existed, or which may now exist. It seems to mo that if such abuses 
have existed, or now exist, that Congress already possesses sufficient 

owers to correct them, without dragging practically every interstate 
uedions under a centralized control from Washington, and by putting 
them in a straight-jacket, stifle that initiative which has created in this 
country the greatest and most efficient industrial development any 
country has ever seen in the whole history of the world, and which at 
the same time has provided the highest stan Jard of living in the world. 
The encroachment of government on the rights of citizens, and the 
centralization of power and authority here in Washington is, without 
doubt, tho most dangerous trend that has ever occurred in the history 
of this country, and the effect of it is alroady becoming evident in 
fright, distrust, and stagnated business. _ . 

If tho administration of a bill of this kind were conducted by duly 
elected representatives of the people it would be bad enough, bie if, 
as is here proposed, its administration is placed in the hands of dicta- 
torial bureaus, from whose decision redress would be slow and costly, 
industry would be whipped down to the Russian level of daring i 
to do that routine thing which requires no initiative, or standing in 
fear of punishment and penalty, seek constantly to find methods of 
evasion of oppressive rules and regulations. 

In respect of the argument that the bill would be instrumental in 
curbing the growth of large companies seeking monopolistic control 
in their various fields I can assert that nothing could be further from 
the probable result—in fact, quite the reverse would probably be 
true. My own company, for instance, is an industry, while not small, 
could certainly not be called large (our total assets being approxi- 
mately $3,000.000). In the Virginia Manufacturers Association, a 
large majority of the members are in the same class as my own com- 
pany, namely: Not small, not large, simply moderate-sized businesses, 
which have grown from a small beginning through the initiative and 
efforts of their owners and their management in cooperation with 
their employees. 

Senator O’Manoney. Of course, Mr. Ryland, you undoubtedly 
know, from the discussion during the testimony of your predecessor 
on the stand, that my conclusion is quite the reverse. 

Mr. Ryuanp. I understand that. 

Senator O’Manoney. That the only possible way to protect small 
business like yours from the inevitable trend toward concentration 
in so-called private hands is to adopt the principle upon which this 
bill is based. 
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Mr, Ryuanp. Senator, I feel sure and know that you are absolutely 
honest. in your conviction. I hope you feel that way about me. 

Senator O’Mauonry. Of course, I know that. 

May I say that I know perfectly well, from what has been stated by 
those whom we have invited here to express their disapproval of the 
_ bill, that they have fallen into what I call a bad habit of thought, be- 

cause for 50 years we have been giving discretionary power to govern- 
ment to interfere in local management. You imagine that is the pur- 
pose of this bill? 

Mr. Ryianp. I do. 

Senator O’Manoney. It is not the purpose of the bill. Beginning 
with the Interstate Commerce Act in 1887, when Congress empowered 
the Interstate Commerce Commission to tell the railroads what they 
could or could not do, we have been creating one bureau after another, 
because, just as inevitably as a river flows down the hillside, the people 
of this country, regardless of what party was in power, have turned to 
Washington to obtain what they regarded as redrene against this con- 
tinued concentration, It does not make any difference whether the 
Republicans were elected or the Democrats were elected. Wo have 
been creating boards and commissions and commissions and boards, 
regardless of that. There is no doubt about that. Why? Because 
business has grown to such an extent that it spans the whole continent 
and there is no public agency except the Vederal Government that 
is competent to deal with that power. 

Mr. Ryzanp. Do you not think we have been pretty prosperous 
in this country? 

Senator O’Manonry. We were not 80 very prosperous even in 1929, 
wore we? ‘ 

Mr. Ryuanp. We are not very prosperous today, either. 

Senator O’Manonry. No; I would be the last person to deny that. 
The fact of the matter is that, accompanying this growth of which 
you talk and which we all recognize, accompanying this expansion, 
accompanying all the technical improvements and the like, there has 
been increasing unemployment. 

Mr. Ry anno. When did we get that? 

Senator O’Manoney. In 1929, before the crash, when we thought 
we were enjoying prosperity, there were then several million people 
in the United States without employment. 

Mr. Rytanp. Do you not think there will always be a mumber of 
people without employment? 

Senator O’Manoney. I suppose there will be some people always 
out of employment; but you have a condition where you have this 
increasing concentration of wealth upon the one hand, and a condition 
of appalling poverty upon the other hand. The Brookings Institution, 
for example, before this particular survey was made, before some of 
the remedies of the present administration were undertaken, reported 
that there were, as I recall, in 1929, more than 6,000,000 families in 
the United States that had to subsist on less than $1,000 a year, in 
addition to those who were unemployed. That is our problem, and it 
must be met some way or other. 

Mr. Rytanp. Shall I proceed? 

Senator O’Manoney. Certainly. 

Mr. Rytanp. These are the industries, gentlemen, in the United 
States that have placed America in the forefront of the world, and 
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these are the industries which will suffer most by the enactment of 
legislation of this kind. I can vision hundreds of cases in my own 
limited field of observation of small, fairly prosperous companies, 
doing interstate business, that in my opinion would have the choice of 
either passing out of existence, or voluntarily disposing of their com- 

anies to some of their larger, better equipped financed competitors. 
This moderately large, or little fellow, would find himself hedged about ° 
by Government regulation, dictated to, and interfered with in the 
management of his operations by bureaucratic chiefs and employees, 
who, I may say, have never had a day’s tye uit in his business, or 
probably in any other business. He would find his actions cramped, 
1is judgment questioned, his resourcefulness of no avail, and his 
liberty of action and his expected reward of profit gone. 

‘I submit to you gentlemen, what incentive would there be for such a 
concern to continue in operation? 

Better by far would it be for him to go to his large competitor and 
say: “You have the organization, you have the distribution, you 
have the materials and the capital, you are able to have at your dis- 
posal the best of legal advice. You have the time, the means, and 
the personnel to spend a large part of your time in Washington to 
»yrotect your interests, and to see that you are not imposed upon by 
rarsh and unreasonable restrictions. I, on the other hand, have to 
struggle daily to make both ends meet. I must work every day. 
I have no high-paid legal talent, nor have I the money to obtain it. 
T haven’t the time to spend in Washington to osk someone else what 
I can do, or what I cannot do. I beg of you to take me over at the 
best price you can afford to pay me, and if you consider my services 
of a to make me your manager on a salary that I can count on. 
I will then be assured of at least 2 modest living, and I will be freed 
of the responsibility and the headaches of trying to make a livin 
under direction of those who in no way share my responsibility an 
care nothing for my success.”’ 

You will find, gentlemen, that this bill, in time, will foster and 
stimulate the growth of those very large and so-called monopolistic 
units, which you seem to fear, as nothing has ever done before. You 
cannot make or enforce oa law that will compel a man to continiie a 
method of life that is uncomfortable or distasteful to him, if there is 
any legal or honorable way for him to avoid it. At times I seem to 
sense an indifference to this bill.on the part of some of our larger 
businesses. Is it because they sense the disappearance of some of our 
smaller competitors? I am pleading for the small industry. 

I have talked to a number of industrialists about this bill, and at 
times I seem to sense an air of apparent indifference to this bill on 
the part of some of the large corporation people I have talked to. 
It has puzzled me a little. They have said, “Oh, well, we aro getting 
everything from Washington. We might as well take this nad make 
the best of it.’’ I am wondering if in the minds of some of those bi 
fellows there is not a feeling that upon the enactment of this bi 
they will be able to get rid of some of their small and troublesome 
competitors. I wish you would think about that, Senator. 

Senator O’Manoney. I am very glad to have that suggestion. 

Mr. Rytanp, That is merely a surmise on my part. Ihave nothing 
to base it upon. It may be a little imaginative. 

Senator O’Manoney. I think it is no more imaginative than some 
of the other criticisms that have been made. 
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Mr. Ryuanp. There is enough to that to lead me to think that it 
is already in the minds of a good many of the larger concerns, some of 
my own large competitors. 

I will not presume to discuss other features of this bill, nor will I 
attempt to deal with it from a technical or legal standpoint. I am 
not a lawyer nor an economist. I am simply an everyday hard- 
working fellow that has saved what money he could and invested it 
back in his own business, and now it does not represent anything. 
If I can get something out of it I will be sueey 

I may havo erred in my understanding of some of its details, but 
viewing the act as a whole I tell you, in all seriousness, that the effect 
will be to regiment industry in such a way that we can look for little 
advancement in the continued industrial development of this country 
as long as such an act is on the statute books, and there cannot be 
employment without continued development. You had just as well 
make up your minds to keep the country on relicf permanently or as 
long as the Treasury will stand it. You may not agree with that. 

Business today is in the dog house. It is regulated and attacked 
and interfered with, and taxed until there is no spirit to expand, and 
little to continue. The markets for consumer goods are contracting. 
Tho capital goods industry has almost ceased operating. Through 
only 2 years of operation of the undistributed profit taxes, the cash 
surpluses have been dissipated. I can point in my own State to more 
than a million dollars of expansion that would have taken place now 
but for the tax on undistributed profits, which would make construc- 
tion work and expansion too expensive for the companies that were 
Son enip in eie it. One company not very far from Washington had 
$500,000, and said if they kept that money and put it into expansion 
of the plant it would cost them nearly $200,000 more than to pay it to 
the stockholders, and they did not expand the plant. 

There is no back-log or cushion. Through fear and uncortainty 
the financial markets are closed to industry. No one can be found to 
invest when the rules of the game may be changed without consent of 
one of the teams at any time during the game. Likewise, no business- 
man feels safe in assuming obligations to pay when he is uncertain of 
his ability to pay, because of conditions which might arise beyond his 
control. We do not want to borrow. I don’t know anybody that 
wants to borrow. I don’t know what is ahead of us. We are all 
uncertain. Businessmen are whipped down. 

Go where you like, talk to the bustneearniaii on the street, on the 
trains, in the hotels, anywhere. I tell you he is tired. He is assuming 
a “what's the use” attitude. Can prosperity and reemployment 
return to a country under conditions of that kind? 

In closing, I am going to say to you that, of course, if it is the desire 
of some, I do not know how many, and do not know who, but if it is 
the desire of some to take the profit motive out of business, I have 
nothing to say, except in that way lies an end to all expansion and 
enterprise, and we will look on America as finished, but if that be not 
the desire of a majority of you gentlemen of the Senate, for heaven’s 
sake give us some respite from regulatory legislation, and let us put 
our people back to work at the best wages we can afford to pay them. 

Senator O’Manoney. Tho committeo will recess until 2 o’clock, to 
meet in the Judiciary Committee room in the Capitol. 

(Whereupon, at 12 o’clock noon, a recess was taken until 2 p. m.) 
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AFTER RECESS 
At the expiration of the recess the hearing was resumed, as follows: 


STATEMENT OF HON. SMITH W. BROOKHART, A FORMER SENATOR 
IN CONGRESS FROM THE STATE OF IOWA 


Senator O’Manoney. Senator Brookhart, you may proceed. For 
the sake of the record, please give your name, s0 we may have you 
properly identified. 

Mr. Brooxnarr. My name is Smith W. Brookhart. 

Sonator O’Manonny, You were formerly a Membor of the United 
States Senato from the Stato of Lowa? 

Mr. Brooxuart. Yes; for about 10 years. 

Senator O’Manonery. You are now living in Washington? 

Mr. Brooxnartr. I am living in a suburb of Washington at the 
present time. My legal residence is in Iowa and always has been. 

Senator O’Manoney. You may proceed. 

Mr. Brooxnartr. Mr. Chairman, I am not representing anybody 
oxcept a long study of this general economic situation in the United 
States. First, ] want to say that we hear much in the discussion of 
theso reform measures of dictatorship. I want to call your attention 
to the fact that in the United States, since wo have the telegraph and 
telephone and radio, one township in the days of George Washington 
was as largo as is the wholo United States today. In fact, 1 think 
vol could rouse the whole United States today quicker than Paul 

evore could have aroused one township in his day. 

In the matter of transportation, since we have tho railroads, the 
automobiles, the trucks, the airplanes, and the hard roads, tho whole 
United States is no larger today than the Stato of Virginia was in tho 
days of George Washington. Those physical facts are so powerful 
that any reasonable mind will admit that governmental rulo of this 
country must necessarily be more centralized in the National Govern- 
ment than it was in the days of Washington and Jefferson. 

Now, in the next place, I take this bill to bo a stop in the reorganiza- 
tion of American business, somewhat upon the basis of what it actually 
produces, rather than upon tho basis at what is anticipated in the way 
of speculation. And that latter point is the basis upon which, as [ 
think I shall show you beyond controvorsy, it has always beon 
organized and operated in the past. 

hen, what is out of joint that needs this reorganization? Briefly, 
I want to point out the important things. Tased on an estimate just 
made by the Agricultural Department, the total cash farm income of 
all farmers in the United States last year was about 8¥ billion dollars. 
That does not include what was produced and used on the farm, which 
would amount to a little over a billion dollars more. But it is more 
than the farmers contributed to the national income, which was 
$68,000,000,000. In figuring the contribution or share in the National 
income all duplications are eliminated. 

For instance, the farmers paid out money for taxes. ‘That is 
Government income, and it is taken out of the national farm income. 
It is the same way with all income of all business of overy kind. So 
when we simmer it down we find that agriculture contributed to the 
national income last year only about $7,000,000,000. Agriculture is 


FEDERAL LICENSING OF CORPORATIONS 743 


still more than 25 percent of the Amorican people actually living on 
and working their faite: and another large percentage is dependent 
upon the farmers for their living. 

Senator O’Mauonnry. Senator, the figures of the Bureau of the 
Census indicate, as I recall, that in 1880 approximately 48 or 49 
percent of the bona fide workers were classified as agricultural workers. 

Mr. Brooknant. That is right. 

Senator O’Manoney. But in 1930 that percentage had dropped 
to 22. 

Mr. Brooknarr. I think that is about right or rather 25 percent 
of tho whole population. ‘That farm income of $7,000,000,000 prac- 
tically contributed to the national income of $68,000,000,000 is slightly 
over 10 percent. 

Senator O’Manonery,. Of course, at the same time the percentage 
of farm owners had ‘been steadily decreasing. 

Mr. Brookuant:: Very much so. 

Senator O'Manonsy. Fifty years ago more than 75 percent of the 
farmers operated and owned their own farms. 

Mr. Brooknanr? ‘That is right. In 1980 the Department reported 
that 58 percent of the value of all farm property in the United States 
was owned by mortgagees or absentee landlords. And in 1937, 
although it gives no figures, the yearbook of the Agricultural Depart- 
ment, says that porcontage has materially increased. [ expect it is 
over 70 today. 

Theso farmers are not only 25 percent. of the people, but they aro 
still required to carry about 16 percent of the capital investment of the 
country, although their values have been reduced very much more in 
comparison with the value of other property. 

Those figures mean that the farm income last year was scarcely 
more than a half of the real per capita income of the rest of the people 
of the country. It is only fair to say that the per capita income 
report shows a very devastating income for the farmer. The May 
1937 bulletin of the Department of Agriculture shows that the farm 
income available for living was $182.49 per capita, and the nonfarming 
population had an income available for living in 1936 of $580.75 per 
capita, Those are figures that prove beyond question that agriculture 
is still far out of joint in the American economic situation, and this is 
one of the major causes of the depression. 

Now, as for labor, we know that there are from 10 to 1% or 13 
inillion people unemployed. We need to look no further to see that 
things are badly out of joint. with labor. 

Now, we come to capital. I noticed in the paper yesterday that 
Mr. Lammot du Pont said, if the Government would leave them alone, 
industry would invest 25 or 30 billion dollars and employ all this labor. 
Let us see what they did last year. He is the greatest dominating 
force in the General Motors Co. He paid his president $561,000 
salary. They say most of that went back in income tax, but he had 
several times as much left as he had any use for. He also paid a long 
string of his vice presidents large salaries, accumulated a surplus of 
$400,000,000, and discharged 30,000 men. That means industry at 
the top is overloaded with profits while farmers and labor starve and 
some 1ing has got to be done to reorganize this oppressive discrim- 
ination. 
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T want to give you a sort of balance sheet of the old desl and the 
Now Deal. When President Harding came in and installed Mr. 
Mellon in charge of our economic affairs, perhaps no man in our history 
had such economic power as Andrew Mellon during three adminis- 
trations. The national wealth, as estimated by the National Indus- 
trial Conference Board, as reliable and accurate a sourco as there is, 
was $317,200,000,000. That was at the bottom of the lowest depres- 
sion we over had in the history of this country up to that date, 1921, 
which provided a favorable starting point. 

Mr. Mellon then ran the economic affairs of our country for 12 
years. He paid off 7 or 8 billion dollars of the national debt, and in 
the meantime the national wealth had been reduced to $247,300,000,- 
000. Therefore, it cost us in national wealth about $70,000,000,000 
to pay off 7 or 8 billion dollars under that rule of the American Gov- 
ernment yy business, when business had its say-so; whon tho great 
ery was “Less government in business and more business in Govern- 
ment.’ That was tho theory on which business and Government 
wore run, and I am giving you tho result. 

The New Deal came in on that $247,000,000,000 lovel. Up to the 
Ist of January it had spont about $18,000,000,000, a large part of 
which will be repaid. I have only newspepet statements of the 
estimates of the National Industrial Conference Board as to the 
present national wealth. I could not give this as authentic, but I 
think you can get the exact figures from the National Industrial 
Conference Board. According to the newspapers, it had rison to 
about .$366,000,000,000 at January 1, 1938, or something ovor 
$100,000,000,000 as the result of some $18,000,000,000 of Govern- 
ment spending, with that sponding reduced the national wealth is 
azain reducing. That balances up tho situation as far as wo have 
gono at this time. ; 

I want to show you what a gigantic gamble thero is in American 
values of all property, how unreliable they are, and how absolutely 
useless the business management of this country has made values in 
our country. 

The Census Bulletin estimated the national wealth in 1912 at 
$186,300,000,000. Then the National Industrial Conference Board 
took it up and under the same rule estimated it as follows: In 1913 
at 192.5 billion; in 1914, at 192 billion; in 1915, 200.2 billion; in 1916, 
at 251.2 billion; in 1917, at 351.7 billion; in 1918, at 400.5 billion; in 
1919, at 431 billion; in 1920, at 488.7 billion. Then in 1921 that 
panic came along, and it dropped to 317.2 billion. That is 171 billion 
drop in 1 year. : ; 

By the way, Senator, while I think of it, when 1932 came around it 
was time for the Government or tho Consus Bureau to again estimate 
the national wealth, and they did not do it. They cut it out, because 
it looked so awfully bad that acd did not want it done. I think this 
committee ought to have the Consus Bureau estimate that wealth 
for 1932, and then they will be ready again in 1942. It is important 
for you to have that information. 

In 1922 the Government estimated the national wealth at 320.8 
billion; and the National Industrial Conference Board took up the 
estimates in 1923, at 339.9 billion; in 1924, at 337.9 billion; in 1925, 
at 362.4 billion; in 1926, at 356.5 billion; in 1927 at 346.4 billion; 
in 1928, at 360.1 billion; in 1929, at 361.8 billion; in 1930 at 329.7 
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billion; in 1931, at 280.3 billion; in 1932 at 247.3 billion. I do not 
have it up to date, but on January 1, 1938, the newspapers reported 
it at something like 366 billion. 

Senator O’Manonry. What was the figure for 1932? 

Mr. Brooxnart. 247.3 billion. 

Sonator O'Manonry. Whose estimate was that? 

Mr. Brooxunart. The National Industrial Conference Board. 

Senator O’Manoney. What difference was there between the 
Census estimate and that estimate? 

Mr. Brooxnart. There was none. They followed the same rule. 
They stood right. together. 

Senator O’Manoney. But you stated that the Census Bureau did 
not make an estimate in 1932. 

Mr. Brooxuart. They did not. I tried hard to get that made. 

Senator O'Manonry. When was the last comparable estimate? 

Mr. Brooxnant. In 1922. 

Senator O’Manoney. What was the Census Bureau figure in 1922? 

Mr. Brooxnanrt. 320.8. 

Senator O’Manonny. And the National Industrial Conference 
Board? 

Mr. Brooknart. The same figure. 

Senator O’Manonry. So we may be entitled to believe that, had 
the Census Bureau made an estimate for 1932, it would have been 
247.3 billion? 

Mr. Brooxnant. I do not think it would have been any greater 
than that. The same rule was followed by the National Industrial 
Conference Board and Census Bureau. The business system that 
juggles valuos to such violent extremes certainly needs reorganizing. 

enator Howell and I, after many years of study beginning with the 
Declaration of Independence, figured out as nearly as possible and 
estimated, from that up and down movement of value, that the average 
rate of wealth production in this country hns been slightly Jess than 
4 percent a year at the nomnal level of values. That is the most 
important economic fact I know, when you are considering a general 
economic situation, and you never saw it in a newspaper and never 
knew it to be published anywhere. I have said it a peed many times, 
but it never got any consideration because that condemns your high- 
profit corporate system, 

Thus 4 percent is all there is in the American pool of production, 
and that is at a normal level of values. Taking the values down to 
247.3-billions lovel in 1932, and the wealth production from the 
Declaration of Independence on down was less than 2 percent a year. 
That includes the value of all new territory we took in, Ohio, Illinois, 
Indiana, Michigan, Wisconsin, the Northwest Territory, the Louisiana 
Purchase, Florida, Texas, the Southwest Territory, all the great sky- 
scrapers in all theso cities, every dollar of unearned increment, every 
cent of property that has been produced, and it has amounted to less 
than 4 per cent per year and at the bottom of the depression less than 
2 percent a year. I challenge anybody to disprove those figures. 
Warren and Pierson, in their book on prices, fixed the wealth increase 
at 4.78 percent for 65 years beforo the World War. That was from 
1860 to the period of the World War. I think anybody can see from 
what has happened siico that it has entirely knocked off the 78, and 
8 good deal more, as far as that is concerned. 
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Since our whole wealth production is only 4 percent a year, that is 
all there is for dividends and for savings. If it went to all capital 
there would be nothing left for savings to labor or anybody else and 
it would only pay 4 percent of dividends. 

Now, for instance, let us take last year. Suppose there was 300 
billion dollars of national wealth and we aradiiced 4 porcont now, that 
would amount to 12 billion dollars. That was absolutely all there was 
in it for dividends and savings of every kind, because that was all we 
produced. [Everything eise we produced was used up in living and 
everybody certainly has the right to live. I will now challenge the 
right of a State government or any other government to set up a cor- 
poration that will be allowed to dip out of that pool of production 
more than is in it, more than 4 percent for instance. <A corporation 
ought to be created by the law for the benefit of all the people and 
to vive it. the right to unlimited profits is a special privilege. 

It has been said here that we could not get along without these 
corporations. I say if we had never had one in the history of the 
country, we would have been many times better off by organizing coop- 
eratives instead of unlimited profit corporations. I have some very 
interesting history of the English and European cooperative systems 
that bear out that conclusion, 

Now, in order to get an idea of this American business, we ought 
to have a picture of its history. I have here the most scientific picture 
of American business that has ever been produced. IT have an extra 
copy or two if any of you want to see it. 

enator O’Manoney. This apparently was the work of Leonard P, 
Ayres of the Cleveland Trust Co. 

Mr. Brookuart, That is right, right out of big business. He ts the 
most highly recognized statistician of these times. He was statistician 
of the United States Army during the World War, and is certainly 
competent in every way. He has drawn this chart through years of 
the most patient investigation and study in every way. I have no 
doubt about its accuracy. The last year I have put in with pen and 
ink, to bring it up to date. That corresponds quite closely to what 
is shown on the original chart which I just received. 

Senator O’Manoney. What does that purport to be? 

Mr. Brooxuart. American business activity since 1790. There 
is a column for every year of the history of the country, and 12 lines 
in each column, one for each.month. If it was a prosperous month 
it is marked “plus”, and the figures will show how high that prosperity 
went. Ten is a high prosperity and minus 10 is a low depression. 
If it is normal it is marked ‘‘zero.”’ I can tell you from this chart 
in a half minute the condition of American business any month in 
the history of the country. In what month were you born Mr. 
Chairman? You are a young fellow. 

Senator O’Manoney. Not so young as you might think. You 
will have to go back to 1884. 

Mr. Brooxuart. What month? 

Senator O’Manoney. November. 

Mr. Brooxnart. November was a low-point depression. 

Senator O’Manonry. No wonder I am trying to improve condi- 
tions. 

Mr. Brooxuarr. It was 10 minus at that time. You can get 
more accurate knowledge of American business history in half an 
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hour out of this chart than you can from reading economists all 
summer, and if you study it carefully you can get the relative propor-. 
tions as you go along. 

I had Colonel Ayres on the witness stand in the Banking and 
Currency Committee, and I presented the last 50 years of this to 
him and said: “Colonel, you have drawn this straight line through 
this chart representing the normal level of business.’ It was marked 
“normal” at the other end. I said “Can you with the naked eye tell 
us how much of the time we have been normal?” Well, you know, 
he had never thought of that, and it completely stumped him. He. 
did not answer it at all. He is a very fine gentleman in every way 
and his failure to answer was not impertinent. This was before the 
Banking and Currency Committee of the Senate. Then I said to 
him: up got out my ruler and measured along this line, I could not 
find 30 minutes in the whole 50 vears that was normal.” He said 
“That is about right.” He pointed out how we dropped from high 
prosperity in a month or two to low depression, which occurred 
many times. 

Then I went through this chart with him and picked out the major: 
depressions. I counted all those that lasted for a year as major, and 
one that Iasted 11 months. That was 14 deep. I want to call 
attention to the depth as well as the length. You will notice 25 of 
these major depressions in the history of this country. Then there 
were a lot of little ones, amounting to 20. That makes 45 depressions 
of all kinds that we have had in our history. Under our fine business. 
management depressions averaged one every 3% years. 

What do you think was the longest period of prosperity this business. 
system has been able to give this country? it you look at 1879 you 
will find it, “gold resumption prosperity,” lasting 4 years and 2 months. 
That is as long as this business system that has managed the affairs 
of our country up to 1932 has been able to give this country continued 
prosperity. It was preceded by 5 years and 10 months of depression. 
That was the longest one up to that time. That one is deeper than 
the prosperity is high. Itis13 deep. And it was followed by 2 years 
and 7 months of depression, which was also 13 deep, but this longest 
prosperity was only 12 high. 

Let us go into the figures of the whole history. All you have to dois. 
add up the pluses, the minuses, and the zeros on this table. When 
we added them up we found we had been prosperous or plus for 912 
months, if you could call it prosperity. I call it inflation now. We 
had been in depressions 796 months. Up to date we have had only 
68 ore months in the whole history of this country, only 68 normal. 
months. 

Well, then I took him over the gold-standard period. The gold 
standard was adopted absolutely in 1873 to stabilize and make cer-. 
tain American business. You will see, if you take 1873, that there 
follows 5 years and 10 months of depression. That was the longest 
depression up to that date. If you counted those that lasted for: 
more than a year you would have 9 more. Then take it by months.. 
We had plus 379 months and minus 371.months, almost even, and 
we ane only 20 normal months since the gold standard was estab-- 
ished. 
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Now, here is somothing about this normalcy business that I think 
is interesting. In 1920 we elected a presidont on the slogan “Back 
to normalcy.” Wo all remember that. On March 4, 1921, Mr. 
Harding appointed Mr. Mellon as Secretary of the Treasury. They 
said we had tho greatest secretary of the "I'reasury since Alexander 
Hamilton in charge of the economic affairs of this country, and we 
proceeded under this management for 12 long years. I boliavs he 
did quit a year or so before that and turned it over to Ogden Mills. 
How many normal months did we have? If you look at Novembor 
1924 you will find ono of thom. If you look down at November 1929, 
you will find the other one. We had 2 normal months during that 
12 years of normalcy rule. There is no “if” business about what I 
am giving you. These are facts. This is the history of business in 
this country, and a scientific history by the most scientific analyst 
wo have in the country, 

So wo had those 2 normal months. You will notice that we were 
yanked across that normal line up and down six times in those 12 
years, and wo wore able to stop 2 months upon normal, At the end 
of those 12 years we wero in the deepest depression in the history 
of the world, the most devastating depression this or any other 
country ever had. Iam going to give you somo facts to prove that. 
I have the report of tho National Industrial Conference Board on 
the depression in Groat Britain and in the United States. 

Senator O’Manonry. When did this depression begin? 

Mr. Brooxuart. I began October 25, 1929, and by 1932 it had 
reached a depth of 51. ‘Ten is a deep depression, and that was five 
times deeper. Wo never had over 27 bofore. 

Senator O’Manonry,. It began at a time when corporate manage- 
mont was having its own way? 

Mr. Brookuant. Corporate management had been ruling this 
country without any restrictions in any way for 9 or 10 yoars at that 
time. I think there is no doubt that these big-business men know 
less about thoir own business than anybody in our country. 

Let us seo about that. I want to road somothing to you from 
President Coolidge’s last message to Congress, on the 4th of Decomber, 
1928: 

No Congress in the United States ever assembled, on surveying the state of 
the Union, has met with a more pleasing prospect than that which appears at 
the present time. In the domestio field there is tranquility and contentment, 
harmonious relations between management and wage earner, freedom from indus- 
trial strife, and the highest record of years of prosperity. The great wealth 
created by our enterprise and industry, and saved by our economy, has had the 
widest distribution among our own people, and has gono out in a steady stream 
to serve the charity and business of the world. The requirements of existence 
have passed beyond the standard of necessity into the region of luxury. Enlarging 
production is consumed by an increasing demand at home, and an expandin 
commerce abroad. The country can regard the present with satisfaction an 
anticipate the future with optimism, 

I do not think there is any doubt but that Prosident Coolidge 
believed every word he said. Yet in less than 11 months that picture 
was blown up by the geatest economic explosion in the history of. 
the world. Tivo days after that explosion, on October 30, 1929, 
Mr. John D. Rockefeller, Sr., retired monarch of American finance, 
gave out this statement in the New York Times: 

Believing that fundamental conditions of the country are sound and that there 
is nothing in the business situation to warrant the destruction of values that has 
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taken place on the exchange during the past week, my son and J have for some 
days been purchasing sound common stocks. We are continuing and will con- 
tinue our purchases in substantial amounts at levels which we believe sound 
investment values. 

That is what ho said, and on that day Standard Oil of New Jersey 
was quoted at 655, but in less than a year it was 28%. Standard Oil 
of California was 63% and in less than a year it was 28%. He did not 
know anything about his own company. 

Tho examination of Mitchell, president of the National City Bank 
showed that he did not know anything about his own bank, and tried 
to stop the decline of stock bought at 700 when it reached 200, and 
lost a fortune. It went down to 49. 

Our gambling system of business is such that nobody knows any- 
thing about. It is time for somebody to set up a system we know 
about and through which something may be accomplished for the 
people of this country. It must be done by those who think and 
not by those who speculate. 

I was impressed with the statement this forenoon by the gentleman 
from Richmond, Va., who said the uncertainty of things is what is 
holding business back. There are 147 years of uncertainty, when 
wo did not know for any period more than 4 years and 2 months what 
was going on.. It is that uncertainty that we want to end. 

I want to compare our depression with the English depression, and 
show you the exact figures for comparison. I think I have them here. 
Anyway, I think I remember them, From 1929 to 1932 the national 
income of the United States, as estimated by the National Industrial 
Conference Board, declined 41 billion dollars. The national income 
of Great Britain during that period declined about 2% billion dollars, 
figuring a pound at $5, which is a little strong for that particular 
time, Of course, our population is 2.6 times that of Great Britain, 
so you divide the 41 billion by 2.6 and that gives you something ovor 
16 billion, Our depression was 16 billion compared with 2% billion 
for Great Britain, and we know England was hurt worse than we 
were—not exactly England, but Great Britain, by the war. 

Someone said, ‘Well, but England did not pay her debt to us, and 
that made a difference.” Well, take out the over 2 billion dollars of 
debt, and our depression is atill four times as great. Take out the 
whole 11 billion dollars that wo loaned all foreign countries and we 
still have a 5 billion dollar depression compared with 2% billion in 
Great Britain, which proves that our business management is not as 
efficient or as-reliable or stable as that of Great Britain. 

T do not think your bill will do the whole job, but I think you have 
started in the right direction. We have got to reorganize Ainetioah 
business on the basis of this 4 percent that is produced and cut out 
this gambling, A little bit has been done by this administration to 
do that, mostly in the nature of putting brakes on it, but not to any 
controlling extent. The farm bill helped the farmers.some and they 
were on their fect a little, better but only a little. 

Now then, farm products are the only products where the price is 
fixed on a speculative market. I am balling about products. Your 
hat, your coat, your shoes, your automobile, almost any industrial 
product, has the price fixed by a board of directors of the big corpora- 
tions, and they are substantially able to maintain that price during 
the principle part of the selling season. There may be a surplus at 
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the end, which would cut it down, but that does not affect the great 
volume of sales which they control. But when the farmer comes to 
sell his product he starts to market, and he does not know the day 
before what he is going to get. It is going to depend on the guess of 
a bunch of gamblers in Chicago, or New York, or New Orleans on 
world-market conditions. It may change 50 cents a hundred on 
cattle in a single day. That market is controlled by the buyers of 
farm products and, naturally, it is manipulated against the farmer. 
That is the reason why farmers have not only not had 4 percent on 
the capital invested, but their capital has declined about half since 
the war. Thev have lost that capital. ; 

Then a large part of labor is unemployed. We know they have 
nothing to live on. The W. P. A. has helped them a little, but only a 
little. On the other hand, the vast part of the profits of this country 
are in the surpluses of these great corporations, who are now trying 
very hard to reduce the tax on those surpluses. 

So far as that is concerned, Senutor McAdoo offered a farm bill 
that will remedy the farm situation. It estimates the percentage of all 
farm products consumed at home, and the percentage exported. 
It then fixes the price under the same rule by which industry fixes its 
cost and production price and only provides a 4 percent capital return 
while industry takes a good deal more. It charges nothing for selling 
expenses, because if the Government fixed the price, it would sell at 
that price under penalty of the law and not charge a commission to the 
consumers. 

That bill provides that the percentage for export will be taken from 
each farmer and turned over to the Government upon receipts. In 
that way the Government collects the entire exportable surplus. It 
takes it off the domestic market, sells it on a foreign market, takes 
out all expenses, and there is no expense attached to the Treasury. 
Then they figure up what it amounts to net by the pound or whatever 
it is, and the postmaster will redeem the receipt from the farmer. 
The farmer just walks over to the post office and gets the money 
which is in the Treasury to cover it. That will put agriculture in 
the spival along with other business. It never has been before. 
Agriculture is always left out. From 1920 to 1929 agricultural 
values declined 13 billion dollars, while other values increased about 
57 billion dollars in that same time, showing that agriculture was not 
in the spiral of that Coolidge prosperity, which we now know was 
nothing on earth but a stock bull-market boom. 

Today that speculative spiral continues for stocks and bonds. It 
is controlled by the sellers, but the farm market is in the control of 
the buyers. This opposite control of these two giant markets would 
upset any economic system as they have done some 25 times on a 
major scale. I examined Richard Whitney before the Banking and 
Currency Committee and challenged him to present a single honest 
deal in the marketing of bonds in the stock exchange. e took a 
$98,000,000 German bond issue by Morgan & Co., which was dis- 
tributed among five or six investment banks to sell at 90 cents on the 
dollar. They also hired Whitney to buy the same bonds on the 
stock exchange at the same time and he was instructed to not let them 
drop below 90. If anybody offered a bond at a fraction of a cent 
below 90, he gobbled it up demanded delivery and the bank that sold 
it did not get its commission. He testified that he had bought back 
over $10,000,000 of that bond issue before it was all sold out. 
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As I recollect, Senator Glass piped up and said: “Well, it seems to 
me anybody that would work a deal like that would pick pockets.” 
Mr. Whitney said: “No; it was a perfectly honest deal, and 1 will 
prove it.” He said he maintained the price of those bonds for 18 
days after they were all sold. I said “Did you tell those people you 
were going to maintain that price for 18 days and then drop it?” He 
hadn’t done anything like that. 

T then asked what happened the next day. Well, he did not know, 
and had not looked it up. I made him look it up and it dropped to 88, 
and then down to 86.- I asked “What is it now?” He said “I do 
not know,” but when he looked it up it was 23. 

Under the Roosevelt administration those stocks and bonds ad- 
vanced up to last November, according to the estimate of the Secre- 
tary of the Securities and Exchange Commission, about 67 billion 
dollars, but a member of the Federal Reserve Board told me that 85 
billion was nearer correct some months later. That is enormous 
inflation, though it is still 30 billions less than in 1929. 

Here is the thing that is wrong: I have never seen an economic or 
financial writer mention that those stocks and bonds were liabilities, 
so far as the public is concerned, or that the increase in the value of 
them is a liability, so far as the public is concerned. On the corpora- 
tion balance sheet the stocks and bonds are on the liability side. If 
they are going to have any dividends or interest on the bonds it must 
be collected from the public, and the higher the value goes the more 
will be collacted and the greater the liability upon the public. 

Therefore, if the psychologists would look at it in the light of the 
true facts, that slump down in stocks is a good thing. If we could 
keep them down we would be better off. We could reorganize the 
railroads that are bonded for more than they are worth. They have 
paid 5% billion dollars dividends on watered stock since the Esch- 
Cummins law. It would be better for the whole country to get rid 
of those liabilities, but that is not the psychology of the businessmen 
and newspapers. : 

In addition to the farm bill the wage-and-hour bill is necessary for 
labor. A southern Senator said to me yesterday “We cannot stand 
for that.” I said “Suppose we put in the same bill 30-cent cotton, 
pret wows you say?” And he said ‘Well, we could stand for it 
then. 

I think if you combine the farm bill and the labor bill you will settle 
the question of putting the farmer and laborer into that spiral. I 
think you have made a start in your bill, Mr. Chairman, but only a 
start toward stopping monopoly. Suppose you amend your bill and 
say that a corporation with a State charter shall not any longer have a 
right to operate in interstate or foreign commerce; that the Constitu- 
tion gives Congress control over that field, and you will have to take 
out a new license or charter from the Federal Government; that we are 
going to tell you when we create an institution of that-kind what the 
terms will be. You have no divine right to unlimited profits and 
cooperative limitations must be provided. The cooperative organiza- 
tions have been sound and safe and successful wherever that system 
has been used in the world. I have a review of the English history of 
those cooperatives, if you want it. 

_ If we would say to those great corporations: “When you take out a 
license or charter, we will limit the amount of your capital earnings to 
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the average rate of wealth production.’”’ There is no reason why the 
Standard Oil Co. should be allowed to dip out of this American pool 
more than the average percentage there is in it. There is no reason 
for the great corporations that control the national railroads doing 
that. Why should the American Telegraph & Telephone Co. be able 
to dip out of that pool of production and pay dividends of 9 percent 
even upon vastly watered capital when there is only 4 percent in the 
pool? Why should the International Harvester Co. be permitted to 
dip it out of the pool and strike down the farmers market until their 
capital return is reduced about half of what it should be. 

think if you would take charge of these excess profits—and take 
them into the Federal treasury, rather than put them back in the form 
of dividends, you will accomplish something. If that were in the 
Federal treasury you could continue your Public Works program and 
keep all the unemployed at work all the time. 

I will admit that you could not take one company and reduce it to 
4 percent and get away with it, but if they were all brought down to 
the same level you would have a different situation. It is just like 
this administration reducing the interest on Government bonds by 
one-half, but the bonds have kept right up to par all the time and 
even above par. Then you could stabilize American business and get 
rid of the uncertainty about which the manufacturer from Richmond 
testified today. Then you can repeal all theso antitrust laws. You 
will not need them. There is no reason for objecting to the size of 
any corporation except on the point of efficiency if profits are controlled 
and the management of the corporations would figure on the size that 
would be the mst efficient. Henry Ford has been saying the big 
factories ought to be broken up and scattered over the States, and he 
is about as competent a judge as any man. 

At any rate, if your bill were amended and the McAdoo bill were 
passed with the wage and hour provisions, the chances are you could 
reorganize American business at once upon the basis of what it 
actually produces, That black spot on the chart is the achievement 
of American business and stat ».nanship up to this date. 

Senator O’Manoney. I notice this chart is copyrighted. 

i Mr. Brooxuart. Yes. The Colonel always sends me all of them 
want. 

If your bill were amended to control profits it would put all business 
on the cooperative basis and rub out that great black spot of depres- 
sion. It would eliminate the waste of competition and soon double 
the rate of wealth production and distribute it back to the people 
who produce it by their hand and brain. 

I ask leave to insert an article I have written covering these subjects 
which is in better shape than this statement. 

I thank you, Mr. Chairman. 


Our Economic Prostem aNnp Its ProGREsSIVE SOLUTION 


In its January issue Common Sense says: “Specially we belicve the time has 
come for the Progressives to go to the country with a really affective economic 
program.” ‘The history of American business and its present chaotic plight cer- 
tainly demonstrates the soundness of this suggestion. 1 therefore desire to pre- 
sent a brief historic review together with a factual statement of present problems 
and suggest a constitutional but effective solution. 

My review is based upon the chart of American business activity since 1790 
by Col. Leonard P. Ayres of the Cleveland Trust Co. This chart is drawn upon 
a base line representing the normal level of business which is an average between 
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the peaks of prosperity and the depression bottoms. Above and below this line 
are parallel lines spaced 10, 20, 30, 40, and 50, +10 or more is a high prosperit 
and ~—10 or more is a low depression and 0 on or near the base line is normal. 
Less tlian one point either above or below the base line is in the normal zone. 
When business is prosperous the tracing line rises above the base, when in depres- 
sion it drops below and when normal on or near the base. Below the chart is a 
table with a column for every year beginning with 1790 and in each column are 
12 lines, one for each month. If prosperous it is marked + with a figure to indi- 
cate the height of the prosperity, if in depression it is marked — with a like figure 
and if normal it is marked 0. This is the most scientific chart and index of 
American business. In a few seconds you can tell the condition of business in 
any month in the history of our country by the symbol and its figure. 

Here are the amazing facts shown by this chart and its table. First, there 
have been 25 major ‘depressions. Twenty-four of them lasted more than a year 
and one which lasted 11 months was so deep, 14, that I have called it major. 
Then, there are 20 little ones thrown in for good measure. This means a depres- 
sion of some kind every 3% years in all our history. We have had 912 months of 
prosperity, 796 months of depression and only 68 normal months under the Con- 
stitution of the United States. 

It is an astounding fact that the longest peed of Drospenlty. our business sys- 
tem has ever given us was only 4 years and 2 months, This was in 1879 and it 
reached a peak of 12 for only a single month and averaged 744. It was preceded 
by 5 years and 10 months of depression which reached a depth of 12 for 7 months 
and of 13 for 3 months and averaged 834. It was followed by 2 years and 7 months 
of depression which again reached a depth of 12 for 4 months, of 13 for 2 months, 
and averaged a depth of 74. 

Then let us look at normaley—only 68 months. The longest period was only 
5 months away back in 1845. In 1920 we elected a President upon the slogan 
“Back to normalcy.” On March 4, 10921, he installed the “greatest Secretary of 
the Treasury since Hamilton,” and he ruled our financial affairs under the banners 
of ‘'Normaley,” “Less Government in business,” and ‘More business in Govern- 
ment” for 12 long years. How many normal months did we have? Only two— 
November 1924 and November 1929. Only twice did we stop for a single month 
on the normal line although we were yanked across it six times up and down b 
“Harding normalcy,” “Coolidge prosperity,” and Hoover's ‘Bull market stoc 
boom,” snaing an the deepest, darkest depression in human history. 

And what about the protecting power of the gold standard? It began in 1873. 
There immediately followed 5 years and 10 months of depression already described 
and the longest up to that date. Since then there have been nine other depres- 
sions each lasting more than a year with eight little ones sandwiched in. In detail 
we have had 379 months of prosperity, 371 months of depression and only 20 
normal months under the gold standard. I said prosperity and depression 
but in fact under the gold standard we have had only inflation and depression. 
On the chart these inflations are named “Gold resumption prosperity” which 
was riot of apeculation; “Railroad prosperity” which was the science of watering 
stocks; “Recovery of 1895” which was a tiny speck in nearly 5 years of depression; 
“Merger prosperity” which was holding-company racketeering: ‘Corporate pros- 
peritv” which was interlocking directorate racketeering; “War prosperity” which 
was war profiteering, and finally “Coolidge prosperity’ which we now know was 
nothing but a bull market stock boom. The end was deep dark depression, yes 51 
deep and now more than 8 years long, a black spot as big as alt other depressions 
under the gold standard combined. ‘This is the achievement of American business 
and American statesmanship as heretofore organized and operated and as charted 
and computed by the greatest economist and statistician of big business itself. 

Let us measure this achievement in figures. At the normal level of values our 
wealth production has been less than 4 percent per annum, with values at the 
bottom of the depression it was less than 2 percent per annum. These values 
included all the new territory we acquired since the Declaration of Independence, 
all unearned increment, all new construction, and all other production of every 
kind. At most there has only been 4 percent in the American pool of production 
for savings and for dividends. Moat of this was taken by the giant corporations 
and as a result over 90 percent of American business enterprises have ultimately 
failed. This is the problem of little business. 

What next of agriculture? It was given Jand at $1.25 per acre but the railroads 
got 158 million acres for nothing. From this low value land advanced and that 
is the only prosperity the farmers ever had. They climbed out of these depres- 
sions because they had room. If they lost their farms in Virginia, like Daniel 
Boone, they went to Kentucky and got another, lost that and then went into 
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Missouri and died poor. The prices of their products have always been fixed in 
speculative markets controlled by the buyers. - They never did get a square deal. 
In 1930 the Department of Agriculture shows that 58 percent of all farm land 
values were owned by mortgagces and absentee landlords. The 1936 year book 
says this percentage has increased. It is probably near 70 percent now. In 1936 
the per capita income of farm people was $182.49 available for living. The per 
capita income of the nonfarm population available for living was $580.75. These 
facts are shown by the Departments May 1 bulletin, 1937, “The Agricultural 
Situation.” As soon ag these facts are known it is plain that the farm problem is 
not solved but stands at the very border line of revolution. 

And what of labor? The census just taken shows that 10 or 11 million want 
work but are unemployed. Since the census another million or two have lost 
their jobs. General Motors accumulates a surplus of 400 million dollars and 
while its president draws a salary of $535,000, discharges 30,000 men and this is 
only i sample. No more need be said to prove that the labor problem is not 
solved. 

The President says the national income for 1937 was 68 billion dollars. There 
are about 29 million families. This means an income of over $2,300 for each 
family upon equal distribution with 1 billion left over for the unmarried. More 
than half of these families never did get half of $2,300. Also an analysis of this 
income shows that it is almost a net income. All duplications are eliminated. 
What farmers and laborers pay out for taxes, telephones, transportation, electri- 
city and the like, is subtracted from their gross income and counted as the income 
of government and the corporations. Therefore, the total gross national income 
would be very much greater than 68 billion dollars, while the gross individual 
income of farmers is less than one-third of $2,300, of employed laborers less than 
one-half and of unemployed labor relief only. Since 75 or 80 percent of our 
people may be classed as farmers or laborers, and since 10 or 15 percent may be 
classed as small business most of which ultimately fails, it is every evident that 
big business takes the net national income. It not only takes the income but it 
takes the wealth increase and even confiscates a large part of the wealth already in 
existence and held by others. ‘This confiscation of the wealth of agriculture is 
proven beyond all doubt. 

How is this confiscation brought about? I have shown that wealth production 
in our whole history has been at the rate of less than 4 percent per year at the 
normal level of values or less than 2 percent with values at the bottom of the 
depression. The late Senator Howell and I made an extensive study and reached 
this conclusion. Warren and Pierson in their book “Prices’’ find the wealth 
increase for 65 years before the World War was 4.78 percent. From what has 
happened since the War most anybody will admit that the .78 percent has been 
knocked off and more too. If the wealth increase is only 4 percent than the aver- 
age possible dividend for all capital is only 4 percent. Upon this assumption 
capital gets all the wealth increase which it is not entitled to get. If one block of 
capital dips more than 4 percent out of the poo! other blocks must take less or 
nothing or even lose their principal. This last is what has happened to agriculture 
and also to unemployed labor because the right to work is a property right. A 
country with a 68 billion dollar income and only 130 million people owes a job 
to every man who will work. To divert this income to the salarics and bonuses 
of the kings of finance and to the dividends of giant corporations is to confiscate 
the property rights of the farmers and the unemployed. This has been done even 
by our benighted Supreme Court (now getting less henighted every day) which has 
held a fraction over 6 percent capital return to be a confiscation of corporate 
property because it was so low, and that in a country that produces only 4 percent 
upon all capital. 

To illvstrate we will estimate the national wealth last year at 300 billion dollars 
and the new wealth Poeueion at 12 billion dollars or 4 percent. ‘That 12 billion 
dollars represents all or net earnings and savings of every kind. All the rest of 
our income was used up in living and everybody has the right to live. For the 
Government, State or National, to set up a great corporation like the American 
Telephone and Telegraph Co. and give it the economic and legal power to earn 
and take a capital return of 9 percent and part of that upon a watered capital, 
is to confiscate the property rights of every farmer, laborer, and ordinary business- 
fas wie must pay these rates because the services are a necessity under a public 
ranchise. 

It is this corporate power exercised through speculative markets that has 
oppressed both farmers and laborers. Farm products are almost the only prod- 
ucts that have their prices fixed by speculative markets and in control of the 
buyers. Your hat, your coat, your shoes, your automobile, your farm plow, in 


FEDERAL LICENSING OF CORPORATIONS 755 


fact almost any industrial product you or the farmers buy, has its price fixed by 
the administrative action of a board of directors of a corporation. It has no 
competition except other boards figuring their cost of production and profits for 
price base by the same formula. The price thus fixed is substantially maintained. 
A surplus at the end of the season may sometimes remain but that is not analagous 
to the farmer’s exportable surplus. Its price may be reduced but that does not 
affect the great volume of sales already made. On the other hand the farmers 
exportable surplus is sold in a foreign speculative market in competition with all 
the world. ‘The price is fixed by that sale, cabled back to our exchanges in a few 
moments and fixes the price of his whole product at substantially the same leas 
the freight and expense of reaching the foreign market. It is the speculating 
buyers who control this market and the farmers have no voice in it. Naturally 
it is manipulated. against them. 

Industry, too, has its speculative market but not for its products. Its market 
is for securities—stocks and bonds, and it is controlled by the sellers. Its purpose 
ig to sell these securities to the public at high prices and to enhance the value of 
the underlying properties and their products. It is also naturally manipulated 
against the farmers and the public generally. These two giant speculative 
markets, thus controlled, would unbalance any economic system but when both 
are turned against agriculture they account for the devastating discrimination 
against the farmers as shown by their incomes even under the New Deal. It 
also shows that American business is organized upon the basis of what it antici- 
pates in speculation and not upon the basis of what it actually produces. This is 
an unsound basis and business can never be stablized upon such a foundation. 
It has utterly failed in the past and is doomed to failure in the future. In fact 
after the Government had spent 16 billion dollars to get out of the depression 
it climbed up from a depth of 51 to within 5 points of normal on January 1, 1937, 
and then tarned downward again to 12 points below by August, and many points 
stilllower now. From this it would seem that we have reached a state of perpetual 
depression. In the past we had room to climb out, to “go West and grow up with 
the country,” but that room is now filled. The old logic that depressions are 
inevitable and recoveries just as inevitable has gone forever. ‘There can be no 
substantial recovery until business is reorganized upon the basis of what it actually 

roduces, until its excess profits put the unemployed to work, and until agriculture 
is lifted up to the same economic level. 

Let us begin this reorganization with a farm and labor bill. Senator McAdoo 
and Congressman Eicher have introduced such a farm bill and let it be combined 
with the wage-and-hour bill Briefly, this bill directs the Secretary of Agriculture 
to estimate the total production of each crop as it comes toward maturity, then 
to estimate the percentage that will be for domestic consumption and for export 
to foreign countries. He has the machiuery all set up and does these things now. 
Next he will figure a 5-year average cost of production for each farm crop for the 
percentage consumed in the United States by the same rules used in industry with 
two exceptions. He will give the farmers labor cost at a similar rate, material 
cost the same, tax expense the same, depreciation of plant and equipment the 
same, but selling expense will be omitted entirely. If the Government fixes the 
price and enforces it by law that sells the farm products and no selling expense 
should be charged the consumers. The other exception is thé rate of capital return. 
It shall be only 4 percent or the average rate of wealth production. This is the 
first step for the organization of American business upon the basis of what it 
actually produces. ; 

This price fixing applies only to the percentage ‘for domestic consumption. 
What about the exportable percentage? ell, as each farmer brings in his crop 
he will be given a receipt for the export percentage. The dealer will turn this 
over to a Government export corporation. In this way all of the export per- 
centage of each crop will be put in the control of the Government as a sort of a 
commission man for the farmers. It will be removed from the domestic market 
and sold in the best foreign market to be found. All expenses of storage and 
handling will be taken out and the postmasters directed to redeem the receipts 
at what is realized net and without exponse to the United States Treasury. This 
is the only farm relie* bill ever offered that does not tax the Treasury. In the 
North and the West tle surpluses are all so small the farmers could afford to give 
them all to the Government and get no return if they were given the cost of pro- 
duction price for domestic consumption. 

The cotton surpluses are larger but the Secretary says this bill would give the 
cotton farmers 32 cents per pound for the domestic consumption so they can 
certainly afford to take the world price for the balance. Altogether this bill 
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would increase the farm income 6 or 7 billion dollars and give them a per capita 
about equal to the rest of the people and the prices upon the consumers would 
not be as high as the scarcity program upon anything but cotton. In fact a short 
time ago the price of corn was $1.40 per bushel because of acreage reduction and 
the draught but the farmers had little to sell and when the big crop came on it 
dropped to 40 cents and the farm iacome stayed down; $1 per bushel on a good 
crop would make the farmers prosperous and that is 40 cents less than the scarcity 
price. As to cotton raw material it is only a small fraction of the cost of the 
finished product and a high price to the farmer makes little difference to the con- 
sumer. There is a half pound of cotton in a $2 shirt and at 32 cents a pound the 
farmer would only get 16 cents. 

Since the State governments set up corporations with the economic power to 
fix their own prices and the Congress allows them to operate in interstate and 
foreign commerce, and/since they are all fixing their prices on the basis of cost of . 
production plus a great deal more than 4 percent profit, they can make no valid 
objection to the Government doing the same thing for the farmers at a 4 percent 
profit. As for the consumers, every Jabor organization in the country has en- 
dorsed the cost of production principle before the committees of Congress and in 
their own conventions. 

The last argument against the merits of such a bill is, that stable and adequate 
prices would cause overproduction and the whole plan would fall down of its 
own weight and leave the farmers worse off than ever. So far as the North and 
the West are concerned the big-surplus talk has always been a myth. From 1920 
to 1932 we exported 20 percent of our wheat, about 10 percent of pork products, 
1.3 percent of corn, 0.9 percent of oats and a positive shortage of beef products. 
These surpluses even the largest is less than the selling expenses of industrial 
products and since a fixed price would sell farm products at that price the farmers 
could afford tq give all these exportable surpluses to the Chinese. Besides, the 
President said in his Omaha speech that we were 45 million acres short of enough 
to feed our Reonie a class A diet and time and again he has said one-third of our 
people are ill fed, ill clothed, and ill housed. The Brookings Institution says we 
are 41 million acres short on foodstuffs. On March 16, 1934, the Agricultural 
Department itself through the Agricultural Adjustment Administration said we 
were 23 million acres short. In 1926 the National Industrial Conference Board 
made a complete and scientific survey of agricultural production and found that 
the per-capita acreage had declined from 13 in 1860 to 9 in 1920, the improved 
acreage since 1890, the land in crops since 1900, no increase of yield per acre 
since 1900, and that the per-capita production of the nine principal crops declined 
almost steadily since 1900 and of livestock about 30 percent since 1893. Since 
that report our acreage remains about the same on everything but cotton but 
population has increased 10 or 12 million and we have no new farm land. The 
report concludes: ‘The average farmer and his family under present conditions 
are working so hard, and the overhead charges for interest and taxes are so high, 
that stabilization or even moderate increases in prices would hardly be likely to 
stimulate any considerable general overexpansion of acreage or production.” 
This was said in 1926 when the gross farm income was almost 12 billion dollars. 
Last year it was less than 10, benefits and all. A 6 or 7 billion dollar increase in 
farm income is fully warranted. The A. A. A. parity and a little half-billion benefit 
payments are a sell out of the farmers not down the river, but up salt river. 

‘o this farm bill should be added labor’s minimum wage and hour bill. The 
two bills together will create many jobs and take up half of the unemployment, 
but there will still remain a large army of unemployed. Industry must employ 
this army but will never do it with its unlimited-profit motive. Again the Gov- 
ernment must act. 

Industry is operating under corporations created by State governments with 
unlimited-profit charters, and Congress permits them to operate in both interstate 
and foreign commerce. They have no divine right to unlimited-profit charters 
and Congress has full constitutional power over both interstate and foreign com- 
merce which covers 85 or 90 percent of their business. Congress should require 
them to take out Federal charters and should prescribe the terms of those charters. 
The vital provision should be a limit upon salaries and capital return. A creature 
- of the law should be for the service of all the people and not for a special privilege 
There is no reason in the world why great companies like Standard Oil, Inter- 
national Harvester, Telephone & Telegraph or General Motors should be set up 
by law and then permitted to tax the people with giant salaries and a profit 
greater than the rate of wealth which the people can produce. Senators Borah and 
*Mahoney have a Federal incorporation bill but it should be amended to regulate 
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salaries and limit capital return to the average rate of wealth production. It 
should also take the excess profits above this return rate into the Federal Treasury. 
This would create a giant fund big enough to keep all other labor employed upon 
permanent and valuable public works. The antitrust laws can then be repealed 
and since this limitation of profits would end monopoly and put our whole system 
upon a cooperative basis, There would no longer be By motive for big business to 
destroy little business, no objection to mergers or divisions of business when 
efficiency so demanded them, and the devastaing waste of competition would end. 
With the farmers getting a stable and remunerative price for their products, 
with all labor employed at adequate wages and with capital secure in a stable 
return and against unstable competition, there could be no overproduction and 
these prices and wages would distribute it in proper proportion to all our people. 
Under such a system thus organized we could speedily double our rate of wealth 
production and forever end the eternal gamble shown by Colonel Ayers’ chart. 
Three bills now in Congress would accomplish this—the McAdoo-Kicher farm 
bill, the Black-Connery labor bill, and the Borah-O’ Mahoney Federal incorpora- 
tion bill amended as here suggested. These three bills would reorganize the 
American economic system upon the conservative and sound basis of what is 
actually produced and would save all of capitalism that is entitled to be saved, 
and they would do justice to all. 

One question remains. Are they constitutional? They provide for fixing a 
minimum price for farm products, for fixing a minimuin price for labor and for 
fixing a maximum price for capital return, They also provide for the control o 
the exportable surpluses of perouleural products but there can be no questi 
as to the constitutionality of this provision. ‘The question of price fixing/An 
interstate or foreign commerce has been fully settled. The constitutionality of 
railroad rate fixing has been settled for a long time and the power extendéd to 
intrastate rates when they affected interstate commerce. The Court alyo sus- 
tained price fixing in the Guffey coal bill, There also remains one broad pfovision 
of the Constitution which has not vet been invoked in these cases—the ‘power to 
regulate the value of money. It has never been done specifically but the power 

‘to do it is in the Constitution and very specific. The devaluation of the gold 
dollar affected the value of money and many other laws have gone the same 
but they did not regulate it because the value of gold itself changes whatever 
may be the content of the dollar and this also affects the value of money alon 
with the legal provisions. There is only one way to fully regulate the value o 
money and that is to fix the prices of commodities and services in that money. 
These three bills do that for such a variety of items that they amount to a quite 
general regulation of the value of money. The regulation of the value of money 
knows no State lines and is the broadest economic power given to Congress by 
the Constitution of the United States. 

In spite of their constitutionality the financial royalists arise and say they are 
communism or facism. Well, the best thing among our American institutions 
is the public-school system. It is purely communistic up to the point where it 
becomes compulsory and there it may be called favism, but it is also the best 
Americanism we have. Our public-road system is also the purest communism 
except a few rugged individual toll-bridge nuisances which everybody wants 
eliminated. Our postal system, our public libraries, public parks, inland water- 
ways, Panama Canal, Boulder Dam, Reconstruction Finance Corporation, and 
some of the alphabetical New Deal are all communistic but they are also the high- 
est types of Americanism. Our Government is the best thing we have and he 
who believes in it doing things for the people and by the people is a better American 
than any red baiter that lives, 

Smith W. Brooxnarr, 


STATEMENT OF CHARLES BECK, FREDERICKSBURG, VA. 


Senator O’Manoney. For the sake of the record, please state your 
name. in 

Mr. Becx. My name is Charles E. Beck, Fredericksburg, Va. 

Senator O’Mauoney. What is your business? 

Mr. Beck. I am a baker, manager and part ever of three bakeries 
located at Waynesboro, Newport News, and Fredericksburg, Va. 

have been in the baking business all my life. Ihave recently been 
confronted with unfair-trade practices on the part of large baking 
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combinations engaged in interstate commerce which threaten my 
existence. I am without remedy in existing law. 

Senator O’Manoney. Is your company a corporation? 

Mr. Beck. Yes. 

Senator O’Manoney. What is the name of it? 

Mr. Becx. City Bakery, Inc., of Fredericksburg. 

Senator O’Manoney. A Virginia corporation? 

Mr. Becx. Yes. Do you want the other two? 

Senator O’Manoney. Yes. 

Mr. Beck. Virginia Valley Bakery, Inc., at Waynesboro, and 
Virginia City Bakery at Newport News. 

Senator O’Manoney. You may proceed. 

Mr. Brecx. Two large corporations with subsidiaries in New York 
are selling bread at almost 3 cents a loaf above the price the same 
corporations are selling bread in the State of Virginia, and if these 
tv.o large corporations are not losing money in Virginia their profits 
should show much more than they did. 

Senator O’Manoney. You say they are selling bread in New York 
at 3 cents a loaf highor than they soll it in Virginia? 

Mr. Beck. Yes. 

Senator O’Mauoney. In other words, they are competing with you 
in Virginia. 

Mr. Beck. Yes; practically the entire State of Virginia. 

Senator O’Manoney. Is that low price being offered only in your 
territory? 

Mr. Beck. In other States, I understand. 

Senator O’Manoney. So far as your experience goes? 

Mr. Brcx. Yes. 

Senator O’Manoney. In your territory it is in direct competition 
with you? 

Mr. Beck. Yes; and Richmond, Va. 

Senator O’Manoney. There is a different price for bread where 
your competition exists from that which they charge where there is 
no competition? 

Mr. Beck. That is right. 

; Saunier O’Manoney. Is there any difference in the weight of the 
oa ' 

Mr. Becx. Yes. There was about 6 ounces difference. Later 
they cut it to 4 ounces. 

donatar O’Manoney. Just make that clear, if you please. 

Mr. Becx. At first, about 6 months ago, they were giving 22 ounces 
for 8 cents wholesale. 

Senator O’Manuoney. A 22-ounce loaf was sold at wholesale for 
8 cents? 

Mr. Becx. Yes. 

Senator O’Mauoney. All right. 

Mr. Beck. And in Washington it is 16 ounces for 8 cents. 

Senator O’Manoney. They are selling 16 ounces in Washington 
for 8 cents? 

Mr. Beck. Yes. 

Senator O’Manoney. Is that the same corporation? 

Mr. Beck. The same corporation. 

Senator O’Manoney. That is a corporation operating in inter- 
state commerce, which sells for 8 cents in Virginia a loaf of bread 
weighing 22 ounces? 
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Mr. Breck. It is 20 now. 

Senator O’Mauoney. It was selling 22 ounces in Virginia, and in 
Washington it was selling for 8 cents a loaf that was 6 ounces lighter? 

Mr. Brck. Yes, 

Senator O’Manoney. And now you say, instead of 22 ounces, they 
are selling in Virginia a 20-ounce loaf? 

Mr. Becx. Yes. 

Senator O’Manoney. What is the explanation of that change, or 
do you know? 

Mr. Beck. We tried to get the matter straightened through the 
Federal Trade Commission 

Senator O’Manoney. What is the weight of the loaf being sold in 
Washiugton? 

Mr. Beck. Sixteon ounces. 

Senator O’Manongy. The difference between Virginia bread and 
Washington bread sold by the same corporation was 4 ounces? 

Mr, Beck. Yes. 

Senator O’Manoney. And the price is the same? 

Mr. Beck. Yes. 

Senator O’Manoney. Allright. Proceed. 

Mr. Beck. These unfair-trade practices are continually adding to 
the unemployment list as well as the reduction in wages. There is 
not a bakery in Virginia that is not losing money in the territory 
where these big corporations strike. The independent bakers in 
Virginia, with about 2,000 employees, will be crushed if something is 
not done. I am informed that this same practice is being carried out 
throughout other States in the Union. 

Senator O’Manoney. What do you sell your bread for? 

Mr. Beck. We were selling it at 16 until recently. 

Senator O’Manoney. Sixteen ounces? 

Mr. Bscx. Yes. 

Senator O’Manoney. [For 8 cents? 

Mr. Beck. Yes. 

Senator O’Manoney. You were selling in Virginia a 16-ounce loaf 
of bread for 8 cents, the same as the price of this bakery combination? 

Mr. Beck. Yes. 

Senator O’Maunonry. But when the bakery combination moved 
into your territory, instead of selling the same loaf it was selling in 
Washington, it increased the weight of the loaf? 

Mr. Beck. Yes. 

Senator O’Manomey. All right. 

Mr. Beck. I just returned from Florida where I found that one of 
the Jargest grocery chain outfits are getting 2 cents more for their 
bread throughout the South than they are in Virginia, and are paying 
lower wages. 

Senator O’Manoney. That is a grocery chain operating in inter- 
state commerce? 

Mr. Beck. Yes; they bake their own bread. 

Senator O’Manoney. Where do they bake it? 

Mr. Beck. Throughout the entire eon 
_ Senator O’Manoney. What do they sell the bread for in the South? 

Mr. Beck. Eight cents a pound. They sell their own product in 
their own stores. There is no wholesale price. 

Senator O’Manoney. No wholesale price? 
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Mr. Breck. They sell direct to the consumer. 

Senator O’Manonry. The consumer who is served by that chain 
store is receiving less for his money, then? 

Mr. Breck. They get a pound loaf for 8 cents down south. The 
same people are charging 6 cents a pound in our territory, 2 cents less. 

Senator O’Manongy. Two cents less than they charge where they 
do not have competition? 

Mr. Beck. Yes; and a lower wage scale. A large grocery chain 
with a bakery in Washington is selling their product manufactured in 
Washington at 2 cents less in Virginia than they are getting for their 
product in Washington. 

Senator O’Mauoney. Two cents less than they are selling it for 
in Washington? 

Mr. Breck. Yes. : 

Senator O’Manoney. They take the same product which they are 
selling to consumers in Washington at a given price, and after deliver- 
ne i to Virginia they sell it for 2 cents less? 

Mr. Beck. Yes. If large industries are allowed to carry on their 
unfair practices incorporated in States with generous corporation 
laws, where they organize powerful holding companies, and have their 
first-class accounting systems, they can tell early in the year whether 
their profits are running large. They pick districts or States where 
they are weak and undersell, disorganize, disrupt and play havoc in 
the States or districts, which gradually causes increased unemploy- 
ment, and if a careful survey is made it is my belief that the Govern- 
ment is actually losing 100 million dollars additional revenue. 

Senator O’Manoney, Do you know of any industries which have 
been stifled or closed out? 

Mr. Beck. Yes; in two States. 

Senator O’Manoney. All right. ; 

Mr. Becx. Why did Judge Soper in the district court of Baltimore 
enjoin the General Baking Co. from exercising direct or indirect con- 
trol of all or any part of the capital stock of the Continental Baking 
Co.? The Government, on the basis of the testimony submitted, 
rightfully feared the destruction of all affected independent bakeries 
by the proposed combine. Today the rapid growth of these two cor- 

rations has resulted in each being almost as large as both were 
in 1926. 

I am informed that the same monopolistic methods were pursued 
in the State of Oregon and the State of Washington, with the ev entual 
result that practically every independent baker was in financial straits. 
A State law was then passed prescribing fair business practices, with 
the result that today the public is getting a fair-sized loaf of quality 
bread, and the bakers are all making money. 

It is my opinion that this bill is capablo of doing as much for the 
people and the corporations of the United States as the State legisla- 
tion to which I have just referred. Unemployment resulting from 
’ unfair trade practices which stifles little business and restrains indi- 
vidual enterprises is the prime cause of the terrible recession from which 
America suffers today. I would like to ask why does Virginia, as well 
as some other States, have a milk control board to regulate the prices 
of milk, unless it was because the monopolies were gradually breaking 
down tho dairy farmers? ' 
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Senator O’Manoney. Have you made any representations to the 
Federal Trade Commission about these particular practices to which 
you refer? 

Mr. Beck. Yes. 

Senator O’Manoney. Does that complete your statement? 

Mr. Brcx. Yes. 

Senator O’Manoney. Thank you very much. 

I am going to insert in the record a letter which I received, dated 
January 4, 1938, from Mr. Joseph A. Hill, chief statistician of the- 
Division of Statistical Research, Bureau of the Census. 

This letter shows that the total number of establishments, both 
corporate and individual, operating in the United States since 1904 
was 216,108. Of that number 51,097 or 23 percent were under cor- 
porate ownership or control. In 1929, 25 years later, the total number 
of establishments had decreased to 210,959, of which 101,815 were under 
corporate ownership or control; that is to say, 48.3 percent. In other 
words, the proportion of corporate control increased from 23.6 percent 
in 1904 to 48.3 percent in 1929, while the total number of establish- 
ments decreased by something more than 5,000. ; 

In the same period the number of wage earners in all the establish- 
ments increased from 5,468,000 to 8,838,000, while the number of wage 
earners of the establishments under corporate ownership or control 
increased from 3,862,000 to 7,945,000. In other words, in 1904, 70.6 
yercent of all employees or all wage earners in manufacturing estab- 
Fhinants were employed by corporations. In 1929 that proportion 
had arisen to 89.9 percent. 

The value of the products of all manufacturing establishments . 
amounted to $14,794,000,000 in 1904, and to $70,435,000,000 in 1929. 
In 1904, of that total of $14,794,000,000, $10,904,000,000 or 73.3 per-- 
cent were produced by corporations. In 1929 the corporations pro- 
duced $64,901,000,000 of the total $70,435,000,000, or 92.1 percent. 
This shows the steady drift toward corporate control of the entire - 
manufacturing industry of the United States, and shows also the 
steady concentration ef manufacturing industries in corporate hands 
and the gradual reduction of the number of separate establishments. 

(The document referred to is here set forth in full, as follows:) 


i JANUARY 5, 1938. 
Hon. Josgrx C, O’Manoney, 
United States Senate, 
Washington, D. C. 

My Dear Senator. I believe that the enclosed material will supply at least . 
in part the kind of information you desire as indicated by your recent telephone 
call. 

The movement of population from rural to urban areas is indicated by the 
table on page 2 of the enclosed article on “Growth of Urban Population in the 
United States of America.’’ In the period of 50 years from 1880 to 1930 the 
population living in cities of over 100,000 increased from 12.4 percent of the total . 
population of the United States to 29.6 percent, and the population living in 
cities of 25,000 and over in the same period increased from 17.2 percent of the 
He to aah percent, while the rural population declined from 71.4 percent to . 

.8 percent. : 

The table and diagram on page 6 show the striking change that has taken 
place in recent years in the occupational distribution of gainful workers. The 
figures are derived mainly from the occupation statistics of the census of popula- 
tion. The percentage of gainful workers engaged in secouliial pursuits de- . 
creased from 29.4 percent in 1880 to 22.0 in 1930, while the percentage in manu- 
facturing and construction increased from 25.6 to 30.9. Still more striking is the 
increase in the percentage shown from transportation and trade, from 12.2 to . 
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28.6. Under separate cover I am sending you a copy of Occupation Statistics— 
United States Summary. This will show you, if you are interested, what occupa- 
tions are included under each of the four divisions of table 2. 

The growth or development of corporate ownership or control in the manufac- 
turing industries is indicated by the enclosed typewritten table. This covers a 
period of 25 years, from 1€04 to 1929, comparable figures not being available for 
the years prior to 1904. I am unable to supply any similar figures for other di- 
visions of industry or for a'l industries combined. But I enclose as a matter of 
interest a typewritten table showing for t year only (1929) the extent to which 
retail and wholesale distribution is under the ownership or control of corporations, 
No comparative figures are available for earlier years as the 1929 census of dis- 
tribution taken in 1930 was the first census of the kind ever taken. 

; Trusting that the statistics herewith supplied will be of use for your purpose, 
am 
Very truly yours, 
od Josern A. Ht, 


Chief Statistician, Division of Statistical Research. 


CENSUS OF MANUFACTURES: PROPORTION OF THE TOTAL NUMBER OF ESTABLISH- 
MENTS, TOTAL NUMBER OF WAGE EARNERS, AND TOTAL VALUE OF PRODUCTS 
REPORTED FOR ESTABLISHMENTS UNDER CORPORATE OWNERSHIP OR CONTROL 


The table shows that in 1929 the establishments under corporate ownership or 
control constituted 48.3 percent of the total number of establishments in manu- 
facturing industries, employed 89.9 percent of the total number of wage earners, 
and produced 92.1 percent of the total value of products. The corresponding 
percentages in 1904 were respectively 23.6, 70.6, and 73.7. 


Under corporate ow ner- 
ship or contro} 
Total 
Por- 
Number or value cent 
Number of establishments: 
1929, 101, 815 48,3 
91,517 31.5 
78, 152 23.3 
69, 501 25.9 
51,007 23.6 
7, O45, 478 89.9 
7, 875, 132 86.6 
5, 649, 891 80.3 
5, 002, 39: 75.6 
3, 862, 698 70.6 
$64, 901, 000, 000 92.1 
, 744, 000, 000 87.7 
, 183, 000, 000 83. 2 
WO 2 stan ides rie eee sence ce sowcst dscns sande seb acsaacacsse , 672, 000,000 | $16,341, 000, 000 79.0 
1008 Jose si Se owcless see sieae ioe ss ent asessecasanneanss $14, 794, 000, 000 | $10, 904, 000, 000 73.7 


Census of Distribution, 1929—Proportion of total number of stores or establish- 
ments, total employees, total pay roll (salaries and wages), and total net sales 
reported for establishments under corporate ownership or control 


Under corporate owner- 
ship or control 


Total 

Number Percent 

Retail distribution: : 
Number of stores... 1, 543, 158 243, 344 15.8 
Number of employces. 3, 833, 681 2, 103, 000 54.9 
Total pay roll......... $5, 189, 669, 960 $3, 090, 502, 773 69.6 
OC GAleS 2. 2s eck ettccscl eet i ccs ecacsceceseescsse $19, 114,653, 269 | $23, 689, 439, 809 48.2 

Wholesale distribution: 

Number of establishments............---..------------- 169, 702 80, 266 52.6 
Number of employees............2---0-2-02--sceeee eee SE 1, 605, 042 1, 286, 848 80.2 
Salaries and wageS....-.-....2.- 222-022 nen e anne ee eee ee ee $33, 010, 129, 535 $2, 574, 355, G94 85.5 
Net sales.......... Uesesivacdele caasesececcsescseeecdansse $69, 291, 547,604 | $51,416, 048, 811 74.2 
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Senator O’Manoney. The hearings are closed. 
(Whereupon; at 3:30 p. m., on Thursday, Mar. 24, 1925, the hear- 
ings were closed.) 


SuppLEMENTARY REMARKS OF CATHARINE Curtis, NATIONAL DIRECTOR, WOMEN 
Investors IN AMERICA, INc., NEw York City, N. Y. 


In accordance with the privilege extended me by Senator O’Mahoney on the 
occasion of my appearance before the Senate Judiciary subcommittee on March 
22, 1 herewith submit, for the information and guidaties of the committee, addi- 
* tional data in relation to the question of Federal licensing of industry. 

In my remarks before this committce on the above date, I said, in speaking for 
the organization which I represent, ‘‘We urge you to name a capable nonpartisan 
fact-finding committee to study these various laws and their effect upon our indus- 
trial and economic life in order to determine what ones (acts of Congress) are 
retarding the economic machinery, then repeal them” (p. 776, typewritten tran- 
script of the hearings). 

‘ T'wish to point out that, in the course of the hearings conducted by this commit- 
tee since January of 1937, certain studies of alleged “bigness” have been referred 
to repeatedly as authoritative proof of that “bigness” and the need for its control 
by the Federal Government. 

We believe, from an examination of these cited authorities, that they have 
been given too ready an acceptance without proper study and analysis. We are 
convinced that they contain certain statistical and other vagaries, some of which 
we herewith set forth, which raise considerable doubt as to their reliability, and 
possibly establish that they no longer can be accepted as completely factual and 
authoritative and therefore should not be considered as establishing proof of 
either bigness or monopoly. 

We further contend that, in view of this, for the Congress now to take any action 
along the lines contemplated in this proposed legislation without proper impartial 
research and study on its part, would be to perpetarate a gross injustice on the 
investors of the Nation. 

In my remarks before the committee I referred to certain statements made to 
the committee on March 10 by Mr. Willis J. Ballinger when he appeared as a wit- 
ness favoring such action as this measure contemplates. I wish now to call your 
attention to two additional statements of this witness: 

1. “Five percent of retail establishments do 45 percent of retail business” (p. 
297, typewritten transcript of the hearings): 

We believe this statement to be entirely misleading, in the light of additional 
facts, as an index of monopoly. According to by bah of the United States 
Department of Commerce, this 5 percent quoted by Mr. Ballinger represents more 
than 77,000 stores. We cannot accept that business in the hands of 77,000 
concerns is a monopoly. 

2. “In meat packing, two companies have 50 percent of United States produc- 
tion” (p. 229, typewritten transcript of the hearings). 

We contend that the above statement cannot be considered as even technically 
correct. Official data prepared for the pro sed N. R. A. meat-packing codes 
reveals that it took the handlings of all the big packing companies to encompass 
50 percent of the total slaughter. 

This witness follows the procedure of other witnesses in seeking to support his 
claim of commercial bigness by citing the book the Modern Corporation and 
Hone Property, written by A. A. Berle, Jr., and Gardiner Means and published 
in ; 

Wherever the ery of monopoly is raised today, one usually hears this book 
cited as authoritative proof of alleged monopoly. After a study of it, and other 
available accepted date, we cannot accept it as authoritative, nor do we believe 
the committee should so consider it. ‘ 

The most widely cited quotation from this book is that ‘49 percent of all cor- 
porate wealth is controlled by the 200 largest corporations.” 

A study of the statistics advanced by the authors in support of this statement 
reveals that— 

1. It-is based upon the gross assets of these companies which is rather mis- 
leading and involves a tremendous amount of duplication. Apparently deriving 
their figures from income-tax reports, the authors failed to avoid the double 
counting of gross assets listed in the returns of the companies selected, together 
with those of subsidiary companies. Squeezing out of these watered figures 
by eliminating this duplication would reduce the quoted figures considerably. 


121861—-38—pt. 427 
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2. Prof. W. L. Crum, of Harvard University, in discussing this book in an 
article in the American Economic Review for March 1934 (pp. 70 to 77), further 
points out that the authors, in selecting the alleged 200 largest corporations, did 
not consider only commercial corporations. They included railroads and other 
public utilities, all of which have been under extreme Federal and other public 
regulation for many years. Professor Crum states that, if these noncommercial 
corporations are removed from the list quoted by the authors, it reduces this 
alleged control of corporate wealth from 49 to 30 percent. 

ence the statement of the authors as to 200 corporations controlling 49 percent 
of corporate wealth cannot be accepted as applying to commercial corporations 
which this bill seeks to control. e believe that if the “water” of uplicated 
assets and of noncommerical corporations was squeezed out of these figures, it 
would reduce them to about 15 percent, or a figure comparable to that now 
admitted as representing Government owned or controlled operations in the 
utilities field. 

In addition, no consideration is given to the fact that millions of stockholders 
own the assets of these corporations. 

These authors, as cited by various witnesses, also contend that the “big corpo- 
rations” have grown more rapidly than the medium-sized ones. 

Again we contend that more widely accepted statistics prove to the contrary. 

pu cxetalnntion of the data used by the authors to support this contention 
reveals— 

1. In computing “gross assets” of large corporations, they used valuations of a 
period when, as everyone knows, prices of all stocks and bonds were in the process 
of great inflation. 

2. In “estimating” the ‘gross assets’ of medium-sized corporations, they use 
their own specially designed system, which considers neither values during an 
inflated period nor securities held by the medium-sized corporations in other 
companies. ‘ 

In other words, it seems apparent that they underestimate the growth of the 
medium-sized and compare this result with their overestimate of the “giants.” 

In considering the income of the alleged “giants,” these authors again employ 
methods we do not believe should be accepted as factual or authoritative: 

1. Basing the income estimates upon the decade of the twenties, they do not use 
the same list of “giants” throughout the entire period. ‘There is always a mor- 
tality among the large corporations 4s well as among others. 

2. Taree corporations do not always continue to go “up hill” in income. The 
records show that many went “down hill.” 

Inspection of this work shows the authors weeded out those companies with 
declining incomes during the period, substituting in their place companies whose 
incomes were rising. e believe this tends to develop a distorted and nonfactual 
picture and the conclusion reached by such methods should not be accepted as 
authoritative. 

Another “authority” cited by proponents of this legislation is How Profitable 
Is Big Business? published in 1937 by the Twentieth venture Fund. This 
publication also refers to the Berle-Means book, and is advanced by proponents 
as proof of the reliability of the latter publication. 

careful study of this Twentieth Century Fund publication reveals that it also 
fails to consider this vitally important fact, to wit, that the rate of mortality 
among the large concerns has been greater than that of the rank and file. This 
fact which both Berle and Means and the Twentieth Century Fund disregarded is 
based upon statistics relative to business provided by Dun & Bradstreet, and 
we believe establishes the unreliability of the Berle-Means statement that indus- 
trial concentration is increasing and on the way to gobbling up all industry. ~ 

Reference has been repeatedly made by proponents of this bill to the fact that 
banking is under Federal control, and that many of the fears now being raised by 
opponents of this legislation were raised 74 years ago by opponents of Federal 
control of banking. 

I wish to reiterate my statement made before the committee, to wit, that 
Federal control of banking has aided, not retarded, monopoly in that field. In 
addition to the reference to Mr. Balligner’s statement previously made by me 
(p. 769, typewritten transcript of the hearings), I call attention to the testimony 
of Mr. John P. Frey of the American Federation of Labor before another subcom- 
mittee of the Senate Judiciary Committee on January 27 and again on January 31, 
1933, during hearings on the wages-and-hours bill. I refer to his remarks a4 
recorded in the printed record of those hearings on pages 439 to 452 as additional 
proof that Federal control in the banking field has aided, not retarded, monopoly. 
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As additional proof of this contention, I also refer the committee to another 
publication of the Twentieth Century Fund, to wit, Big Business, Its Growth, 
and Its Place, also published in 1937—but preceding the one now cited by pro- 
ponents of this measure as sustaining the Berle-Means book. Attention is called 
to the following paragraphs from this publication: 

“During the next 11 years, 1921-31, inclusive, there were 5,094 bank mergers 
involving 9,538 banks. As a result, 5,137 institutions ceased to exist. ut 
instead of an increase in the number of new smal! banks to offset this tendency 
toward concentration—as during the first two decades of the century—8,036 
banks were permancntly closed subsequent to failure and only about 3,000 new 
ones were established. This net decline of more than 5,000, plus the decrease of 
5,094 banks through merger and consolidation, accounts for about 10,000 of the 
a of approximately 10,500 banks between early 1¢ 71 and the end of 1931” 

de . 

: “In number they remained insignificant, but their share of the total assets of 
all national banks rose from slightly more than one-fourth to not much less than 
one-half’? (p. 89). 

I believe that after considering all these facts it must be admitted the fears of 
former legislators, cited by Senator O’Mahoney on page 7438 of the typewritten 
transcript of these hearings, were well-founded. Indeed, there are many who 
will admit that the New England hillsides have lost their farms as the Senator 
from Vermont prophesied, and if Representative Brooks were alive today, he 
undoubtedly would see evidence of the banking concentration he feared would be 
produced by the National Bank Act of 1864. 

I do not deem it necessary to review present-day legislation that has added to 
this concentration of Federal control during the past few years. I believe that 
meinbers of this committee are only too familiar with it. Suffice it to say that 
Government records reveal the sharpest decrease in the number of banks in our 
_ history occurred during the year 1933. 

In speaking of estimated national wealth, ex-Senator Smith W. Brookhart 
said: “By the way, Senator, while I think of it, when 1932 came around, it was 
time for the Government or the Census Bureau to again estimate the national 
wealth, and they did not do it. They cut it out, because it looked so awfully 
pad cee they did not want it done’ (pp. 828-29, typewritten transcript of the 

earings). : 

We wish to call attention to reports of the Bureau of the Census, United States 
Department of Commerce, beginning with the report for the year 1933 and for 
ensuing years. Examination of those reports reveals: 

1. The census of national wealth for the year 1932, was started early in that 
year. 

2. Work on that Detail census was dropped late in 1933. : 
He further stated, “I think this committee ought to have the Census Bureau 
estimate that wealth for 1932, and then they will be ready again in 1942. It is 

important for you to have that information”’ (p. 829, id.). 

We are in complete accord with his recommendation, that the 1932 census 
should be completed. 

However, his statement as to the dropping of this work “because it looked so 
awfully bad they did not want it done,” causes deep concern. May this be 
taken as proof of a newly instituted and heretofore unrevealed Government 
practice—the deliberate suppression of statistical data and information by the 
Government because it looks ‘‘so awfully bad?”’ 

It would seem that the statement of this witness should arouse great interest in 
the minds of the entire Senate and result in an immediate investigation to deter- 
mine whether this and other suppressions of fact actually is being carried out. 

In closing our remarks, I wish again to refer to Senator Brookhart’s testimony 
by calling particular attention to the chart of Col. Leonard P. Ayres which he 
submitted for the information of the committee. 

Senator Brookhart called attention to the fact the greatest and most prolonged 
depression ever experienced by this country, is graphically ect forth on the Colonel 
Ayres chart covering the years 1930-37. 

We offer this portion of Colonel Ayres’ chart as conclusive evidence that the 
prolongation of this eee encompasses the years during which there has 

een more Government legislation passed which has provided for more investiga- 
tion, intimation, regulation, and control of and more competition with industry 
by Government than at any other period during our entire history. 

All of this, we contend, has acted as brakes upon the normal functioning of our 
capitalistic system—the repression of the normal laws of that system and the 
resultant extension of the depressed period as noted in the chart. 
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History establishes that new industries have led us out of past depressions. 

How can new industries be developed if businessmen are forced to give more 
and more of their time in defending their activities against Government attack-— 
in settling disputes—in analyzing recently passed or newly considered legislation 
relating to them—and in paying more and more taxes to Government for use in 
its steadily increasing nonproductive activities? : 

Three important facts are essential in promoting industrial development. They 
are (1) inventive genius, (2) mechanical ability, and (3) surplus capital. 

As yet, no legislative means has been discovered to abolish the first and second 
ef these. But we do feel that the third is being seriously affected by present-day 
legislative and governmental activities. 

Neither inventive genius nor mechanical ability can, of themselves, bring a 
new industry into life without the assistance of surplus capital. That surplus 
capital is the result of the savings of the people and the “excess profits” of industry. 

e believe this committee is familiar with laws recently passed that limit the 
possibility of creating new industries from the ‘excess profits” of industry. 

In addition to all this, how can new industries obtain finance if the investors 
of the country continue their unwillingness to invest their savings in new enter- 
prise because of fear and realization of the existing chaotic situation? 

Remove the brakes from our capitalistic system and it will once more function 
efficiently for our people as it has in the past. To do this, we again recommend: 

Investigate the acts of Congregs and Government to uncover those brakes— 
then remove them. a 


APPENDIX 


FEDERAL TRADE COMMISSION, 
Washington, April 14, 1988. 
Mr. Donatp Morgan, 
Clerk, Senate Judiciary Committee, 
United States Capitol, Washington, D. C. 

Dear Mr. Moraan: Attached are the charts requested by Senator Warren G. 
Austin of all corporations in the United States with assets of $50,000,000 or more 
taken from Poor's and Moody’s, industrials, railroads, public utilities, and fiscal 
pact 1937. 

note in the remarks of Senator Austin, when I was before the committee,‘that 
he requested the names of all corporations with assets or capitalization fof 
$50,000,000 or more. I stated in my remarks that corporations with assets of 
$50,000,000 or more were regarded by Burley and Means as small corporations 
as corporations go in the United States. I assumed, therefore, that a repen on all 
corporations with assets, as distinguished from capitalization, of $50,000,000jor 
more will be satisfactory to the Senator. 

Sincerely yours, 
Wits J. BALLINGER, 
Economic Adviser to the Commission. 
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Domestic financial corporations with total assets of $50,000,000 and over 
[Poor’s fiscal volume, 1937] 


Who! 
Name of corporation Gross assets ahs dies busi- | State otal be fot, ae Principal Pisce of busi-} holding 
City National Bank & Trust Co. of Chicago....__.... $136, 070,440 | Banking and | Dlinois........ Chicago, Dil. .-.---. 2. Yesecsi<3. 
Corn Exchange Bank Trust Co... _.----------------- 360, 261, 824 |.___- d0..-------- New York.... }New York, N. ¥......|..- O.nannne 
United States Trust Co. of New York..........-...... 110, 114, 765 j..-.. C; | eee Ree do........-| Apr. 12, 1853 }..... WO iccesccosasscces No....-.-- 
The he Commercial National Bank & Trust Co. of New | 116,078,515 j._._. C+ | ana (ERY d0......2.4 - -2,1028 }____do.. nn |e PO. 
Central Penn National Bank of Pniladelphia......._.. 70, 830, 925 |.....d0.....-.....| Philadelphia. .{{ 200?--se-ecer~ 
ae Equitable Trust Co. of New York.........-.--.-- 57,000, 201 |._...do.-.-. 2... 
he Farmers & Merchants National Bank_.......__-. = ar ae -+-~-d0.....-...-.] California..... 
Corn Exchange National Bank & Trust Co_........--| 128,317,978 |.....do...........|....-do-...-....] Aug. 28,1858 |__...do...-...---222 
Crocker National erg of San Francisco.........] 148, 575, 498 
The First National Bank of Denver. .......---........ 674, 53 canbe CM foaos 
a ees 2 alors rule (national association) .......... Ca Bea Ia do....-.- 


oe were ww ewee nen crnwoune 


B 
The First National Bank of Birmingham 
The First National Bank of St. Louis...... 
The Northern Trust 


jank--..-.--..----| 97, 105,881 |""~"do....-..---- 
38, 028, 603 


May 30, 1863 
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Central Hanover Bank & Trust Co................--.-] 970,309,438 [_.___. do....--.-.-. New York. ... 
The Fifth Avenue nae of New York. (sa See 
Security Trust Co. of Rochester.........-...-..-.---.- 134, 377, do. ae | 


Bank of New York & Trust Co_.._._. 


The National Bank of Commerce in é 
G ty Trust New York... 
gan. 
New York. 
New Jersey. 


New York. ---[ 3 
a 


The New York Trust Co........-2..-.---..--------ae- 
The First National Bank... 


June 18,1918 
sh Il, 1875 


New York, N. Y...... Yes... 


New York, N. Y. 
Mempbis, Tenn__....|.... 
Chi 


Memphis- Tenn.._.... 
Providence, R. I_..... 
Brooklyn, N. Y 
Tulsa, Okla. 
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Domestic financial corporations with total assets of $50,000,000 and over—Continucd 
se 


Name of corporation 


Tho Union Trust Co. of Pittsburgh 
The Merchants } fonal B: 


Citizens National Trust & Savings Bank of Los An- 
South Texas Commercial National Bank of Houston... 


The Continental Bank & Trust Co. of New York...... 
Seattle-First National Bank...........-.-.--.------.2- 


rs Trust Co. 
Copal Tlinois National Bank 


Chi 
The Ft Fist National Bank & Trust Co. of Oklahoma 


Whether 
Nature of busi- | State of incor- | Date of incor- cannes Pisce of busi-| holding 
Gross assets ness poration poration | company Remarks 
or not 
$59, 878, 756 an and | Rhode Island.| 1867.......... Providence, R. Y_.....] Yes....-.. 
rust. 
57, 101, 426 j....-: G0 fecsesccscfesece C: (a Dec. 22, 1933 |-..-. sf ee ee eee No.223s222 Controlled by Rhode 
‘ospital 
National Bank. 
165, 559, 820 New Jersey... ¥eb: 14, 1887 | Newark, N. J......-..1-.. do...... 
790, 1 Pennsylvania.| 1846....---..- ee his, Pa...... Yes..-.... 
61, 864, 871 Kew: 1, 1937 |} Albany, N. Y......... NO. cn wncce 

167, 767, 835 1890......-... Cleveland, Ohio......}... do...... 

380, 894, 875 June 13,1902 | Pittsburgh, Pa........}... do_..... Controlled by Union 
Trust Co. of Pitts- 
burgh. 

386, 912, 784 Oct. 28, 1889 

, 026, 993 Mar. 18, 1931 
64, 391, 214 Apr. 25, 1933 
123, 343, 149 Feb. 4, 1901 d, Oreg... 
act iven....| New York, N. Y......| Nou... “ 
\ 550, 338, 618 waciaaea Philadelphia, Pa...-..|--. do...-.. 
75, 838, 694 oS , 1889 | Seattle, Wash.........]... do...... Controlled by Ma- 
une Bancorpora- 
on. 

125, 811, 877 |..... do.-..-.-.--. California.....} Oct. 6,1890 | Los Angeles, Calif.....|...do...... 

Texas......... Mar. 2,1912 | Houston, Tex.........|.-. do.._- 2. 
New York....) Aug. 1,1870 | New York, N. Y....../... do...... 
Washington...) Dec. 28, 1935 ttle, Wash......... Yes....... 
New York....| May 31,1865 |] Albany, N. Y.......-. NOz. s0snes. 
Kentucky.....} 1863.......... Louisv:! BY cccce25- 1 affiliate. . 
California.....| July 3, 1920 | San Francisco, Calif...) No........ 
Tlinols._...... June 20,1928 | Chicago, Ml....-......]... do....-. 
Tennessee.....| 1883..---.-.-- Nashville, Tenn......|... do...... 
Michigan..... Jan. —,1936 | Detroit, Mich.........|... GOsnccas. 
California_.... Nov. 12,1920 | Los Angeles, Calif.....| Yes...-... 
Ohio.......... ec. —,1923 | Toledo, Ohio.......... No..---.-. 
eaalenses! do_.....-.} 1894..........| Cleveland, Ohio.......]...do.._... 
New York....| Oct. —, 1915| New York, N. Y......| Yes....2.. 
ois.....-..| Mar. 18, 1920 Chicago, Tl_.......-../2- do...... 
Oklshoma....| 1889.......... Oklahoma City, Okla.| No........ 


OLd 
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The Anelo California National Bank of San Francisco..) 234, 440, 542 SanFrancisco, Calif. ..|...do._.... 
The Fifth-Third Union Trust Co........-.......--.... Cincinnati, Ohio......|... do....-- 
The Phuladel pila National Bank... 864. -< caescs Philadelphia, Pa......}... do...... 
Mississi pt alley Trost Co..............---.--------- 105, 258, 720 Mar. St. Louis, Mo._.......|_.- do-.... 
The Publ ic Natfonal Bank & Trust Co. of New York..| 176,481,316 di Eas New York, N. Y......]..- do....-- 
The. Trust Co. of New Jersey.._....-...--------------- 62, 128, 373 Jersey City, N.J.-..|- do.....- 
Los Angeles, Calil.....| Yes....... 
Minneapolis, Minn.../... 005~u0ee 

The First Bational Bank of St. Paul--_. St. Paul, Minn. ......| Nov... 222. Controlled by First 


Bank Stock Cor 


poration. 
First National Bank & Trust Co. of Minneapolis....°.] 160, 611, 500 Jan. 12,1865 | Minneapolis, Minn Do. 
Northwest Bancorporation........-..-..-.------------ 438, 637, 521 Jan. 24,1929 |... do.. 
Northwestern National Bank & Trust Co. of Minne- | 134,034, 47 |....- (: (ee ar Minnesota....| Jan. 2, 1934 |... _- do. . : Controlled byNorth- 
apolis. ve Bancorpora- 
ion. 
The First-Mechanics National Bank of Trenton.....-. 53, 946, 981 }_.... dO. = 2222-22: New Jersey...j July 3, 1928 | Trenton, N. J.........]..- do 
Lincoln-Alliance Bank & Trust Co.....-.....---.----- 81, 553, 632 j....- Oe csenscce. New York....| Dec. 1,1920 | Rochester, N. Y_.....]... 
Bankers Trust Co......--.------------- 7 New York, N. Y. 
Wells Fargo Bank & Union Trust Co.. San Francisco, Calif... 
Tho National City Bank of Cleveland_. Cleveland, Ohio......]... 
The Ohio National Bank. poems, Ohio......]... Do. 
Republic National Bank Dallas, Tex........... 
Marine Midland Corporation Jersey "City, N R 
Marine Midland Trust Co. of New York.... 28, New York, N. ¥ Do. 
The Marine Trust Co. of li di di Buffalo, NU Yolo |o2 To. 
Union Trust Co. of Rochester. ..........-- 52, 638, 826 d do. Rochester, N. Y...... Do. 
The New England Trust Co-_-........---------------- 203, 229, 967 }....- G0. -s2205- Massachusetts! Apr. 22, 1869 | Boston, Mass......... No. 
The National City Bank of New York.-........--...-j1, 904, 799, 797 |.....do.-.......- New York....} 1865.......... New York, N. Y. 
City Bank-Farmers Trust Co.......2.---------eeee-e-} 132, 118, 483 |__.do.. 22. f..- dO... July 1,1929 | Brooklyn, N. Y.......].....----..- Affiliated with the 
: National City 
, Bank of New York. 
The San Francisco Bank............- 171, 747, 451 Dec. 31, 1924 | San Francisco, Calif..| No........ 
The Philadelphia Saving Fund Societ 364, 857, 365 Feb. 25,1819 | Philadelphia, Pa......]... do. ..... 
Savings Bank t Co... 138, 370, 769 Sept. 6, 1933 | New York, N. Y......]... do. ..... 
Peoples-Pittsburgh Trust C. 111, 0U5, 904 Dec. 31, 1930 Pittsburgh, POs cscc sce ]oecdOs ees 56 
First, National Bank of Pittsburgh 137, 090, 019 Jan. 18, 1918 |._...do.....---.-.-..--1- iseecceuces AfPlisted with Peo- 
Po ee 
Transamerica Corporation..........2---2.-sscesseneee 205, 209, 082 |.....do..........] Delaware.....| Oct. 11, 1928 — Francisco, cat, VOSrcccccs 
ew Yor! 
Bank of America National Trust & Savings Associa- |1, 430, 337, 201 }..... (| eee California.....| Mar. 1,1927 | San Francisco, Calif., |..-do...... Controlled by Peo- 
tion. Los Angeles, Calif. les + Pittsburgh 
Furst National Bank. ......2.....-.2--.--eeeeecneennee 94, 584, 420 j_.... d0--s5-52<52 Oregon...... -} Sept. 8, 1865 | Portland, Oreg........|..- do. ..... Controlled by Trans- 
aa ‘orpora- 
on. 
Wisconsin Bankshares Corporation..........---------- 305, 087, 885 |._..- do.....-.--.} Wisconsin.....} Dec. 10, 1629 Milwaukee, Wis......|... do... 
First Wisconsin National Bank...-........--..----.-- 224, 485, 848 |... -. (+ [ RC ane] eae » ', SeeReCEE Jaly 1, 1939 |..... 0s 225 vawiccccoscn Nowweccce2 Controlled b: 
consin Ban! 
Corporation. 
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Domestie financial corporations with total assets of $50,000,000 and over—Continued 


Whether 
Nature of busi- | State of incor- | Date of incor- hol 
Name of corporation Gross assets os poration poration Posten Remarks 


New York.... New York, N. Y-..... Ves.52-5: Subsidaries inactive. 


State Etreet Investment Corporation......-...-----.-- 1928 -ccpsceces) Boston Mass...------ ---d0...... 


Lehman C a 73,065, 128 |... do_...----..| Delaware. .__. : New York, NY ----| No------ 
Solvay American Investinent Corporation.....-....... 67, 551, 146 i Lope de . 
SiScecesal ccs! Onsccee 


Old Colony Trust Associates. ...--.-...-----..-.------| 116,816, 699 |.....do.._.._....| Massachusetts | 1928.......... 
American General Corporation. 59, 036, 505 |...-.do....-.22.. Delaware. .... . Jersey mn Paass Ni Jiccccleas! do...... 
Tncorporated Investors... 2... 2e- eee ene e nnn nnene een ne Cn . Boston, aS8..-.0.o- No....--.- 


Insull Utility Investments, Inc-.-.. 342 |...-.d0..--.------} Mlinois........| Dec. 27,1928 | Chicago, l_..-.......|... 
Atlas Corporation._........--.-.-- aie WOre..... e Sbiceso, Nl. N. J... 
412 . New York, N. Y. 


aneneee 


Co 339 0. Indians. 
Matuai Benefit Life Insurance Co. New Jersey...) Jan. 31,1845 | Newark, N. J_..-...-. 
Fire vacates 237 () Connecticut...) June 4,1869 | Hartford, Conn.....-. 
American Insurance New York..../ Mar. —, 1872 | New York, N.Y. 
The Life Insurance Co. of Virginia Swalecdueeccaceccecs 88, 905, 772 Virginia_......] Mar. 21,1871 | Richmond, Va_....... 
New York T.ife Insurance Co. New York..../ 1849.......... New York, N. Y-.-.--]--- do..-.... 
ohn Han Massachusetts. Boston, Mass. 


Ni 
Kansas City Life Insurance Co 101, 636, 
The Equitable Life Assurance Society of the United |1, 996, 722, 365 


States. 
Metropolitan Life Insurance Co.........-------------- 


Massachusetts Mutual Life Tnsarance Co 
The Connecticut Mutual Life Insurance Co 


Connecticut General Life Insurance Co. 


CLL 
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The Guardian Life Insurance oe of America. 


Fidelity Mctual Life Insuran 


Provident Mutual Life Insurance 
Reliance Life Insurance Co. of Pittsburgh 


awe ewww eee we nw ewe semen seen meee weeene 


ice Co 
General American Life Insurance Co.. 


State Mutual Life Assurance C 


Pacific Mutual Life Insurance Co 
Discount Corporation of New York 


Associates Investment Co 
General Motors Acceptance Corporation. 


New York Investors, Inc. 
The Pradence Co., Inc 
Stone & Webster, Inc. 
Beneficial Industrial Loan Corporation. 
Van Sweringen Corporation 

Cleveland Terminals Buflding Co. 


Commercial Investment Trust Corporation. 


Hoasehold Finance Eoporesion: 
ome Credit C 


0 ww mn ew we www neneseeesesesscese 


oe ee emma newwwweww eens serencce 


Co. of Philadelphia. 


” * 


401, 561, 171 


6A, 239, 136 
56, 367, 460 


94, 815, 369 


Soo) Now York... 
vania. 


Pennsy! 


di Texas 

caeoe do.......--..} Connecticut... 
Mawes (: (, Sean NEARS , 7, Qeeea iS 
eae | ee eevee. |, Seen ee 
New York_... 

Missouri. ..... 

Massachusetts. 

California... 

New York... 

Underwriter Massachusetts. 
Hite Co. | Delaware___.. 

stocks. 

Finance com- |_....do......... 


pany, loans ie 
seeeu do... 


Finance and 
exchange. 


oo auto 
inane auto 
sales. 
Finance and 
real estate. 
Finance-mort- 


gages. 
Engineering, 


etc. 
Industrial loans. 


Stocks and 
bonds. 

Real estate—ter- 
minals. 


ely 10, 1860 
Dec. 2,1878 


2 1868 
. 31, 1908 


Jan. 28,1924 


May 29, 1918 
Jan. 29, 1919 


Jan. 19, 1929 
June 10,1919 
July 13, 1928 


May 9,1929 
Apr. 21,1930 


Jan. 19,1921 


New York, N. Y-..... No........ 
EnUadelpiiis, Pbcwwasiloes do....... 


Controlled by Farm- 
es Deposit Trust 
0. 


Controlled by Hart- 
ford Fire Insur- 
ance Co. 

ge York, N. Yu..-.. 

t. Louis, Mo......-.. 

yore Mass... 

Los Angeles, Calif. do.. 

New York, N. Y--.-..|-.. = 


Controlled by 
ou Holding 
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South Bend, Ind...... Yes_...... 

New York, N. Y......|... do.....-. Entire stock owned 
ys General Mo 

rporation. 

Brooklyn, N. Y-....--. Yes....... 

New York, N. Y......]... d0_..-.-- Controlled by New 
York investors. 

Boston and New York.} Yes...-... : 

Wilmington, Del. ---0....... 

Cleveland, Ohio... d 

mesed do........-.----2--|--.d0.......| Controlled by Van 


Sweringen Corpo- 
ration. 


eL2 


List of utility companies, total assets of each being fifty millions or more 
DATA AS OF YEAR 1936 


Name of corporation Total assets 
General Telephone Corporation.| $79, 873, 299 
Commonwealth Edison Co...... 473, 564, 449 

Commonwealth Subsidiary 66, 925, 949 
Corporation. 
Chicago Rapid Transit Co...} 103,621, 485 
Central Public Utility Corpora- | 50, 326, 483 
lon (Delaware). —_ 
Consolidated Electric & Gas | 138,979,963 
0. 


Commonwealth & Southern Cor- |1, 162, 848, 900 


poration, The. 
Alabama Power Co.......-.--- 194, 761, 402 
Consumers Power Co. ........ 251, 829, 408 
Georgia Power Co......-..-..- 276, 616, 285 
Tennessee Electric Power Co., | 107,690, 921 
Duke Power Co.......---------- 211, 289, 162 
Los Angeles Ry. Corporation....| 70,193, 231 
Hudson & Manhattan R.R.Co..| 133, 366, 160 


Associated Gas & Electric Co....|1, 038, 600, 275 


Frineieel place of 


usiness 


Whether holding | Subsidiary.of what com- 
company or not 7 pany 


State of incor- | Date of incor- 
Nature of business poration poration 
Acquisition and ownership of {| New York....} Feb. 25, 1935 
securities of telephone and 
other utility companies. 
Acquisition and ownership of | Mlinois........ Sept. 17, 1907 
securities of public-utility 
and other companies. 
Subholding company for Se- dexed (: [eee nee Dee. —, 1926 
curities of companies 
ated with Commonwealth 
Edison Co., including pub- 
lic-utility corporations, etc. 
oe and suburban transit for |.-... do........-| Jan. 9, 1924 
cago. 
Gas and electric companies....| Delaware.....| July 29, 1932 
Subholding company for Cen- |... do...... ee ees do...... 
tral Public Utilities Corpo- 
tation. 
Utility companies...........-.1..... do.......-- May 23, 1929 
Hees light and power serv- | Alabama...... Nov. 10, 1927 
Manufactured and natural | Maine...-.... Apr. 14,1910 
gas, electric light and power, 
beat and water service. 
Electric transportation, gas, { Georgia....... June 26, 1930 


RONDE, water, and ice ser- 


vice. 

Electric transportation, motor 
bus, and electric service. 

ees power and light ser- 


cig? and suburban electric 
railway and bus service for 
Los Angeles. 
Owns and operates tunnel sys- 
tems in New York City. 


Management and ownership 
of utility companies. 


Maryland.....| May 27, 1922 
New Jersey...| May 1,1917 
Nov. 7,1910 


New York | Dee. 


1, 1906 
snd New 


Jersey. 
New York....| Mar. 17, 1906 


Chicago.......-.../....- C6 fs ee 
SecesQOnsscsucdsacel socks dO... n-nneee Commipn wean Edison 
0. 

eases! do....-.....--.|--...d0.......----| Commonwealth Subsidi- 
ary Corporation. 

aay Cit oa N. J. steel 1 | Year nee 

om Del. 

Jersey City, N. J..}....- C: | Een ee Central Public Utility 

Corporation. 


Birmingham ......|-...- Commonwealth & South- 
ern Corporation. 

Jackson, Mich....) Ni Do. 
Atlanta........... Do. 

Chattanooga, | No........-....- Do. 

Charlotte, N. C...| No (nonutility). 

Los Angeles...-..- NO.e22's22szceess 

New York City...}._... do...-.-.---- 

Itabea, N. Y...-.- V8.5 265 sos 20253 
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Sesion oes & Electric |1, 091, 225, 626 


* gspoclntng Electric Co....... 


Pennsylvania Electric Co. 


General Gas &- Electric Cor- 
poration. 


Virginia Public Service Co. 


New:..York, Pennsylvanis, 
New Jersey Utilities Co. 
Metropolitan Edison Co.. 


New York State Electric 
& Gas Corporation. 

Pennsylvania Edison Co... 

Rochester Gas & Electric 


New Tesh on & Electric 


Association } 
Detroit Edison ‘Co. The... 


Nevada-Californis Electric Cor- 
Poration. : 


Pacific Lighting Corporation. ... 
Southern California Gas Co... 
Les as Gas & Electric 

Corporation. 


Boston Elevated Ry. Co......... 
Brooklyn Union Gas Co., The... 
Chicago Railways Co............ 


Chicago City Railway Co....-.. am: 


American Gas & Electric Co._.. 
Ap jan Electric Power 


Oo. 
- Indiana. & Michigan Electric 
0. 
Ohio Power Co., The.......... 


185, 063, 476 


82, 004, 558 
252, 578, 579 


56, 732, 190 


579, 457, 529 
115, 585, 854 
98, 500, 722 


30, 676, 755 
81, 598, 703 


107, 472, 205 
332, 314, 169 
53, 279, 269 


265, 086, 539 
74, St7, 163 


463, 924, 055 
163, 824, 548 


- 54,047, 812 
123, 305, 119 


Subholding company of Amer- 
can Gas & Electric Co. 

Subholding company of Amer- 
ican Gas & Electric Corpora- 
tion, operating subsidiaries 
furnish electric, gas, heating, 
ice, and wuter service. 

ere fe Mens and power com- 


subholding company of Amer- 
ican Gas & Electric Corpora- 
tion. Subsidiaries furnish 
general utility service. 

Electric light and power serv- 
ice, ice and transit service 


subhelaine. general utility 
service com 
Eley light and power, heat 
Blectrie I light and power and 
natural-gas service. 
Electric and gas service 
Electric, natural- and manu- 
factured- 
Electric li 


co 
El 


uSSes. 
Gas and electric companies. ... 
Electric light and power 


WO. cede cciciaceden cater 


service. 


panies, 


service 
it, power, and gas 
m ies. 
ic light and power 


Electric light, power, and heat, 
sagt and telegraph serv- 


Gas and electric companies... 

Distribution of natural and 
manufactured gas 

Manufactured 


ene produictlod, 
sale, and distribution. 


Pennsylvania. 
New York.... 


Pennsylvania. 
New York.... 


Massachusetts. 
New York.... 


Massachusetts. 


June 7, 1922 
Mar. 23, 1926 


June 11,1919 
July 21, 1925 


12,1914 


21, 1907 
5, 1910 


Wilmington, Del..|.__.. O60 ices ccescd par sete Gas & Electric 
sonee do. _.......-..}..---do..........| Associated Gas & Electric 
Corporation. 


Johnstown, Pa. ----| Central United States Util- 
ities Co. of above group. 
Wilmington, Del..|.....do.-........ Associated Gas & Electric 
Corporation. 
Alexandria, Va....|_.... (He Eastern Power Corporation, 
— Gas & Electric 
group. 
Wilmington, Del..|._... .: (eS aerceed oo es & Electric 
Reading, Pa...... NO. socsececseces Now York Pennsylvania, 
New Jersey Utilities Co, 
Ithaca, N. Y.....- YV8sctseesce Do. 
Altoona, Pa_...... NOveccnsuns incon Do. 
Rochester, N. Y..]..... dO. 22220228 Do. 
Cambridge, Mass.} Yes..........-.. Affiliated with American 
Gas & Electri¢ Co. 
Detroit, Mich..... Yes (also oper- 
ating). 
Riverside, Calif.. | No (by S. E.C.). 
and Denver. 
sar srt tcc Yes...... Soncias 
Los Angeles, Calif.) No..........--.. Pacltc Lighting Corpora- 
Sox do. -.....-....].....d0._........] Pacific Lighting Corpora- 
tion merged with South- 
ern California Gas Co. in 
1937. 
Boston, Mass... ..}..... 
Brooklyn, N. Y. 
Chicago, Il. ...222]22... d 


; Pace ines by Chicago Sur- 


cozed (ees ae 

New York City... 

Roanoke, Va....../..... American Gas & Electric 
South Bend, Ind... Do. 

Newark, Ohio.....[..... Do. 
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List of utility companies, total assets of each being fifty millions or more—Continued 
DATA AS OF YEAR 1936 


Name of corporation 


Anmcican Telephone & Tele- |$5,149,309,247 
gray jo. 
Bell Telephone Co. of Pennsy! 329, 564, 211 


vania, 
Chesapeake é& Potomac Tele- 52, 426, 771 
hone Co. of Baltimore city, 


he. 
Illinois Bell Telephone Co.-.... 
Michigan Bell Telephone Co..| 186 


Mountain States Telephone | 104, 437, 596 
& Tel ph Co. 

New England Telephone & | 334, 764, 604 
Telegraph Co. 

New Jersey Bell Telephone Co.| 216, 447, 133 

New York Telephone Co......| 846, 125, 915 

Northwestern Bell Telephone | 170, 531, 904 

Ohio Bell Telephone Co.,-The.] 188, 499, 109 

wer teens & Telegraph | 498,375, 325 
Southern California Tele- | 180,478, 584 

graph Co. 

Scuthern Bell Telephone & {| 279,913, 286 
Telegraph Co. 

paces Lee England Tele- 84, 831, 810 
phone Co. 

bay aioenit Bell Telephone | 366, 942, 936 

‘0. 
Western Electric Co., Inc....-| 283, 231, 912 
Wisconsin Telephone Co...... 83, 042, 613 
East Ohio Gas Co.....-_-.-.-.-. 80, 618, 809 

consolidated Edison Co. of 132 
New York, Inc. eee 

Brooklyn Edison Ce., Inc..... 254, 974, 511 

Consolidated Telegraph & | 106,753,682 
Electric Subway Co. 

New York & Queens Electric 83, 478, 684 


Light & Power Co. 


Nature of business 


Tolephone, cable, and radio | New York.-.. 
service. 
Communication, telephone... 


Pennsylvania 

Sawa! d0..- ea nneee---------| Maryland...-- 
Soden OO ov accclsccedetidecn counsel DUNO. clacton 
Ssewe! dO..-...ecnneeee----------| Michigan.... 
eeoew do...-....-..--------------| Colorado..-_-. 
socte@Occcccesccasecosecessecec= New York...-. 
pecs) do..........--.------------| New Jersey... 
Telephone, trans-Atlanticand { New York-.... 

Pacific radio-telephone. 
Telephone service.........---- Towa.........- 
saaeie OO ia. dvnvacdavencesenssse2.) Ohio. .2..225. 
ood do. .-..-----.-.----------.} California..... 
seer OOo as cence cceedeseecegs]ex ct dO cence 
pias do...-....--.--.---..------] New York.... 
shee! do....--...--.------------| Connecticut... 
secee! d0......---------------.---| Missouri_.._.- 
Masolscte bed telephone and | New York..-. 

felegrap eqaipmen' 
Telephone service...-....----- Wisconsin... ._. 
Artiscial and natural-gas | Ohio.......... 

service. 
Gas and electric service_......| New York... 
Electric light and power.....-.|.....d0.--.....- 
Construction, operation, and j..... d0.-.-..-.. 

maintenance of subways for 

electric light and power lines 

of New York City. 
Purchase, i and j..--. do....2..-- 


transmission, 
distribution of electricity. 


State of incor- | Date of incor- 
poration 


poration 


Sept. 18, 1879 
Mar. 8, 1884 
Jan. 14,1881 
Jan. 26, 1904 
July 17,1911 
Oct. 19, 1883 


Aug. 12, 1904 
June 18, 1896 


Aug. 31, 1896 


Sept. 20, 1921 
Dec. 31, 1906 


Apr. 19, 1916 
Dec. 20, 1879 
Apr. 19, 1882 
Aug. 24, 1882 
Nov. 17, 1915 


July 7, 1882 
Feb. 2%, 1910 


Nov. 10, 1884 
Jan. 27,1919 


Principal place of | Whether holding} Subsidiary of what com- 
b company or not pany 
New York City_..| Yes....-...--... 
Philadelphia, Pa..| No.............. American Telephone & 
; Telegraph Co. 

Baltimore, Md..-.j.-..- GO scccnscces Do. 

Chicago........... Do. 

Detroit, Mich.....|..... Do. 

Denver, Colo..... Do. 

Boston, Mass..... Do. 

Newark, N.J..... Do. 

New York City... Do. 

Omaha, Nebr.....[..... Do. 

Cleveland........- Do. 

San Francisco..... Do. 

Los Angeles....... NOsssscsseei se Pacific Telephone & Tele- 
graph Co. 

Atlanta, Ga._...-. YOSi..23-c02.022 American Telephone & 
Telegraph Co. 

New Haven, Conn! No..-.-........ Licensee of American Tele- 
phone & Telegraph Co. 

St. Louis, Mo...-- te (Ee American Telephone & 
Telegraph Co. 

New York City_..[..... Cs (ee Do. 

Milwaukee........ NOzicccedeccecs! Do. 

Cleveland...-.....[...-. d0...-...-..- 

New York City... — a operat- 

ng). 

Brooklyn, N. Y-..| No........------ Consolidated Edison Co. 
of New York, Inc. 

New York City..-]_.... ¢< (eee er Do. 

Long Island City, |....- C: (a Do. 

N.Y. 
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New York Steam Corporation. 
Westchester Lighting Co...... 


Columbia Gas & Electric Corpo- 
ration. 
Cincinnati Gas & Electric Co. 
Public Service Co. of Northern 
Minots. 
Consolidated Gas Electric Light | 
f Balti: 


& Power Co. o more. 
Electric ¢ Bond & Share Co....... 


Electric Power & Light Cor- 
poration. 
Arkansas Power & Light Co. 
Nee Orleans Public Service, 
United Gas Corpora on 
Laie’ Gas Public Service 
Utah Power & Light Co..... 
American Power & Light Co.. 


Florida Power & Light Co. 
Minnesota Power & Light 

Montana Power Co........- 
Texas Electric Service Co... 


Texas Power & Light Co.... 
Washington Water Power 


61, 875, 309 
96, 416, 877 


714, 282, 265 


130, 077, 281 
217, 410, 862 
164, 305, 186 
553, 194, 482 


700, 731, 742 


71, 973, 446 
81, 545, 057 


284, 868, 535, 
240, To, 068 
120, 970, 993 
844, 803, 156 


139, 050, 143 
80, 214, 237 
180, 323, 618 
79, 734, 184 


89, 575, 786 
20, 521, 455 


Steam for heating and power-./....- (| ene 


Purchase ard distribution of 
electricity. 


Gas, electric, street railway, 
water, heat, and appliance 


com es. 

Electric and gas Service....... 

Electric, gas, heat, and water 
service. 

Electric and gas service....... 


Ownership, advisory, and 
technical services to utility 
companies, both domestic 

subsnolding rz 
ub-ho! company of Elec- 

oad eB Co 


charge of coeatoe subside 
Electric power and light serv- 


oe power and light, 
ae eas, and transporta- 


Natural-gas a and oil companies. 

Natural-gas wells, pipe lines, 
and distribution Systems. 

= power and light serv- 


Electric power and light, 
railway, and other pu lic 
utility properties. 

Electric power and light, gas, 
railway, and water service. 

eon power and light serv- 


ice. 

Electric power and light com- 
les and tag 

E ie power and light serv- 


Electric power and light, 
water, and bus service. 


July 14,1921 
a do.........| Nov. 5, 1900 
Delaware...... Sept. 30, 1926 
Ohio.....-. 22. Apr. 3, 1937 
Blinois_.......| Sept. 1, 1911 
Maryland.....} June 20, 1906 
New York....| Mar. 13, 1929 
Maine._.-.... Mar. H, 1925 
Arkansas..:...] Oct. 3, 1926 
Louisians..... Sept. 27, 1922 
Delaware..... Mar. 29, 1930 
Beers do.........} July 11, 1930 
Maine........ Sept. 6, 1912 
atest do...-..-.-| Sept. 20, 1909 
Florida........ Dec. 28, 1925 


Minnesota...-| Jan. 16, 1906 
New Jersey...| Dec. 12, 1912 
Dec. 19, 1929 


cecseass May 27, 1912 
Washington... Mer. 15, 1889 


New York City...}.... .do.....-...-. 


New York City 
and aed Ver- 
non, N. Y 


Do. 
Do. 


Caan re 


Wilmington, Del. =} YOSs svossctasecs 

Cincinnati, Ohio..| No (S. E. C.)...| Columbia Gas & Electric 
Corporation. 

Chicago..-.--..... NO. cccco eee Affiliated with Consoli- 
dated Edison Co. 

Baltimore, Md.._. < _ operat- 

ng). 

New York City...) Yes......-...... 

Sere do..........-.-]-...-d0.........-.| Electric Bond & Share Co. 

Little Rock, Ark..}..... WO -cceccclesns Electric Power & Light 
Corporation. 

New Orleans...... NO :escccscszesss Do. 

New York City... Do. 

Houston, Tex.....}..... United Gas Corporation. 


Salt Lake City, 
Utah ¥ 


ae Power & Light 


rporation. 
Assisted: with Electric 
Bond & Share Co. 


Yes (also oper- 
a ing). 
New York City...] Y¥ 


Miami, Fis....... Yes (also oper- | American Power & Light 
ating. Co. 

Duluth, Minn..../ No..........-... Do. 

Butte, Mont...... WOSicsccecacccss Do. 

Fort Worth, Tex..} No......---.--.. Do. 

Dallas, Tex.......].-.-- GOsesieascced Do. 

Spokane, Wash...| Yes.........-... Do. 
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Name of corporation 


Electric Board &Share Co.—Con. 
National Power & Light Co__. 
Carolina Power & Light Co. 
Honston Lighting & Power 


‘0. 
Lehigh Power Securities 
‘orporation. 


Pennsylvania Power & 
Light Co. 


Boston Edison Co..............- 
Long Island Lighting Co........ 
Lone Star Gas Corporation...... 


Associated Telephone & Tele- 
graph Co.! 


Interborough Rapid Transit Co. 


Brooklyn-Manhattan Transit 
Corporation. 
Brooklyn & Queens Transit 


Corporation . . 
New York Rapid Transit Cor- 
poration. 
Jersey Central Power & Light 


Utilities Power & Light Cor- 
poration. 
Indianapolis ' ‘Power & Light 


List of utility companies, total assets of each being fifty millions or more—Continued 


DATA AS OF YEAR 1936 
State of incor- | Date of incor- Principal place of | Whether holding | Subsidiary of what com- 
Total assets Nature of business poration poration business company or not pany 
$615, 519,469 | Elechiic power and light, | New Jersey...| Dec. 7,:925 | New York City.._] Yes......-...... Affiliated with Electric 
water, heat, and transporta- Bond & Snare Co. 
tation companies. 
99, 758, 884 | Electric power and light and | North Caro-| Apr. 6,1926 | Raleigh, N. C_.__. NOsecessedesccce Natioral Power & Light 
transportation service. lina. Co. 
83, 608, 483 peak power and light serv- | Texas......... Jan. 9, 1908 } Houston, Tex.....]....- C1 (see Do. 
322, 357, 457 | Electric power and light, gas, | Delaware. _._. Jan. 25,1926 | New York City...] Yes.......-..... Do. 
electric railway, and bus 
companies. 
245, 059, 451 | Electric power and light and | Pennsylvania.| June 4,1920 | Allentown, Pa....|..... Cs are National Power & Light 
gas. Co. ough Lehigh 
Power Securities Cor- 
poration. 
178, 919, 802 Ercat power and light serv- | M asesenu Jan. 8, 1886 | Boston, Mass_.__. NO2kesoeeseocsee 
setts. 
138, 394, 184 Electric power and light and | New York....| Dec. 31,1910 | New York City...] Yes..........._. 
gas service. 
159, 203,614 | Natura! gas companies........ Delaware..... Jan. 23,1926 | Dallas Sp meses | eee 
mington, Del. 
69, 899, 770 | Manufacture and sale of tele- {.._.. do.- 2... Mar. 1,1926 | Kansas City, Mo.}....- Cs () eee 
phone equipment, research 
and Nn Spe companies 
and telephone operations 
‘ through subsidiaries. 
127, $47, 187 | Subway rapid transit system, | New York....| May 6,1902 | New York City...} No.............- 
city of New York. 
335, 889, 958 | Transportation companies...._}..... C {eee May 24,1923 | Brooklyn, N. Y...| Ye3......-.-.... 
114, 772, 042 | Street surface railway lines....}.-... do....-.-.- July 1, 1929 j..... (: (Eee Deere do... 2.2... B A oo at z n- Manhattan 
ransit Co. 
180, 182,326 | Passenger transit service over |..... do... .2.. June 7, 1923 }..... (ene a NOvec-oss20ckoe2 Do. 
subway and elevated lines. 
83, 603, 519 | Electric and gas service.......| New Jersey...| Feb. 9, 1925 | Asbury Park, N.J.| Yes............. Do. 
311, 083, 842 one oine public way and | Virgivia_...... Mar. 19, 1915 Viieaee and New j_.... | 
nonutility com 
82, 949, 711 = light an never serv- | Indiana. ...... Oct. 27, 1926 Indianspolis, Chi- }..... C) Cs ree Utilities Power & Light 
ice. cago, and New Corporation. 


York. 


SLL 
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Interstate Power Co. (Dela- 64, 453, 418 
ware). 
Laclede Gas Light Co......... 63, 486, 956 
A wae Works & Elec- | 384, 644, 218 
Community Water ServiceCo. 64,331, 928 
West Penn Electric Co., The...) 285, 924, 845 
West Penn Power Co........| 135, 662, 141 
Monongahela West Penn 66, 149, 042 
Public Service Co. 
Twin City Rapid Transit Co.._.. 64, 776, 712 
Cities Service Con esse swedeeeice 1, 287, 788, 666 
Arkansas Natural Gas Cor-| 108, 579, 230 
adverse Louisiana Gas Co. 53, 926, 667 
Cinles Servine Power & Light | 2 173, 208, 765 
Federal Light & Traction Co.| 2 52, 244,111 
pale Service Co. of Tolo- | 101, 157, 458 
Toledo Light & Power Co....} 284,933, 666 
The Toledo Edison Co..... 75, 97, 443 
Empire Gas and Fuel Co.......| 489,347,679 
me Refinies Co7.-|_21e' 900, 788 
a eLrIUS Miuminat- | 2 130, 188, 548 
Federal Ryater Service Corpora- | 193,314, 383 
ae ae Brook ‘Water 60, 402, 506 
Lag Angas 3 Railway Corpora- | 70, 198, 231 
{Amount for fiscal 


year 1985. 
3 Fiscal year ending Nov. 30, 1936. 


Electric, manufactured and | Delaware..... Apr. 18, 1925 
natural gas, water, heat, 
Eaeportetion, and ice serv- 
ice. 
Manufactured and natural | Missouri...... Mar. 2, 1857 
gas, city of St Louis. 
Controlling electric, gas, and | Delaware. .... June 16, 1927 
trensportation companies. 
Controlling water companies. .|.-...do... ..... July 24, 1925 
Controlling electric light, pow- | Maryland..... Dee. 11, 1925 
er, railway, gas, and motor- 
bus companies. 
Electric light and power, and | Pennsylvania_}| Mar. 1, 1916 
heat service. 
Electric light and power, heat, | West Virginia. May 17, 1912 
natural gas, electric railway, 
and bus transportation. 7 
Street railways, busses, and | New Jersey...| June 3, 1891 
generation of clectricity. 
Petroleum, electric and na- | Delaware..... Sept. 2, 1910 
tural-gas companies. 
Gas companies...........-....|----- C: (eee Oct. 9, 1909 
Production, transportation, |----- 0.22 5525<5 Mar. 9, 1928 
oe distribution of nat- 
ural gas. 
Electric light and power com- |_.... f. (eee Nov. 3, 1924 
Electric, gas, water, steam, | New York....} Mar. 13, 1910 
railway, and bus. 
Electricand gas. .............- Colorado...... Sept. 3, 1924 
pela power, and heat | Maine........ Jan. 30, 1913 
Electr light, power, gas, and | Ohio.......... July 1, 1901 
eat, 
Natural-gas and ofl companies.| Delaware... Sept. 13, 1912 
Natural gas.................-.[----- ees Jan. 18,1922 
ON orc dicmaniiienmmniedcanewa nwa s Seal Ocncmnk ae Mar. 5, 1917 
Oil and natural gas............ New Teey Dec. 11, 1901 
Water companies.......-...... Delaware. .._. June 21, 1926 
Water and gas......-.......-. Pennsylvania.; Apr. 5, 1867 
Electric railways.......----.-- California_....| Nov. 7,1910 


eee Iowa, | Yes (also oper- Do. 
and Chicago. ating). : 
St. Louis, Chicago }.._.- do........--. Do. 
and New York. 
New York City...] Yes......-.-...- 
Dover, Del., and |..... do...........; American Water Works & 
Jersey City. Electric Co., Inc. 
Lraddock)..... d0.5.522-222. Do. 
Heights, Md., 
and Jersey City. 
Pittsburgh, Pa....}..... + ee West Penn Electric Co. 
Fairmont, W. Va..|..... ¢: (eC Do. 
Minneapolis, |.--.. d0..5.52055- 
inn. 
New York City -._}....- «ee 
Shreveport, La....| Sub-holding..... Cities ServiceCo . 
eseu do......-.----| No.....--.......| Arkansas Natural Gas 
Corporation. 
Jersey City, N. J.| Sub-holding..... Cities Service Co. 
New York City. ..| Sub-sub-holding.| Cities Service Power & 
Light Co. 
Denver, Colo. ..../.-... Do. 
Jersey City, N.J.. 
Toledo, Ohio...... Noisf2css2.25-82 Toledo Light & Power Co. 
Jersey City, N.J..| Yes.....2. 22022. Cities Service Co. 
Bartlesvilie, Okla.| No._......-..-- Empire Gas & Fuel Co. 
----d0.........-.--} Sub-holding...._ Oo. 
eoteOOstecc sc set a No Do. 
New Yuck City... 
Scranton, Pa......|..... Pennsylvania Water Ser- 
vice Co. 
Los Angeles, Calif. Do. 
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List of utility companies, total assets of each being fifty millions or more—Continued 
DATA AS OF YEAR 1936 


- | Date of incor- | Principal place of | Whether holding| Subsidiary of what com- 
Name of corporation Total assets poration poration business ‘pany 
International Paper é Power Co.| $290, 352, 201 Nov. 1,1928 | Boston, Mass.....] Yes..........--- 
ay era Hydro-Electric | 578, 698, 166 j.---. Mar. 25, 1929 | . oy remy gal Paper & 
‘ower Co. 
New England Power Asso- | 407, 283, 698 Jan. 2, 1926 j.-_.. oe Hydro Elec- 
ciation. 
Massachusetts Power & 90, 683, 319  JanscesAOnecccccas Jan. 1, 1931 |_...- Saveval cased Ocean acess New England Power Asso- 
psn Associates. panies. elation. 
mae Lighting 57, 080, 011 |... do. Feb. 1,1911 |-....do..-...-..--..].-..-d0.....-..--- Bry setts Power & 
es. is 
Rhode Island Public 89, 027, 517 | Electric, heat, cab, and realty Ep Gon eee » |. eee New wuelend Power Asso- 
Nezraganse tt Electric | 73,195,881 | E transmission com- |..... i J saciOOraccewacehaccfosascOO0scccnsectes Rhode  daland Public Ser- 
‘e '° ice le 
Massachusetts Utilities 69, 234, 456 sharin ond gas companies. noe . 31, 1927 | Boston, Mass ....|-....d0....-----.- New England Power Asso- 
Associates. ciation. 
Columbia Oi} & Gasoline Cor- 59, 505, 724 | Oil, gasoline, and natural gas...! Delaware.....) 1930_.........| Wilmington, Del_.|.....do......-...- 
poration. 
Panhandle Eastern Pipe Line 53, 849, 521 | Production, purchase, trans- |.....do........-| Dec. 23,1929 | Kansas City, Mo..|..... Columbia Of & Gasoline 
Co. mission, and sale of natural Corporation. 


DATA AS OF YEAR 1936 (EXCEPT WHERE INDICATED ON MARGIN) 


teal Whether 
State ofincor- | Dateofin- | Principal place _ | Subsidiary of what com- 
Fiscal year Name of corporation Total assets Nature of business poration corporation of business holding com: pany 


pany or not 
_ Dec. 31, 1936 The be Becples Gas Light & | $195,464, 186 | Suppliesgasin Chicago._..} Dlinois........ Feb. 12,1855 | Chicago, Il..... YS. 52505555 
Do......-) Pablle Servi Service Co. of North- | 217, 410, 862 — ity, gas, water, and |.....do....._...] Sept. 1,1911 |..--.do........... NOicecncses2 
ern 
Do......- eee Western Gas & Elec- 77, 681, 356 | Gas ior bias utility | Delaware..... Mar. 27, 1934 Wal mine tony YOS.cccccxes 
com i 
Do.....-- United Light & Power Co., | 570,541,431 | Railways, power, light, | Maryland...) Nov. 20,1923 | Chicago, Ill. ....}....- do... 
The poser). and gas com les. ‘ 
Do...... --| United Light & Railways | 504,931,823 | Gas, electric, heat, ice, | Delaware..... Sept. 8, 1920 }..... (: (ee WeMeeAe do....... United Light & Power 
Co. storage, ad water com- Co. E 


panies. 


082. 
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Do... ...- American Light & Trac-| 249,270,498 | Gas, electric and traction | New Jersey...| May —, 1901 }_-._. (| een Pee do.....---.| Affiliated with United 


tion Co. companies. oe & Hallways Co. 
Delaware). 
Do....... Detroit City Gas Co....... 73, 397, 662 | Gas business of Detroit...} Michigan..... Jan. 12,1898 | Detroit, Mich...| No......-... Ait pa ali nal 
3 ion Co. 
Do....... Continental Gas & Elec- | 222,946,927 | Electric, ice, water, and | Delaware..... Nov. 16,1912 | Chicago, Il...-.} Yes...---—.. United Light & Rail- 
: tric Corporation. traction companies. ways Co. Delaware). 
Do....... Columbus & Southern | 68, 666,061 | Suburban railways, light, | Ohio..........] Nov. —,1913 | Colambus, Ohio |..... do..--... Continental Gas & Elec- 
: Obio Electric Co. heat, and power. tric Corporation. 
Dec. 31,1935 mod Power & 86, 178,922 | Generates and distributes | Missouri...... July 29, 1922 aes City, | No.....222.. Do. 
: 0. electric energy. ‘oO. 
Dec. 31,1936 | Middle West Corporation...| 444, 186, 721 ao. gas, water, and | Delaware_--.. Nov. 21,1935 | Chicago, Ill_....] Yes_......... 
ice companies. 7 
Do....--- Central & Southwest Util- | 196, 569, 667 Investment Holding Co. —j....-do...-.---.} July 31,1925 }..._. GOncsnsscceelfhsces do....---] Middle West Corpora- 
ities Co, light, eres: and ice tion. 
companies. 
Do......- cane Power & Light 58, 156,055 prea gas, and street } Massachusetts} Nov. 2, 1916 Cons Christi, | No.....--... i & Southwest 
. war . ‘ex. es. 
Do....... Public Service Co. of | 56, 668,861 neat gas, water, and {| Oklahoma.....] May 20,1913 } Tulsa, Okla__... VO3. s2oecee Do. 
way companies. 
Do....... Kentucky Utilities Co... _. 60, 324, 031 eda gas, water, and | Kentucky.....] Aug. 13,1912 | Lexington, Ky. -_|_....do_..-... cies West Corpora- 
nh. 
Do.....-- Northwest Utilities Co..... $4, 433, 227 | Acquiring and holding | Delaware....- Dee. —, 1918 | Chicago, Il.....].....do......- Do. 
securities of companies, 
ae utilities operat- 
Do....... ee. Power &| 66,507,497 Elenric, gas, water, snd Wisconsin.....| Feb. 21,1917 | Madison, Wis...|.....do....... Do. 
Do.-...-- per Hlinois Public} 9%, 221,148 core eueriy, Uenting, Tiinois........] Sept. 1, 1923 | Springfield, M1._) No-........ Do. 
ice, an 
Do....... Jersey Central Power & 83, 603, 519 | E lc power, light, and | New Jersey...j Feb. 9, 1925 | Asb Park,| Yes......... National Public Service 
Light Co. Pt a N. J. Corporation. 
Do.cze2<- Central Maine Power Co...- 66, 858, 491 ie Snerey. B gas, rail- | Maine........| July 20,1905 | Angusta,Maine.}..... do.......| New da Public 
Way, and water. Service Co. 
Doz2ss2.2 Lal ae Union Telegraph | 375, 914, 132 coe aitlegraph cor- | New York....| Apr. 1, 1851 Nee York, }j..... do....--- 
Do:222222 Pacific Electric Ry. Co... 114, 530, 558 ineeearban Etectric Ry j California.....; Sept. 1, 1912 Los A Angeles, Nos2cate Southern Pacific Co. 
Do.....-- The United Corporation.....| 236,682,278 | To juire securities of | Delaware... .. Jan. 7,1929 | Wilmington, | Yes......... 
ie power, light, and Del. 
gas companies. 
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List of utility companies, tatal assets of each being fifty millions or more—Continued 


Fiscal year Name of corporation 

Dee. 31, 1936 | The North American Co..... 
Do.......| North American Edison 
Do....... The Cleveland Electric 
Da | SSR Sc 
Do.....-. Union Electric Co. of 
Do....... ME iesierinl River Pow- 
Do....... Potomnse Electric Pow- 
Do....-.. North ‘American Light 
Do...-... nijnols tows Power 
Do....... Kansas Power & Light 
Do...... capa Transit Com- 
Do....... Portland. Electric Power Co.. 
Do.-.... rand General Electric 

Dec. 31,1933 | Midland United Co......... 
Do._..... Midland Utilities Co...... 

Dec. 31, 1936 Northern Indiana Public 
Do...--.. Public Service Co. of Indi- 
Do...-... The Nevada-California Elec- 
Do....... Pacific Gee Electric Co... 


Total assets 


$900, 476, 925 


619, 261, 410 
149, 770, 468 
148, 191, 252 
236, 766, 984 
54, 691, 429 
76, 278, 694 
328, 515, 107 
212, 256, 320 
61, 658, 843 
58, 731, 437 
102, 358, 834 
77, 394, 040 


339, 424, 228 
70, 542, 548 
98, 043, 506 
88, 990, 657 
53, 278, 269 

740, 006, 976 


Nature of business _ 


Controls electric utility 


Electric light ‘and power... 

Eectriclight and railways. 

eens lt ligkt and power 

Purnishes. electric power 
utilities, 

Electric Power and light. 


State of incor- | Date of in- 
Poration corporation 
New Jersey...} June 14, 1890 
Delaware... Mar. 25, 1922 
Ohio.......... Sept. 29, 1892 
Wisconsin.....} Jan. 30, 1896 
Missouri...... May 20, 1902 
Maino. ....... Aug. 3,1910 


District of Co-| Apr. 28, 1896 
lumbia. 


Electric, gas,and railways. Delaware.....| 1924......-... 
Biege light, power, and | I[linois........] May 25, 1923 
ays. 

Electric light, power, gas, | Kansas._._._.. Mar. 6, 1924 
Street railway, and bus. 

Street railways and bus...| District of Sept. 28, 1933 

Columbia. 

ee ae ane treciion com- | Oregon........ June 29, 1906 
pa 

Electric companies, sup- |_..22 .: (, July 25, 1930 
bly. Somipanies, and irri- 

Holds public service util- | Delaware. .__. Dec. 26, 1928 

Investment Co., holds se- |..._. do.--..... June —, 1923 
curities of utilities. 

Gas, electric, and water | Indiana..._._. 1912. conccass 
service. 

Electric and gas service. ..|_.... do........| Sept. 5, 1912 


Telegraph, ice, electric, 
and cold storage. 

Electric, gas, water, rail- 
way, steam heating. 


Delaware.....; Dec. 12,1914 
California._...| Oct. 10,1905 


DATA AS OF YEAR 1936 (EXCEPT WHERE INDICATED ON MARGIN) 


a ee 


Principal place saree ora Subsidiary of what com- 
of busin pany or not pany 
Ne Ae York, WCS..essceccd 
wees do... -----d0.......| North American Co. 
Cleveland,Ohio.|..... do......- North American Edison 
‘0. 
Milwaukee, Wis |..... do....-.. 
St. Louis, Mo...}_..... do....... Do. 
Keokuk,lowa...{ Holding and| Union Electric Co. of 
operating. Missouri. 
Washington, | Now... 2. Washington Ry. & Elec- 
D.C. tric Co. 
Wilmington, | Yes........ | The North American Co. 
el. 
Monticello, W1_.}--... do....-.. North American Light 
& Power Co. 
Topeka, Kans._.{ No......-... Do. 
Washington, D. }| Yes......... Affiliated with North 
American Co, 
Portland, Oreg..}..... do_..... 
Lowes do....-.--..|--...-d0...... a Soi Electric Power 
0. 
Chicago, Il. ....]...22 do...... 
seid do. .......-.|...-.d0......| Midland United Co 
Hammond, Ind.| No.....-.-.. Midland Utilities Co. 
Poa Asapolis, Aen | | eee Midland United Co. 
Riverside, Calif.j..... do...... 
San Francisco, | Yes......_.. 
Calif. 
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San Joaquin Light & 
Power Co tion. 


Do.2.5455 t. Louis Public Service Co... 

Do...-... Stone & Webster, Inc........ 

Do. ...... gta Public Service 

0. 

Do....... Eastern Texas Electric 
Co. (Delaware). 

Do....... Sound Power & 
Light Co. 

Do....... Virginia Electric & 
Power Co. 

Do....-.. The United Gas Improve- 

gent Co. 

Do...-.-. ane Coppecticgt Light & 

Do....... Phiotolphia Electric Co... 

Do....... 


Fauanetp ne Electric 


102, 278, 165 

77, 436, 547 
401, 561, 171 
366, 720, 520 


56, 691, 466 
147, 962, 869 
85, 499, 845 
$17, 491, 782 


111, 455, 601 
428, 807, 221 
62, 007, 320 


Dec. 31,1933 | Standard Power & Light |1, 159,324, 305 


Corporation (of Delaware). 
Dec. 31,1936 | Standard Gas & Electric Co..| 899, 668, 102 
Do....... Louisville Gas & Electric 201 
Co, (Delaware). oe 
Louisville Gas & Electric | 90, 716, 886 
Co. (Kentucky). 
Opshoms Gas & Electric | 90, 160, 441 
Philadelphia Co........... 402, 420, 545 
Duquesne Light Co...._. 213, 982, 788 
ence: Pittsburgh Railways Co.! 91,179,049 
Do:2-2..2 Wisconsin Public Service 55, 317, 972 
Corporation. 
Doccecaxs Northern. States Power ! 276,880, 959 
Co. (Delaware). 
Do... Northern States Power ; 258, 101, 270 
Co. (Minnesota). 


steam heat, and bus. 


pgeniaiaes gas, and water |..... do. _....-- July 19,1910 
service. 

sireek railway and motor | Missouri._...- Jan. 14, 1926 

Engineering, designing, | Delaware. -...- June 25, 1929 
and construction. 

Electric light, power, and j....- c: (een June 23, 1925 
aed ralleray, and bus 

Electric, street railway, j-----' G0: 2253.22 Apr. —, 1924 
and bus service. 

ggreiod gas, and bus | Maine...____. Jan. 19,1912 

Biectrie power and light | Virginia.......| June 29, 1909 

Tavestment in securities | Pennsylvania.| June 1, 1882 
of gas and electric com- 
panies. 

Eietic. gas, and water | Connecticut...) June 22, 1905 

Electric, gas, and steam- | Pennsylvania.| Oct. 31,1929 
heat service. 

Electric generation... ..../..... do........ Apr. 28, 1924 

Acquire public-utilit: Delaware. .... June 20, 1925 
curities—enginee: Ang 
and management. 

Acquiring, selling, operat- |.-... (: (eee Apr. 28, 1910 
ing electric, gas, and 
water companies. 

Electric, gas, and steam |..... do........} Feb. 17,1917 
Bescine st nrieag through 
subsidiaries. 
ectric, gas, and steam | Kentucky.....] July 2, 1913 
heating services. 

Electric light and power Feb. 27, 1902 
service. 

Electric light, power, and -| Mar. 22, 1871 
gas service. 

peed ae light and power Nov. 25, 1912 

Street ricways panawaueSosel asses May 25, 1871 

Electric light and power Wisconsin...-- July 17,1883 
service. 

Electricity, gas, steam | Delaware._... Dec. 23, 1909 
— railway, telephone, 

Power and light, gas, | Minnesota....| June 16, 1909 


Fresno, Calif. ...|-.--- do.-----. ie Gas & Electric 
O. 
St. Louis, |-.--. do...... 
°. 
Boston, Mass. ..]....-d0..-..-. 
New York, N. |.-..- do....--. Stone & Webster, Inc. 
Wilouneton, nial ail do...... Eopinieers Public Service 
0. 
seattle, Wash...}-..-- do.--... Do. 
Richmond, Va..j No......-.-- Do. 
Philadelphia, | Yes......... 
Pa. 
Hartford, Conn.[..... do....-- United Gas Improve- 
ment Co. 
Philadelphia, |...-. do.....- Do. 
3. 
cakes dO. -2252.2<2]:-5--0052..2. Soto gee Electric 
0. 
Jersey City, N. j....-do..._.. 
Chicago, U_....|.---. do.--.. 
Wilmington, |.--..do.-.... Standard Gas & Electric 
Del. Co. 
Louisville, Ky..}...-. do._.... eres Gas lobed das 
0. 
Oklahoma City, | No..........] Standard Gas & Electric 
Okla. Ca, 
Pittsburgh, Pa..j Yes._....... Do. 
ieteul do..........|-...-d0......| Philadelphia Co. 
aes . Do. 
Miiwankes, Wis.| No._...2-... Sianiard. Gas & Electric 
‘0. 
Chicago, Ml. .... VeSiiese-ck Affiliated with Standard 
Gas & Electric Co. 
Malden do..-........) Holdingand| Northern States Power 
operating. Co. of Delaware, 
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List of uiility companies, total assets of each being fifty millions or more—Continued 


Dec. 31,1931 | New York State Railways... 
Do..----- Consolidated Gas Electric 
Light & Power Co. of 

Bultimore. 
Do...--.. eater California Edison 
Do..--..- Niagara Hudson Power Cor- 
D Buffalo, Niagara & East- 

ea 

en Power Corpora- 
Do...-..- Buffalo Niagara Electric 
Do......- The he Niagara Falis Power 


POsSet: Niagara, Loe Power Go Co. 


Jaly 31,1937 Central New York Power 
Do...--.- Ne ork led & Light 


Bee ahs | Pad ces aes Gs 
of New Jersey. 

DO.cccae- Public Service Electric & 

Do....--- Public ‘Service Coordi- 

Do..----- Pacific Lighting Corpora- 

Do...---- Southern California Gas 


Nov. 30,1936 | Okiaboma Natural Gas Co.- 


DATA AS OF YEAR 1936 (EXCEPT WHERE INDICATED ON MARGIN) 


* Whether 
State of incor- | Dateofin- | Principal place Subsidiary of what com- 
Total assets Nature of business poration corporation of Basins holding com- pany 


pany or not ¢ 


$56, 677,827 | Railways and bus lines_.| New York....| Mar. 22, 1909 as N. | Yes..--..-.. eaeey & Bus Associ- 
164, 395, 186 | Electricity, gas, steam | Maryland_._._| Jane 20, 1906 more, Md._|__... dow... ; 
sti beat, and appliances. a * 
556 | Generates and fells elec- | California.....} Jul: 1909 NoOsce2cccces 
aa tric energy for light, a Calif. 
heat, and power. 
651, 352, 414 | Electric and gas service...| New York....{ Feb. 1,1937 é YS. se scecse 
243, 370, 734 Generation = sale of |.....do........ May 14,1925 | Buffalo, N. Y..-/..... do....-. Niseee E Hudson Power 
89, 124, 182 |.....d0..----.-.----e---2ne|----- Oe n ee - 1,1987 }.-...do._....... N6.5<6.<225- Ree Niagara & East- 
: hg Power Corpora- 
94, 444,007 Generation of electric en- |.....do.....--. , lezars Valls, | Yes... 
89,045,602 | Generation and sale of |.....do--...... i Gon do...... Do. 
energy. 
127, 897, 476 | No description............|.-...d0_.._...- » 1937 | Not given.......]..... do. ..-.. Boi Hudson Power 
144, 431, 682 | Electric and gas service...j.....do_......- —, 1927 No........-- Do. ee 
85, 182, 783 | Street railways and bus.._}..... do........ Apr. 19,1910 | New York, N. Y.] Yes_........ 
691, 861, 304 Operates through subsid- | New Jersey... May 6, 1903 | Newark, N. J.-.|...-- do. _...- 
taries. Gas, electric, 
bee street transporta- 
433, 593,752 | Gas service and sales of |.....do........| July 25,1924 |.....do..-.----.- No...---a0-- Public Servi ce, Corpora- 
on f:) . 
129, 821, 450 oe lines, |-....do.......-| Jan. 31, 1928 |_..-.do.......... Yes.5-22-2--) Do. aa 
265, 086, 539 | Owns stocks California.....] May 21,1907 wn Francisco, |... do....-- 
74, 517, 164 | Purchasing, transporting, |.....do........ Oct. 5, 1910 os A ee Pacific Lighting Corpo- 


gas. 
67,989, 123 | Production and sale of | Delawaro..... Nov. 10,1933 | Tulsa, Okla.....] Yes......... 
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Dec. 31,1936 | Utilities hp & Light | 311,033,842 | Electric, gas, water, heat, | Virginla___..| Mar. 19,1915 | Chicago, Ti.....]..---d0...--- 


Corporation. and bus service. 
- Do....... Indianapolis ” Power & 82, 949, 711 | Electric, steam heat, and | Indiana....-.- Oct. 27,1928 Tadtanapolis, No.....---.- Utilities Power & Light 
Light C water sorvice. Ind. Corporation. 
DOisexsn6 Interstate Power Co. (@Del- | 64,483,418 | Electric, gas, water, heat, | Delaware..... Apr. 18,1925 | Dubuque, Iowa.} Yes...---..- Do. 
. aware). : ha brie and ice. 
Do.-.....| The Laclede Gas Light | 63,486,956 | N’ and manufac- | Missourl...... Mar. 2,1857 | St. Louis, Mo-..|-..... do...--- Do. 
Co. . tured gas service in St. 
Do......-| Philadelphia Rapid Transit | 100,624,165 | Street rallways_..---..--- Pennsylvania.| May 1, 1902 PaEedei petty mised do.-...- 
; . ; &. 
Jane 30, 1934 Union Traction Co-....... 88, 468, 935 | Acquiring by lease or pur- |._..-! do. ....... Sept. 6,1895 |..... 0. s.52----|-0~3- do_....- Leased to Philadelphia 
chase stock of traction Rapid Transit. 
: companies. 
Dec. 31,1936 | National Fuel Gas Co....... 95, 162, 879 phir purchase, and | New Jersey_..| Dec. 8, 1902 | Hoboken, N. J-.}..-..do.....- 
na gas 
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Domestic industrial corporations with total assets of $50,000,000 and over 


[Moody’s Industrials, 1937] 
SS 
Name of com! Gross assets Nature of business State of incor- | Date of incor-| Principal place of fiohlene oe Remarks 
pany poration poration business pany Conor. emer 
Wheeling Steel Corporation......... $118, 824, 534 peers patient ng iron and j Delaware.___. June 21,1920 | Wheeling, W.Vs..| Yes......... 
steel produ 
Lowe's, Ine. . cescecesscsccescesck ns 138, 562, 712 i hey production and dis- |_.... do. -...... Oct. —,1919 | Dover, Del.......}.... do...... 
: Play. 
Pullman, Ine. 265, 234,814 | Manufacturing and operat- |.....do..-.....} June 21,1927 | New York, N. Y..|_....do...... 
ing Pullman cars. 
The Pullman C ---| 298, 178, 813 j._... W022 2 Socuccctsscecocecesé Mllinois.....2.. Feb. 22, 1867 | Chicago, Ill..._... No....2.2.-. Controlled by Pullman, Inc. 
National Biscuit Co... 123, 979, 156 MATTIE bakery prod-| New Jersey...| Feb. 3,1898 | New York, N.Y_.| Yes......... 
ucts, : 
Leonard Oil Development Co. ...... 50, 422, 552 | Oil-well development-.____. Delaware. .... Apr. 22, 1922 | Pittsburgh, Pa....{..... do.--... 
American I. G. Chemical Corpora- 69, 060, 783 | Manufacturing chemicals, {..._. Go...-.---| Apr. 26, 1929 | New York, N. Y_.|_....do..-... 
tion. drugs, Photography sup- 
Crane Co... - 2.2 ne eee en nnn enn e 101, 698, 035 ufacturing plumbing }| Mlinois........ 1865.....2.2.. Chicago, MN. ....../.....do...2.. 
and heating bad sare 
The Procter & Gamble Co_.......-. 132, 903, 520 ee no de = ae and | Ohio.......... May 5,1905 | Cincinnati, Ohio__|_.._. do...-.. 
vege produc’ 
Union Oil Co. of Californis........... 153, 215, 127 Perecpine oil wells and re- | California.....| Oct. 17,1890 | Los Angeles, Calif.]..... do.....- 
mee petroleum prod- 
ucts. 
United Shoe Machinery Corpora- 98, 702,012 | Shoe-manufacturing ma- | New Jersey...| May 2,1905 } Boston, Mass.....|.....do...... 
tion. chinery and supplies. 
Ford Motor Co...........--.---..... 717, 359, 368 | Manufacturing automobiles.| Michigan. .... June 16,1908 | Dearborn, Mich. .}.....do.._..- 
Republic Steel Corporation.......... 343, 249, 673 ee steel and | New Jersey...| May 3, 1899 | Cleveland, Ohio. _|_....do._.._. 
m produ: 
The Texas Corporation.............. 540, 148, 688 pe g petroleum prod- | Delaware..... ‘Aug. 26,1926 { New York, N. Y_.}._... do...... 
ucts. 
Tho American Rolling Mill Co...... 128, 649, 729 Maxalactnring sheet metal, | Ohio.......... June 29,1917 | Middletown, Ohio.|.....do_..._- 
Owens-Illinois Glass Co...........-- 72,975,512 | Manufacturing glass prod- |... do.......-| Dec. 16,1907 | Toledo, Ohio......|..... do... 
Packard Motor Car Co._..... -| _ 58, 587, 540 Masniscliring automobiles.} Michigan. ..__ Sept. 1,1909 | Detroit, Mich.....]..__. do... 
Pittsburgh Plate Glass Co...........] 144, 438, 975 AMaoutsesorig Elets, , Paints, } Pennsylvania.} Nov. 3,1920| Pittsburgh, Pa_...|..._. do.-.... 
etc. 
Uz Ae Smelting, Refining & Mining 71, 506, 738 | Miming, milling, and smelt- | Maine.__....- Jan. 9,1906 | Boston, Mass.....}.-.._ do..-... 
ing ores and minerals. 
wilson: CO: INC: 2 on'aladenectssee 86, 776, 871 | Moat packing............-_. Delaware. .... Nov. 30, 1925 | Chicago, M..._... SOT : |« Ppa 
International’ Paper & Power Co...-- 881, 420,790 | Paper manufacturing and | Massachu- | Nov. 1,1928 | Boston, Mass.-_..|_.... do... 2. International Hydro-Electric 


power mills. setts. system; 2 subsidiaries in- 
cluded in assets. 
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International Paper Co....------.--- 239, 577, 953 


Richfield Of] Corporation........... 50, 404, 560 
Standard Oil Co. (New Jersey)._-... 1, 841, 849, 697 
fgeterriny Century-Fox Film Cor- 56, 683, 549 
hited States Gypsum Co.......... 64, 246, 510 
Houston Oil Co. of Texas............ 50, 908, 974 
Montgomery Ward & Co... 206, 682, 130 
Safeway Seen ine. - 
The Coca-Cola Co..._.....-.0-.2.2. 68, 416, 435 
Beast Consolidated Publications, | 128, 584, 281 
Caterpillar Tractor Co 52, 760, 082 
Andes Copper Mining Co........... 86, 998, 793 
Chile C Co ceecue beth oie 156, 339, 867 
Greene Copper Co......... , 655, 
i mdrar Truck & Conch V Manufactur- 57, 872, 443 
California Petroleum Corporation...| 59, 274,043 
Humble Oil & Refining Co.....-..-. 276, 938, 155 
Hearst Publications, Inc............ 144, 207, 394 
Allied Chemical & Dye Corporation.! 377, 501, 577 
American Can Co.--..---...0-.-00-- 211, 373, 595 
Chrysler Corporation........... 210, 676, 184 
American Locomotive Co. ..... 56,320, 557 
Continontal Can Co., Inc._..... 104, 743, 439 
Associated Rayon Corporation. 54, 638, 702 
The Cleveland-Cliffs Iron Co-_-_. 67, 636, 198 
Columbian Carbon Co., The._....... 50, 910, 482 
The American Metal Co., Ltd. ...... 68, 024, 204 
The American Sugar Refinin ee pee 7, 886, 858 
E.I. da Pont de Nemours & Co._.... 721, 230, 126 
American Woolen Co., Inc_.........- 78, 620, 284 


Westinghouse Electric & Manufec- 735, 083 
turing Co. ae 


Paper products manufactur- 
ig. 

Refining petroleum prod- 

ucts. 


Production and exhibition 
of moving pictures. 

Manufacturing m, etc. 

Henning petroleum prod- 


ucts. 
Mail-order and retail stores. _ 
Retail grocery 


New York.... 
Delaware. -._.. 


New Jersey... 
|. New York... 


Milinois...-.... 


THinois 
Maryland..... 


chain 
Manufacturing soft drinks...) Delaware_._.. 


oe & Dewspapers and 

Mantiactaring Sreckors snd 
farm machinery 

Mining copper.......-....-- 


Manutactarize motor 
Refining petroleum prod- 
ucts. 


Publishing newspapers and 
‘eee 


annfacturing dyes and 
Themen 
Manufacturing tin cans, ete. 


Manufacturing automobiles.! Dela 


Manatees locomon ys, 
ete. 
Manufacturing cans, recep- 


tacles. 
Corporation liquidating. .... 


Bowed do..-..... 


New York. ... 


Now Jersey.-. 
ware... 
New York.__.. 


Maryland..... 


M iron ore, etc_......} Obio.......... 
one inks, pig- | Delaware. .... 


monts, carbon, and bone 


Smelting and tefining non- 
ferrous metals. 

Refining canesugar and sirup 

Manufacturing chemicals, 
synthetics, explosives, etc. 

Manufacturing woolen yarns 
and textiles 

Manufacturing _ electrical 
equipment 


New York.... 


New Jersey... 
Delaware. -... 


Massachusetts 
Pennsylvania. 


- 21, 1919 
Mar. 24, 1926 
Sept. 5, 1919 
May 9, 1930 
Apr. 15, 1925 


Jan. 20,1916 


Apr. 16, 1913 
Dec. 26, 1906 
Aug. 25, 1910 
Sept. 27, 1912 
June 21, 1917 
Apr. 22, 1924 
Dee. 17,1920 
Mar. 19, 1901 
June 6,1925 
Jane 10,1901 
Jan. 17,1913 
Nov. 23, 1928 
Dee. 7, 1920 
Aug. 24, 1921 
June 17, 1887 


Jan. 10,1891 
Sept. 4, 1915 


Feb. 15, 1916 
Apr. 9, 1872 


Corinth, N. Y..--[.....do...... 
Los Angeles, Calif.|..... do....-. 
New ht Ne Yielseess do.-.... 
SeseeOObewscucst-eclectos do. ..... 
Chicago, Ill.......}..... do.....- 
Houston, Tex... No.......-.- 
Chicago, M_...... N€S; sosckecs! 
ren Nev........}--.--d0.-..-- 
mington, Del..|..... (: (, aes 
Sen rancisco, |-.... (es 
oe || | ea No. c2-s22-2 
New York, N. Y_.} Owns Potre- 
rillos Ry. 
Co., Chile. 
areas (| os  ccmuneee 
Sener de. 
Pontiac, Mich 
Los Angeles, Calif.|..._. do...-.. 
Houston, Tex.....}-..-. do... 
San eo esce do.--.-. 
New York, Noe lecccu do. ..-.- 


Baltimore, Md....| No.......--- 
Cleveland, Ohio...) Yes......... 
New York, N. Y. 


Controlled by International 
Paper & Power Co. 


Controlled by Anaconda 
Copper Mining Co. 


Do. 


* Do. 
Controlled by General Mo- 


tors Corporation. 
penis by Texas Cor- 


Controlled by eae ou 


Co. (New Jerse’ ey). 
Controlled by Hearst Con- 


solidated Publications, Inc. 


Controlled by Algemeene 
Kunstzi de Unie. 
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Domestic industrial corporations with total assets of $50,000,000 and over—Continued 


[Moody's Industrials, 1937] 
Name of company Gross assets Nature of business State of incor- | Date of incar-} Principal place of | , june ier. Remarks 
es) poration poration business pany or not 
ee eee en en 
Allis-Chalmers Manufacturing Co...| $78,990,876 | Bfanufacturing farm ma- | Delaware..... Mar. 15,1913 | Milwankee, Wis-..].......-...._. Holds ¥% ae stock > amaer 
The Atlantic Refining Co............ 165, 994, 232 | Refining petroleum products! Pennsylvania.} Apr. 29, 1870 Philadelp’ Pa..} Yes......-.. 
The Baldwin Locomotive Works.....| 72, 183, 257 anatase locomotives, |..... (: /s Ee --| June 7,1911 | Eddystone, Pa._..|.....do.-.... 
Continental Baking Corporation.....} 50,404, 341 aor bakery prod-} Maryland.._..| Nov. 6,:924 | New;York, N. Y..}.....do_..... 
~ 82,323, 133 | Meat packing .........-.... Maine........] Oct. 7,1915 
SEES | Hecabereag | Rema Be is 
9 550, 8 open topo prod [2cdecwa| Os, See 
88, 415, 947 Maptiaeturing farm ma- } Dlinofs_....... Apr. 7,1911 | Moline, I_....-..]_....do..... 
Firestone Tire & Rubber Co., The._.} 147, 105, 332 gee end tires | Ohio.....-.... Mar. 4,1910 | Akron, Ohfo......}.....do...... 
Aemloua Go. of Amserica------—-|] aoveut an | Settuanecieeamenesears | Hilnots.----;--| Mar. 752001 Baga |e 
Celanese Corporation of America.....}; 51, 147, 056 eeuaniae Delaware.....| Jan. 5, 1918 | New York, N. Y_.|____.do__.-_- 
Tennessee Coal, tron BK Gon.| unser ee Manulcturing pigironand "afeanessee.77_] Mar. 201860 | Birmaiey ae aa ona Controlled by United State 
Stanley Co. of America......-..2.2.. 75, 125, 742 | Moving-picture exhibition..| Delaware.....| June 3,1919 | New York, N. Y-. Pane : |: een Contoled by War ener Bros. 
American Cyanamid Co............. 62, 858, 018 Seatoering chemicals, | Maine. ....... July 22,1907 |.....do......-.-.-2)---2- do...... 
American a & Standard San- | 163,300,456 | Manufacturing plumbing | Delawaro_-_... Mar. 26, 1929 |... . | eee] BSE do...... 
deregn een Smelting & Refining Co...| 161, 286, 368 stating and reéning Hon New Jersey...| Apr. 4, 1892 |... OO. woccnsoseos|sa200 do--.... 
The Borden Co-.........-------...- 123, 894, 096 | Dairy lucts...........-.}.---- do.-...--.| Apr. 24, 1899 |... Os es ccceesseoueue! do... 2. 
Crucible Steel Co. of America. ...... 112, 818, 358 | Man steel-mill |._...do_-...... July 21,1900 |..... Cs" eee encre area mene do...... 
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F. W. Woolworth Co.......-...----- 202, 891, 244 
General Mills, Inc--..........------ 59, 009, 084 
Armour & Co, (Iiinois).......-..... 323, 431, 840 
Bethlehem S Corpeeton Sivcwcus 676, 060, $38 
General Foods Corporation.......... 74, 195, 622 
Westinghouse Air Brake Co......... 54, 010, 25 
Neer News Shipbuilding & Dry 66, 774, 282 
Rahway Express Agency, Inc.....-.. 51, 789, 651 
Wesson Of] & Snowdrift Co., Inc...| 53, 749, 125 
Crown Zellerbach Corporation...... 102, 182, 165 
Federated Department Stores, Inc..} 54,314, 40 
The Quaker Oats Co........----..-- 63, 517, 557 
BR. J. Reynolds Tobacco Co... ....... 156, 725, 279 
The Standard Oil Co. (of Ohio)..... 60, 987, 211 
United States Steel Corporation........1, 863, 976, 519 
Eastman Kodak Co....-......---..- 170, 743, 723 
American Tobacco Co., The_........ 255, 411, 555 
Glen Alden Coal Co........-..-----. 148, 726, 157 
The Grest Atlantic & Pacific Tea | 190,546, 302 
Co. of America. 
Horbison-Walker Refractories Co...{ 55, 338, 222 
8t. Regis Paper Co........_..---..-. 58, 698, 154 
General American Transportation | 102, 863,217 
Steal Go negotiate eedeccasse 137, 644, 116 
Crown Willamette Paper Co........ 50, 237, 600 
Dlinols Steel Co...._......-------2.- 104, 327, 729 


Variety store chain._........] New York....| Dec. 15,1911 [.-._- | aac! (eRe? do...... aiaes Canadian subsid!- 
es. 
nme lee ee cecewas. Delaware. .... June 20, 1928 Ba ed ee IN cemiat do...... 
nnanaoe---ee---| Dingis....--_- Apr. 7,1900 | Chicago, M_......}..._.do...... 
Manulacturng steel-mill | Detsware-_... Tay 1, 1919 | New York, N. Y_.}.....do...._. 
aecutsetaring food prod- |.....do.--..... Feb. 11,1922 |....d0----ceneeoe-}enone do.-...- 
Dantisetoring airbrakes, | Pennsylvania_} Sept. 28, 1860 | Wilmerding, Pa__.|_.._. do. ..... 
e 
Construction and repairs, | Virginia.......{ Jan. 26, 1886 New pore News, | No..-.....-. 
v : ‘a. 
Railway express...........-- Delaware._...| Dec. 7, 1928 | New York, N. ¥..|__.....-.....- i subrailway Express Motor 
Transport, Inc, 
Cornus eis and | Louisiana.....| May 20,1925 | New Orleans, Lo.| Yos......... 
vegetable oils, 6 
maa paper prod- } Nevada_.._... Aug. 28,19% | San __ Francisco, }.___- do.._..-. 
Operator department-store | Delaware____. Nov. 25,1929 | New York, N. Y._|._... do... 
Manufacturing cereals, etc..] New Jersey -- -} Sept. 21,1901 | Chicago, M}.......]..... do....... 
spiro oa tobacco |.....do.... Apr. 3,1899 Wasted - Salem, } No.......-.. 
pétning petroleum prod- | Ohio._........ Jan. 10,1870 | Cleveland, Ohio...| Yes.-......- 
rember steel prod- | New Jersey_../ Feb. 25,1901 | New York, N. Y_-}.___.. do... ; 
Meauisctuing "pb t ai Oct. 24,1901 | Rochester, N. ¥ { 
oto-]-.... | eas . A, r, N.Y¥...f.....f0...-22. 
meaphie F mont. 
tobacco }.....do.........] Jan. 20,1880 | New York, N. Y__|-___. do... 
roducts. 
Mining coal. acucscacsansases Pennsylvania_{ Sept. —, 1921 } Scranton, Pa......|.... do......- 
Retail grocery chain......... Maryland.....| May 20,1925 Badmore Ma ened [ecco do...._.. 
Manufacturing _fire-brick | Pennsylvania.| Jane 20,1902 | Pittsburgh, Pa....}_.... do....-. 
and clay products. 
Beer paper prod- | New York....| Jan. 3,1899 | New York, N. Y..|.....do....... 
Manulsctaring, ete., freight j..... o.....--.-| July 5,1916 | Chicago, MJ....-.|. do._....- 
cars. 
Manufacturing steel and } Delaware_._.. Feb. 6,1917 |..-..do............].....d0.....-- 
fron products. 
Mani paper prod- |_.... do......... Jan. 6,1928| San Francisco, | No...-...-.- Controlled by Crown Zeller- 
Manvtacturing ig-iron and | Dlinois. May 2,1889 Chicago, DI d 7 Coatrelied by United States 
-iron and | Tlinois........| May 2,1889 | Chicago, I}......-]..... 0-....-.| Con 
nae Feel prod- sd Steel Corpora’ 
a 
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Domestic industrial corporations with total assets of $50,000,000 and over—Continued 
{Moody's Industrials, 1937] 


Name of company 


The Kroger Grocery & Baking Co... 
The Youngstown Sheet & Tube Co.. 


International Harvester Co.........- 
Jones & Laughlin Steel Corporation. 


S. H. Kress & Co.....----..------.5. 
West Virginia Pulp & Paper Co.... 


Kennecott Copper Corporation.....- 
Koppers Co. ....-.--..--.----------- 


Eastern Gas & Fuel Associates...... 
8. S. Kresge Co......-.-.--.--------- 
MeoKesson 4 & Robbins, oe (Md.)... 
Socony-Vacuuta Oi Co., eine Seectess 
The B. c. Goodrich Co......--..-... 
Interlake Iron Corporation. ......... 


The Lehigh Coal & Navigation Co.. 


Grogs assets 


$57, 653, 535 


327, 576, 507 
75, 967, 561 


85, 797, 596 


335, 459, 402 
129, 666, 701 


229, 549, 201 


140, 749, 521 
58, 996, 534 
94, 957, 206 


Nature of business poration 


Manufacturing autos and | Maryland..... 
electrical devices. 


Mining coal and iron. 
Mining coal, 
Department secs ehain..-.. 
Mail-order and retail stores.| New York... 
Refining petroleum products} Delaware. ..._ 
Manufscturing railway cars. ae Jersey... 
Retail grocery chain......... Ohio.........- 
Manufacturing pig-iron and |.....do......-.. 
steel products. 
anneecriae farm ma- 


Manulsetaring steel prod- 


Vi Varo store chain.......... 
ci gata paper prod- 


Manulsitaring boots and j._... Ovcatoces 


Mining and smelting copper.{ New York.... 

Manufacturing coal, gas, 
and coke plants. 

Sale coal and production | Massachu- 
coke and other byprod- Ssetts.! 


ucts. 
Variety-store chain.......... Michigan... 
Manufacturing drugs, etc...| Maryland_.... 


New Jersey... 
Pennsylvania. 


Mining and smelting copper.| New York... 

Refining petroleum prod- |..... Onncecosus 
ucts. 

Manufacturing auto tires |.....d0........- 
and rubber products. 

Manufacturing _pig-iron, |... d0......--- 
coal, and coke byproducts. . 

Mining coal and transporta- | Pennsylvania. 


State of incor- | Date of incor- 


poration 


July 29,1916 


Apr. 1,1885 
Mar. —71888 
Dec. 90,1922 
June 2,1871 


Sept. 19, 1918 
Dec. 19, 1922 
June 21, ae 


Mar. 16, 1921 
Apr. 29, 1915 
. 25,1927 


Delaware... ... Jan. 


July 18,1929 


Mar. 9, 1916 
Aug. 4,1928 
Aug. 10, 1885 
Aug. 10, 1882 
May 2,1912 
June 23, 1905 


Feb. 13, 1822 


Whether 
Principal place of holdin 
g com- Remarks 
business pany or not : 
Kenosha, Wis.....; Yes......._- Merged Nash Motors Co. 
and Kelvinator Corpora- 
tion, Jan. 4, 1937. 

Chicago, Ml..-.... 

Portland, Maine. 

Cleveland, Ohio... 

Scranton, Pa_.... 

Wilmington, Del. 

New York, N.Y 
“Jersey City, N.J2[2222. 

Cincinnati, Ohio..|-.... 

Youngstown, 22-2-d0 22... 

Ohio. 

Chicago, Hl.......}.-... do..-.... 

Pittsburgh, Pa....|--... do...---. 

er oe: N.Y..|.-.22 do..-..-- 
vibe nc Oconee tacasscc acces! do..-..-- 

St. Louis, Mo...__]--... do....... 

New York, N. Y..}--.-. do...... 

Pittsburgh, Pa....]..... do...-.-- Controlled by Koppers Asso- 

‘ _ciates, Inc. 

Boston, Mass.....}.-.-. do.......| Controlled by Koppers Co. 
Detroit, Mich.....}..... do...-.-. 

Bridgeport, Conn.}....- do..-..-- 

New York, N. ¥_.}.-... do....... 
karate DO. noncnescusen|occceGOscese ae 
ceane! Cs (OREN Fmt «(1 OeRCY 

Chicago, HJ. ......}--.-. : (: nen 


Philadelphia, Pa..|..-.. do....--. 
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P, Lorillard 
Pittsburgh steel Co... 
Colgzte-Palmolive Peet Co.......... 
Libby, MeNeill & Libby....--.....- 
Baie satinent Petroleum Corpora- 
Philadelphia & Reading Coal & Iron 
United : States "Rubber Co........-.- 
Warner Bros. Pictures, Inc.........- 
International Business Machines 
Corporation. 

Pittsburg Coal & Co...-.------.--..- 
Newmont Mining Corpration.. 
California Packing Corporation. 


Consolidated Oil Corporation....... 
The Goodyear Tire é: Rubber Co... 


The Great Western Sugar Co...._... 
Gulf Ol! Co... 22.2.2... aceess 
National Lead Co....-.--.-....-...- 


Ohio Off Co. .....2...-.---eeneenneee 
Standard Brands, Inc...-..-...-.... 


Poon Carbide & Carbon Corpora- 
‘Anaconda Copper Mining Co....... 
Gimbel Bros., Inc.....-.------.-.--- 
R. H. Macy & Co., Inc... 
Selly Oil Co.........---eeneen eens 
Aeecnal Dairy Products Corpora- 
on. 
The National Supply Co. of Dela- 
ware. 
Radio Corporation of America....... 


General Motors Corporation__...... 
oo Motors Acceptance Corpor- 


Rodi Keith-Orpheum Corporation . 


175, 978, 835 


56, 782, 287 
63, 512, 190 


69, 595, 550 
56, 741, 670 
62, 980, 580 
87, 218, 990 
172, 365, 561 
173, 009, 012 
65, 648, 555 


342, 880, 439 
197, 350, 217 


80, 312, 499 
442, 029, 481 
107, 529, 002 


138, 468, 100 
70, 340, 244 


364, 022, 210 
562, 021, 890 
51, 223, 337 
200, 228, 959 
69, 821, 707 
87, 750, 056 


1, 518, 188, 800 


490, 364, 986 
91, 559, 816 


Manufacturing tobacco 
pence 


Manufacturing coke, pig- 
iron, and steel products. 
Manufacturing toilet prep- 
arations. 

Canning fruits, vegetables, 
and meats. 

Refining petroleum products 


Mining coal and iron, man- 
g iron products. 
Mannfacturing auto tires 
and rubber products. 
wood display. production 
and 
eee business ma- 


Refining petroleum products 
Manufacturing auto tires 
Gn tn ee 
Re! sugar. ...-..-. 
Refining petroleum products 
Manufacturing lead prod- 
ucts, paint, and metal. 


Refining petroleum products -| Aug. 1, 1867 Findlay, naa 
weer ScamcaTing food prod- June 28,1929 | New York, N 
Manbiftaring carbides and Nov. 1, 1927 
chemi 
Mining and smelting copper_| Montana._.... June 18, 1895 
Peveseneny stores. ......... New York.... er 22, 1922 
0 we GO, 2 ww cen wenn wn ew cece en] seen Ose cscccs rere rer rs Pere 
Refining petroleum products | Delaware... Aug. 20, 1919 
Dairy products. .........--.]..-.. C; (eet Dee. 8, 1923 
Manufacturing oll-industry |..... 11, 1922 
machinery. 
Manu radios and j..... . 17,1819 
electric supplies. 
Manufacturing automobiles_|..... do Oct. 13,1916 
Financing auto sales. ....... New York....} Jan. 29, 1919 


Picture and theatrical pro- 
ducer. 


* Not incorporated—associations under voluntary trust. 


New Jorsey...! Nov. 24,1911 | St. Louis, Mo. 


Maine........ Aug. 6,1903 | Chicago, Il 
Delaware... July 9,1917 | Tulsa, Okla. 
lasaing do.__.....| Dec. 19,1923 | Philadelphia, Pa. 
New Jersey... Feb. 30,1892 | New York, N. Y. 
Delaware..... Mar. 3, 1923 |.-..-. 
New York... | June 15,1911 |.-... do 
Pennsylvania.| Jan. 12,1916 | Pittsburgh, Ps. 
Delaware..... May 2,1921 | New York, N.Y 
New York....} Oct. 18, 1916 ye 
iterbiieal do.....-..| Sept. 23,1919 | New York, N. Y 
Ohio...2-2.... Aug. 28, 1898 | Akron, Ohio. 


New Jersey...| Jan. —,1905 | Denver, ay 
Pennsylvania.| Aug. 9, 1922 Sees 
New York, N, 


New Jersoy...) Dec. 7, 1891 


Maryland ....| Oct. 25, 1928 


(rene bemener do........ Jersey City, N.J..|.....do. 
Pennsylvania.| Nov. 11,1901 | Pittsburgh, Pa. do. 


Delaware... Aug. —, 1928 | Jersey City, N. J.}....- do. 


Controlled by General Mo- 
tors Corporation. 
Bankrupt—reorganizing. 


11 


, 
a 
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Domestic industrial corporations with total assets of $50,000,000 and over—Continued 


[Moody’: Industrials, 1937] 
poration poration 
pany OF not 
92 | Distifiing iquors_...........} Delaware___..} July 11,1933 | New York_...---- Yes....----- 
Paramount Pictures, Inc....-....--. heer Moving oie -picture producing | New York._.. ay 19, 1916 ade pb Ssdacelse Pook do... 


ay ‘Territory Dominating Of | 130,188, 4S producing erudeiiand nat New Jersey...| Dec. 11,1901 | Bartlesville, Okla_j_..__ do...... Subsidiary Cities Service Co. 
Minnesota & Ontario Paper Co... %, 372,430 Manulbctaring paper prod Maine........} Sept. 17,1908 |} Minneapolis, }.-..- do. 22... 


National Steel Corporation.........- 189, 530, 502 Manincaring fron and | Delaware__... Nov. 7,1929 | Pittsburgh, Pa._..|_.... do....- < 
Port of Para.......--...---eecce-2-n0 pat 119 | Operate of Pars, Brazil.| Maine. .__.... it. 12,1906 | Portland, Maine..| Ni 
The Department Stores Co... oe oar aie | Be Leclg store chain -.-| New Yark 2. soe rec St. Louis, Mo..._- Ye 
Phillips Petroteum Co... 157 S00 | Bstning eotrerecra prcducts| Delaware's 1 F0be ution | Bake eas 
Singer Mannfacturing Co........-.. 463, 360, 163 | Manufacturing sewing ma-| New Jersey_..| Feb. 20,1873 Elizabeth, N.J.._|-.-.-do Owns 1 subsidiary. 
Standard Of Company (indians: _. 47,971 | Refining ng petroleum products| Indians.......| June 18,1880 | Chi cago, TI -xp|-----d0-—---- 
Pan Atparican Petolous & Trans Berean | Being petroleam; en | Delaware...2| Feb. 1916 | New York, We Yolo ao.-----| Controlied by Standard Of 
Toces Gulf Salpbur Co...-.-.-.----- 61, 837,503 | Production of sulphur.-....- Texss__.._.... Dec. 23,1909 | Houston, Tex.....! No._...----- ar . 
Coen Products Refining Co__.......] 120,382,076 ars com prod- | New Jersey_../ Feb. 6, 1906 Now tutes Ye yes poe 

Coss Secu Y 225 | Refining petroleum products} Ohfo.......... Apr. 9,1914 | Chicago, M_...-..]___.do.--_.- 
Empire Ol & Refining Co_......_.. 2s oOe Be SaetlO sc aneccescacsesccenasu Delaware.__.. (. wvenenneee Bartlesville, Okla.|_._-.do.__... ary by Empire Gas 
National Distillers Products Corpo- {| 63,003, 678 | Distillers of liquors_...-.-_.. Virginis_......} Apr. 18,1924 | New York, N. Y--}.....: do. 22. 
United Drug, Ine. .......--....----- 61, 308, 902 Manufacturing drag prod- | Delaware.....| Aug. 14,1933 | Boston, Mass___..|..... do... .... 

u 

General Flectri Co_-..2.......-.-.. 365, 745, 385 | Manufacturing electrical sp- | New York....| Apr. 15, 1892 | Schenectady, N. Y}..... do...... 
‘The Sherwin-Williams Corporation... 54, 214,873 Manimeeating paint and | Ohio.......... July 18,1884 | Cleveland, Ohio. .}.....do_.._.. 
Standard Of Co. of California....... 588, 103,421 | Refining petroleum products‘ Delaware..._.! Jan. 27,1926 sg eoaaracs boos do... f 


San Of] Co__....2202--2-2 we 117, 446, 843 |..--.do____-- 22-222 v....] New Jersoy...| May 2,1901 | Philadelphia, Pa_|_.._- do... 
United Fruit Co._.......-.......... 186, 781, 969 Br eer company and |..... do........| Mar. 30, 1899 } Boston, Mass.._..}__. 22002522 
growers. . 


664 


SNOLLVUOdHOD AO ODNISNAOLT Ivdaaas 


aoe Union Station Co. 
The Baltimore 


& Obio BR. B. Co. 


Domestic railroad corporations with total assets of $50,000,000 and over 
[Poor's Railroad Volume, 1937] 


Whether holding company or 
not, or controlling company 


SEY YPSPEy 


Yes. 
ro York Central Ry. Co. 


Southern Ry. Co. 


Western Pacific Corporation. 
Cad control. 


Do. 
Yes. 
Minos Central BB. Co. 
Do. 
Shicago, Burlington & Quin- 
w* RCo. 
ee. 


No. 
Yes. 
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Domestic railroad corporations with total assets of $50,000,000 and over—Continued 


~ 7 . State of incorpo- | Date of incor-| Principal place of | Whether holding com or 
Name of corporation Gross assets | Nature of business Boel srt Sentonss not a controlling connenr 


The Baltimore & pend Chicago Terminal R. R. £0 
The Avion, R. RB. Co 

(0) 
The Central R. R. Co. of New Jersey 
Western Maryland Ry. Co........... 


Jan. 8,1910 | Baltimore___....-. Paleeery & Ohio R. R. Co. 
i oO. 


Yes. 
Reading Co. 
Yes. 


The Pennsylvania, Obie £7 Detralt BH Go. Ponvivania R. R. 
io 5 Oscscce oe ennsy)vanin R. R. Co. 
The P ivania Tunnel & Terminal R oe swaeaeecuce De. 
we Do. 
The Pittsburgh, Cin Do. 
The Do. 
United New Jerse: Tor & New Jersey..... Do. 
‘Western Nero Y New York...... Do. 
pte Sones o a De. 
awe 10. 
The Pennroad Co Yes. 
Detroit, Toledo & Pennroad Corporation. 
= Pittsburgh & Pittsburgh, Pa.... Do. 
St. zouk) Mo..... Yes. 
The hacen Licecet Tsland 4 & Pacific Ry. Co Chica Do. 
Allegheny C Do. A 
The C Alleghany Corporation. 
The Chesa Do. 
Chicago & Do. 
Erie Railway Co..........----.--.----------.s22ee-- Do. 
The New York, Chicago & St. Louis Ry. Co_....-..-..-...] 292,033, 354 |.....do............| Consolidation...| Apr. 11, 1923 |..._. Do. 
Pere M tte Ry. Co. Do. 
The Wheeling & Lake Erie Ry. Co..2...--4-------- Yes. 
Missouri Pacific R. R. Co......-.--.----------2--2ee2------| 675, 080, 033 |..-..do............] Minnesota......] Mar. 5, 1917 |..... ai ae aed Gernraclon: 
New Orleans, Texas & Mexico Ry. Co............-----.-..| 82,613,407 |.....do.-..........| Louisiana.......| Feb. 20,1916 |..._ Do. 
International-Great Northern R. R. Co.....-.-.-.-- Houston, Tex. Do. 
The Texas & ce R. R. Co... 2.2.22 --e ee eens 3 Dallas, Tex... Do. 
Seaboard Air Line Ry. Co....-.-.-.----------0----- Consolidation...; Oct. 11,1915 | Norfolk, Va... 4 
Bessemer & Lake Erie R. R. Co... ..----.--.---- en e- enone 76, 888, 424 do. Pennsylvania...! Dec. 31,1900 | Pittsburgh__..._.. United States Steel Corpo- 
- ration. 
Boston & Maine R. R. 2-2-2222 ee enn ee ene n ence ene ee eee pla Boston._...--..--. res. 
Maine Central R. R. Co Main Portland, Oreg.... Do. 
The Cincinnati, New Orleans & Texas Pacific Ry. Co Cincinnati, Ohio... Do 
Atlantic Coast Line R. R. Co._.. Wilmington, N. 
Louisville & Nashville R. R. Co_.... 


Do. 
Louisville, Ky.... ganic Coast Line R. R. 
0. 
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Nashville, Chattanooga, & St. Louis Ry. Co_ . Nasbville, Tenn... Do. 
Carolina, Clinchfield & Ohio Ry. Co........ is do Virginia... . New York. Do. 
The Delaware & Hudson Ro. woceccceassle 2 z 4 
The Delaware . Hudson 


Mine: 

Minpespels, St. Pav! & 
. t Sto. Marie Ry. Co. 
Detroit, Mich..... Canadian National Ry. Co. 


Norfolk, Va....... Yes 
New York.._..... Do. 
San Francisco..... Southern Pacific By. Co. 
1 ew weeOOcuceccsceccus Sonera Pacific C 
4 | Houston, Tex.-... 
an Francisco..... De 
entice do..-..-.--.-- Do. 
16, 1891 | St. Louis, Mo.-... Do. 
Aug. 6,1872 | New Haven, Conn_| Yes. 
eeciswesasetedseceeus Jan. 21,1880 | New York........! Southern Pacific Co. 
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